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ORGANIZATION  OF  SUPREME  COURT. 


[ConstitutioD^  article  YI,  section  2.] 

Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two,  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three, 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 

department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judt<?ment.  Any 
four  justices  may,  either  before  or  after  judgment  by  a  de- 
partment, order  a  case  to  be  heard  in  Bank.    If  the  order  be 
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not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice^  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may 
convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be 
necessary  to  pronounce  a  judgment  in  Bank;  but  if  four 
justices,  so  present,  do  not  concur  in  a  judgment,  then  all  the 
justices  qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges  shall 
be  necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writing, 
and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
80  sitting,  but  the  justices  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act 
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SUPREME  COURT  COMMISSIONEBS. 


[Statutes  1903,  page  178.] 
Section  1.  The  Supreme  Court  of  the  State  of  California 
shall,  immediately  upon  the  expiration  of  the  term  of  ofQce 
of  the  present  Supreme  Court  CommissionerSy  appoint  five 
persona  of  legal  learning  and  personal  worth  as  Commis- 
sioners of  said  Court  It  shall  be  the  duty  of  said  Commis- 
sioners, under  such  rules  and  regulations  as  said  Court  may 
adopt,  to  assist  in  the  performance  of  its  duties,  and  in  the 
disposition  of  the  numerous  causes  now  pending  in  said  Court 
undetermined.  The  said  Commissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a 
Judge  of  said  Court,  payable  at  the  same  time  .and  in  the  same 
manner.  Before  entering  upon  the  discharge  of  their  duties, 
they  shall  each  take  an  oath  to  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of  California, 
and  to  faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability.  The 
said  Court  shall  have  power  to  remove  any  and  all  members 
of  said  Commission  at  any  time,  by  an  order  entered  on  the 
minutes  of  said  Court,  and  all  vacancies  in  said  Commission 
shall  be  filled  in  like  manner. 
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SUPERIOR  COURT  JUDGES. 
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W.  B.  NUTTEB Stockton,  San  Joaquin. 
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BEPOBTS   OF   CASES 

DETIRMINID   IN 

THE    SUPREME     COURT 

OF  THX 

STATE  OF   CALIFORNIA.     ' 


[8.  F.  No.  3167.    Department  One.— January  22,  1904.] 

In  the  Matter  of  the  Estate  of  GEORGE  W.  GRANNISS, 
Deceased.  MRS.  ELIZABETH  I.  GRANNISS,  Appel- 
lant,  V.  MRS.  HARRIET  G.  CENTER  et  al.,  Respond- 
ents. 

Estates  of  Dicxa.sxd  Persons — Sbpabatb  Pbopertt  of  Testator. — 
The  question  as  to  whether  the  property  of  a  testator  is  separate 
or  community  property  does  not  depend  upon  any  expression  of 
opinion  in  his  will,  but  upon  the  mode  of  acquisition  of  the  property. 
Property  acquired  by  him  during  a  former  marriage,  and  held  in 
possession  after  the  death  of  his  first  wife,  and  before  a  second 
marriage,  and  property  acquired  by  him  by  legacy,  and  all  interest 
therein,  and  the  income  from  investments  nmde  therewith,  as  well 
as  the  increase  in  value  and  profits  derived  therefrom,  during  a 
second  marriage,  are  the  separate  property  of  the  testator,  and  sub- 
ject to  his  testamentary  disposition. 

Id. — (Construction  op  Will — Residuary  Devise — ^Declaration  in  Wnx. 
— ^A  will  making  certain  bequests,  and  devising  all  of  the  residue  of 
the  estate  of  the  testator  to  his  daughter,  passes  to  the  daughter  all 
the  property  which  the  testator  was  entitled  to  devise  or  bequeath 
at  the  time  of  his  death  not  otherwise  effectually  devised  or  be- 
queathed; and  such  residuary  devise  is  not  affected  or  limited 
by  a  declaration  in  the  will  that  all  his  estate  therein  devised  is  his 
separate  property,  and  was  the  community  property  of  his  first 
wife  and  himself,  but  includes  all  other  s^arate  property. 

Id. — ^BuLEs  OF  Construction — ^Devisb  of  Absolute  Estate  not  Lim- 
ited— ^Intestactt  not  Favored — ^Broad  Interpretation  of  Besid- 
UABY  Devise. — The  devise  of  an  absolute  estate  in  one  clause  of  a 
win  eannot  be  cut  down  or  limited  by  subsequent  words  merely  rais- 
ing  a  doubt  or  suggesting  an  inference,  and  not  indicating  as  clear 
an  intention  as  the  words  used  in  creating  the  absolute  estate  4ior 
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by  any  reasons  assigned  therefor.  Constructions  leading  to  total  or 
partial  intestacy  are  not  favored;  and  the  rule  that  in  the  int^pre- 
tation  of  wills  residuary  clauses  are  to  be  given  a  broad  rather 
than  a  narrow  interpretation  has  a  stronger  foundation  in  natural 
reason  than  some  other  rules  adopted  by  courts. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a  de- 
ceased testator.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  S.  Brittain,  and  Tobin  &  Tobin,  for  Appellant 

The  presumption  is,  that  all  property  acquired  during  the 
marriage  is  community  property,  and  in  the  absence  of  dear 
proof  to  the  contrary  the  presumption  must  preyail.  (Fen- 
neU  V.  Dfinkhouse,  131  CaL  451 ;  Rowe  v.  Hibemia  8av.  and 
Loan  8oc.,  134  Cal.  403;  In  re  Boody,  113  CaL  686;  Davis 
V.  Oreen,  122  Cal.  364;  Jordan  v.  Fay,  98  CaL  264;  DimnUck 
V.  Ditmnick,  95  Cal.  323;  Morgan  v.  Lones,  78  CaL  58; 
Meyer  v.  Kimer,  12  Cal.  253.^)  The  will  should  be  construed  as 
limited  to  the  property  derived  under  the  first  marriage,  and 
the  statute  of  succession  should  be  applied  to  other  property. 
(Nickerson  v.  Bowles,  5  Met.  424;  In  re  Bemhardt,  74  Cal. 
368,  371  et  seq.;  Kilgore  v.  EUgore,  127  Ind.  276;  Estate  of 
Young,  123  Cal.  341  et  seq. ;  Minkler  v.  Simmons,  172  111. 
323-328;  Davis  v.  DaA)is,  62  Ohio  St.  411-418.")  The  whole 
will  must  be  taken  together,  and  the  fourth  clause  must  be 
given  effect,  as  limiting  the  previous  devise.  (Civ.  Code, 
sec.  1321.) 

Henry  H.  Reid,  and  Charles  W.  Slack,  for  Respondents. 

Separate  property  owned  at  the  time  of  marriage  is  pre- 
sumed to  remain  such  through  all  of  its  mutations.  {In  re 
Bauer's  Estate,  79  CaL  309;  Estate  of  Boody,  119  Cal.  402; 
Estate  of  Cudworth,  133  CaL  462.)  In  the  construction  of 
a  will  intestacy,  total  or  partial,  is  not  to  be  favored,  and  full 
effect  is  to  be  given  to  residuary  clauses.  (Dawson  v.  Clark, 
15  Ves.  409;  Ferry's  Appeal,  102  Pa.  St.  207;  Nyce's  Estate, 
5  Watts  &  S.  254  ;•  Floyd  v.  Carow,  88  N.  T.  560;  Biker  v, 

*73  Am.  Dec.  538.  'iO  Am.  Dec  498,  and  note. 

*  78  Am.  St.  Bep.  725. 
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CromweU,  113  N.  T.  115;  Lamb  v.  Lamb,  131  N.  T.  227;  GoJ- 
lagher  v.  Bcwan,  86  Va-  823;  Beid  v.  TTalftocfc,  75  Md.  205; 
ZirJOe  v.  Leonard,  61  Kan.  636;  Le  Brecon  v.  Cook,  107  Cal. 
416;  Upkam's  Estate,  127  CaL  96;  P^iKip^  y.  Chaniberiaine, 
4  Ves.  51,  59 ;  Carter  v.  Gray,  58  N.  J.  Eq.  411,  416 ;  Matter  of 
Minor,  146  N.  T.  121,  131;  Morton  v.  Woodbury,  153  N.  T. 
243.)  A  dear  and  distinct  devise  or  bequest  cannot  be  af- 
fected by  any  reasons  assigned  therefor,  or  by  any  other  words 
not  equally  distinct,  or  by  inference  or  argument  from  other 
parts  of  the  will.  (Civ.  CJode,  sec.  1322;  Estate  of  Vpham, 
127  CaL  90,  97;  Estate  of  Marti,  132  CaL  666,  672;  2  WU- 
liams  on  Executors  (7th  Am.  ed.),  937;  1  Underhill  on  Wills, 
sec.  358;  ThornhUl  v.  HdU,  2  Clark  &  F.  22,  36.)  A  dedara^ 
tion  in  the  will  as  to  the  character  of  the  property  devised  as 
being  community  property,  cannot  affect  tlvs  character  of 
the  property,  or  control  a  devise  of  what  was  in  fact  separate 
property.    (Hatch  v.  Ferguson,  57  Fed.  966.) 

VAN  DYKE,  J. — The  appeal  in  this  case  is  from  a  decree 
of  distribution  in  the  estate  of  George  W.  Granniss,  deceased. 
The  deceased  left  a  last  wiU  and  testament  which  is  in  the 
words  and  figures  following : — 

*'I,  George  W.  Granniss,  of  the  city  and  county  of  San 
Francisco,  state  of  California,  do  hereby  make,  publish  and 
declare  this  my  last  will  and  testament,  as  follows,  to  wit: 

*'Rrst.  I  give  unto  my  wife,  Elizabeth  Ingargiola  Gran- 
niss, the  sum  of  twenty  thousand  dollars  ($20,000.00),  to- 
gether with  all  the  household  furniture  and  other  personal 
proi)erty  now  contained  in  the  dwelling  No.  19  Hawthorne 
Street,  San  Francisco,  with  the  exception  that  my  daughter 
hereinafter  mentioned  may  select  and  possess  the  portraits 
of  her  grandfather,  grandmother,  her  father  in  his  youth, 
and  any  or  all  pictures  painted  by  her  mother. 

"Second.  I  give  unto  my  daughter,  Harriet  Granniss  Cen- 
ter, all  of  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  and  wherever  situated. 

"Third.  I  hereby  appoint  my  said  daughter,  Harriet  Gran- 
niss Center,  the  executrix  of  this  will  without  bonds. 

"Fourth.  I  solemnly  declare  that  all  my  estate  herein  de- 
vised is  my  separate  property,  and  was  the  community  prop- 
erty of  my  first  wife  and  myself. 
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'*In  witness  whereof,  I  have  set  my  hand  to  the  foregoing 
will,  which  is  all  in  my  own  handwriting,  this  eighth  day  of 
January,  1894.  Oeobgb  W.  Granniss." 

Six  years  and  more  after  the  date  of  the  will  the  deceased 
executed  a  codicil,  which  is  as  follows : — 

**It  is  my  desire  and  direction,  that  all  my  jewelry,  my 
watch,  swords,  canes  and  personal  effects  of  that  nature  be 
given  to  my  grandson,  Alexander  Granniss  Center,  in  the 
event  of  my  death.  G.  W.  Granniss. 

'*San  Francisco,  August  20th,  1900.'' 

George  W.  Granniss  died  at  the  city  and  county  of  San 
Francisco,  January  26,  1901. 

During  the  administration  of  the  estate  the  bequest  to 
his  surviving  wife,  mentioned  in  the  first  paragraph^  or  item, 
of  the  will,  was  paid  to  her,  and  at  the  close  of  the  adminis- 
tration the  superior  court  distributed  the  remainder  of  the 
estate  to  his  daughter,  Harriet  Granniss  Center,  and  from 
this  decree  his  surviving  wife  prosecutes  the  appeal. 

1.  It  will  be  seen  by  the  second  clause,  or  item,  in  the  will 
that  the  testator  says:  ''I  give  unto  my  daughter,  Harriet 
Grannis  Center,  all  of  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  and  wherever  situated."  The 
declaration  of  the  testator  in  the  fourth  item  of  the  will,  that 
all  his  estate  therein  devised  is  his  separate  property,  and 
was  the  community  property  of  his  first  wife  and  himself, 
does  not  qualify  or  impair  the  language  used  in  the  second 
item  or  clause  of  the  will,  wherein  it  is  declared  that  he  gives 
all  the  residue  of  his  estate  to  his  daughter.  Whether  he  is 
correct  in  his  opinion  that  all  his  estate  at  that  period  was 
the  community  property  of  himself  and  his  first  wife  is  quite 
immaterial  and  does  not  affect  or  control  the  previous  express 
and  emphatic  clause  of  his  will,  wherein  he  gives  "all  of  the 
rest,  residue  and  remainder"  of  his  estate  to  his  daughter. 
The  character  of  the  estate  of  the  decedent,  whether  it  is 
separate  or  the  community  property  of  himself  and  his  first 
wife,  is  not  to  be  affected  or  changed  by  his  opinion  thereon, 
or  by  any  declaration  which  he  may  make  in  reference  to  it, 
but  is  to  be  determined  from  the  mode  in  which  the  property 
was  acquired.  The  testator  had  been  married  previous  to 
his  marriage  with  the  appellant,  and  his  first  wife  died  Sep- 
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tember  12,  1890.  He  was  married  to  the  appellant  December 
27,  1892.  At  the  time  of  his  first  wife's  death  he  had  $14,152 
in  money,  and  a  note  of  the  Pacific  Improvement  Company 
for  $100,000,  which  had  been  acquired  during  his  first  mar- 
riage. Between  the  time  of  the  death  of  his  first  wife  and 
his  marriage  to  the  appellant,  he  received  $17,400,  as  interest 
upon  this  note,  and  from  rents  and  services,  and  also  a  legacy 
of  $10,000.  After  his  second  marriage  he  received  a  legacy  of 
$5,000,  of  which  $3,500  was  paid  to  him  in  May,  1893,  and 
$1,500  in  May,  1894.  He  also  received  as  interest  upon  the 
above  note  of  the  Pacific  Improvement  Company,  after  his 
second  marriage,  the  sum  of  $28,763.  In  October,  1893,  he 
purchased  one  thoqsand  shares  of  stock  in  the  Pacific  Mail 
Steamship  Company,  which  in  about  a  month  thereafter  he 
sold  at  a  profit  of  $1,440;  and  in  January,  1894,  purchased 
another  one  thousand  shares  of  the  same  stock,  which  he  sold 
in  April,  1895,  at  a  profit  of  $5,457.  The  note  of  the  Pacific 
Improvement  Company  was  paid  September  25,  1897,  and 
thereafter  he  purchased  certain  bonds  for  which  he  paid 
$72,705.  He  received  as  interest  upon  these  bonds  during 
his  lifetime  the  sum  of  $9,375.  These  bonds  were  part  of  his 
estate  at  the  time  of  his  death.  A  portion  of  them  was  sold 
after  his  death,  and  the  proceeds  applied  towards  the  pay- 
ment of  his  bequest  to  the  appellant.  It  was  stipulated  by 
the  appellant  that  the  decedent  was  engaged  in  no  business 
after  his  second  marriage  from  which  he  received  any  income, 
except  that  he  received  $962.50  for  certain  services  rendered 
by  him,  unless  the  purchase  and  sale  of  the  above  shares  of 
stock  in  the  steamship  company  be  considered  as  business. 
It  is  also  stipulated  that  aside  from  his  investments  his  expen- 
ditures, between  September  25,  1897,  and  December  1,  1898, 
amounted  to  $5,754.  The  note  of  $100,000,  which  testator 
had  at  the  time  of  his  second  marriage,  together  with  the 
interest  which  he  received  thereon  after  such  marriage,  was 
his  separate  property,  and  any  investments  which  he  made 
with  the  money  received  upon  this  note,  or  any  property  which 
he  purchased  with  it,  continued  to  be  his  separate  property. 
The  income  from  such  investments,  as  well  as  the  increase  in 
value  and  profits  derived  from  the  sale  of  the  property  so 
purchased,  was  also  his  separate  property.     (Civ.  Code,  sec. 
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163;  Estate  of  Cudworth,  133  Cal.  462.)  In  Estate  of  Cudr 
worth  the  husband  had  an  income  derived  from  his  separate 
estate,  and  also  earned  money  which  became  community  prop- 
erty, and  it  was  held  that  there  was  no  presumption  that 
the  husband  supported  the  family  out  of  his  separate  prop- 
erty and  preserved  the  community  property  intact;  that  he* 
is  at  liberty  to  devote  all  that  is  necessary  to  the  support 
of  the  family  out  of  the  community  funds,  and  to  preserve  the 
separate  property,  if  he  so  chooses ;  and  that  the  commingling 
of  the  funds  of  his  separate  estate  with  the  community  funds, 
where  the  community  interest  is  inconsiderable  in  the  prop- 
erty with  which  it  is  intermingled,  will  not  cause  the  fund  to 
become  community  property  or  destroy  the  character  of  his 
separate  estate.  The  finding  of  the  court  that  the  only  estate 
of  said  decedent  was  his  separate  property  is  fully  sustained 
by  the  evidence,  and,  being  his  separate  property,  it  was  sub- 
ject to  his  testamentary  disposition.  (Civ.  Code,  sec  1333.) 
2.  It  is  contended  on  the  part  of  the  appellant  that  the 
separate  property  of  the  decedent  consisted  in  part  of  the 
community  property  of  himself  and  his  first  wife,  and  that  it 
was  only  this  part  or  portion  which  was  given  or  bequeathed 
under  the  clause  "all  of  the  rest,  residue  and  remainder" 
to  his  daughter,  the  respondent ;  that  as  to  his  separate  estate 
not  formed  of  the  community  property  of  himself  and  his 
first  wife,  it  is  not  disposed  of  at  all  by  the  will,  but  as  to 
that  he  died  intestate,  and  the  appellant  is  entitled  to  share 
therein  according  to  law,  as  in  case  of  intestacy.  But  the  gift 
and  bequest  to  his  daughter  in  the  second  clause  is  explicit, 
and  without  any  words  of  limitation  or  qualification,  and  all 
the  authorities  agree  that  when  the  absolute  estate  has  been 
conveyed  in  one  clause  of  the  will  it  will  not  be  cut  down  or 
limited  by  subsequent  words,  except  such  as  indicate  as  dear 
an  intention  as  would  the  words  used  in  creating  the  estate. 
Words  which  merely  raise  a  doubt  or. suggest  an  inference 
will  not  aflfect  the  estate  thus  conveyed,  and  any  doubt  which 
may  be  suggested  by  reason  of  such  subsequent  words  must 
be  resolved  in  favor  of  the  estate  first  conveyed.  {Estate  of 
Marti,  132  Cal.  666.)  "A  clear  and  distinct  devise  or  bequest 
cannot  be  aflfected  by  any  reasons  assigned  therefor,  or  by  any 
other  words  not  equally  clear  and  distinct,  or  by  inference 


Digitized  by  LjOOQIC 


Jan.  1904.]  Estate  op  Granniss.  7 

or  argument  from  other  parts  of  the  will,  or  by  an  inaccurate 
recital  of  or  reference  to  its  contents  in  another  part  of  the 
wiU."  (Civ.  Code,  sec.  1322.)  In  Le  Breton  v.  Cook,  107 
Cal.  416,  cited  by  counsel  for  appellants,  it  is  said:  ''Con- 
structions which  lead  to  intestacy,  total  or  partial,  are  not 
favored;  and,  therefore,  such  an  interpretation  should,  if 
reasonably  {Kwsible,  be  placed  upon  the  provisions  of  the  will 
as  will  prevent  that  result  Especially  should  this  be  done 
where  the  will  evinces  an  intention  on  the  part  of  the  testator 
to  dispose  o)  his  whole  estate.  A  devise  or  bequest  of  the 
'residue'  of  the  testator's  property  therefore  passes  all  the 
property  which  he  was  entitled  to  devise  or  bequeath  at 
the  time  of  his  death,  not  otherwise  eflfectually  devised  or  be- 
queathed by  his  will."  And  section  1332  of  the  Civil  Code 
declares:  "A  devise  of  the  residue  of  the  testator's  real 
property  passes  all  the  real  property  which  he  was  entitled 
to  devise  at  the  time  of  his  death,  not  otherwise  effectually 
devised  by  his  will."  Section  1333  of  the  same  code  de- 
clares: "A  bequest  of  the  residue  of  the  testator's  personal 
property  passes  all  the  personal  property  which  he  was  en- 
titled to  bequeath  at  the  time  of  his  death,  not  otherwise 
effectually  bequeathed  by  his  will."  In  Estate  of  Upham,  127 
Cal.  90,  it  is  held  that  "where  a  testator  gives  all  of  his 
property  remaining  after  the  payment  of  specific  gifts,  though 
the  fund  be  estimated  in  money,  the  gift  of  that  which  thus 
remains  is  not  specific,  but  carries  everything  which  has  not 
been  effectually  disposed  of  by  reason  of  lapses,  or  invalid 
and  void  devises  or  legacies."  In  Lamb  v.  Lamb,  131  N.  T. 
227,  it  is  said:  "The  rule  that  in  the  interpretation  of  wills 
residuary  clauses  are  to  be  given  a  broad  rather  than  a  narrow 
interpretation,  has  a  stronger  foundation  in  natural  reason 
than  have  some  of  the  other  rules  adopted  by  courts." 

It  is  very  plain  from  these  rules  of  construction  that  what 
was  said  by  the  testator  in  item  fourth  of  the  will  cannot  con- 
trol or  in  any  way  affect  the  plain  and  explicit  declaration 
contained  in  the  second,  wherein  he  declares  that  all  of  the 
rest,  residue,  and  remainder  of  his  estate,  both  real  and  per- 
sonal, and  wherever  situated,  goes  to  his  daughter,  Harriet 
Granniss  Center. 

No  question  is  raised  as  to  the  competency  of  the  deceased, 
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George  W.  Granniss,  to  execute  the  will  in  question  at  the 
date  of  its  execution,  or  that  there  was  any  f  raud,  duress,  or 
undue  influence  in  any  wise  affecting  its  execution*  . 
The  judgment  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Grim.  No.  1071.    Department  One.— January  22,  1904.] 

THE  PEOPLE,  Kespondent,  v.  FRANK  BRITTAIN  et  aL, 

Appellants. 

CaiinNAL  Law— BuRGLABT — ^Entey  in  Storb— Business  Houes — ^In- 
tent TO  Commit  Labcsny. — The  entry  in  the  crime  of  burglary 
need  not  of  itself  be  a  trespass;  but  the  crime  of  burglary  is  made 
out  where  the  evidence  shows  that  the  defendants  entered  a  store  in 
the  night-time,  during  business  hours,  while  it  was  open  to  the 
public,  with  the  intent  to  commit  larceny  therein. 

Id. — Cross-Examination  of  Defendant — Bemark  of  District  Attor- 
ney— Instruction  of  Court. — ^Where  upon  the  cross-examination  of 
one  of  the  defendants  an  objection  to  a  question  by  the  district  at- 
torney was  properly  sustained  as  immaterial,  a  remark  by  the  dis- 
trict attorn^  to  the  opposite  counsel  in  an  undertone,  in  the  hearing 
of  a  juryman,  "That's  getting  on  dangerous  ground,  isn't  itf 
though  uncalled  for,  was  not  prejudicial,  where  the  court  immediately 
told  the  jury  to  pay  no  attention  to  statements  by  the  attorneys, 
and  that  the  case  was  being  tried  only  on  the  evidence. 

Id. — Cross-examination  by  Defendants — Harmless  Buling. — Con- 
ceding that  an  objection  to  a  question  by  defendants'  counsel  on 
cross-examination  of  the  prosecuting  witness  should  have  been  over- 
ruled, the  defendants  were  not  prejudiced,  where  the  evidence 
showed  that  the  particular  fact  testified  to  by  the  witness  about 
which  the  question  was  asked  was  not  within  the  knowledge  of  the 
witness,  but  was  fully  proved  by  other  witnesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  an  order  denying  a  new  trial.  Carroll 
Cook,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 
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Boss  Campbell,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  J.  C.  Daly,  Deputy  Attorney. 
<7eneral,  and  C.  H.  Pond,  District  Attorney,  for  Respondent. 

CHIPMAN,  C. — Information  charging  defendants  with  the 
crime  of  burglary  and  a  prior  conviction  of  petit  larceny. 
They  were  tried  together,  and  found  guilty.  They  appealed 
from  the  judgment  of  conviction  and  from  the  order  denying 
their  motion ^f or  a  new  trial. 

The  attorney-general  makes  the  point  that  the  appeal  from 
the  order  cannot  be  considered,  and  that  the  only  questions 
that  can  be  reviewed  arise  on  the  appeal  from  the  judgment 
as  shown  in  the  bill  of,  exceptions. 

1.  We  are  disposed  to  treat  the  motion  for  a  new  trial  as 
properly  before  us,  and  so  will  determine  the  principal  point 
raised  by  the  appeal.  The  point  is,  that  the  evidence  does  not 
sustain  the  charge  of  burglary,  and  this  rests  upon  a  statement 
taken  from  the  dissenting  opinion  in  People  v.  Barry,  94  Cal. 
481, — ^namely,  that  **in  order  to  constitute  a  burglarious  entry, 
the  act  of  entering  must  itself  be  a  trespass — an  entry  without 
the  consent  of  the  owner."  The  evidence  was  sufficient  to 
warrant  the  jury  in  finding  that  both  defendants  entered  a 
certain  store  in  Santa  Rosa  in  the  night-time  with  intent  to 
commit  larceny.  The  entry  was,  however,  during  business 
hours  and  while  the  store  was  open  to  the  public.  The  precise 
question  arose  in  People  v.  Barry,  94  Cal.  481,  and  was  fully 
discussed  in  the  majority  opinion.  The  statute  reads :  **  Every 
person  who  enters  any  house,  room,  store,  .  .  .  with  intent 
to  commit  grand  or  petit  larceny,  or  any  felony,  is  guilty  of 
burglary.'*  Commenting  upon  this  statute  the  court  said: 
"As  to  the  acts  which  shall  constitute  the  crime  of  burglary, 
that  is  a  matter  left  entirely  to  the  policy  of  the  legislature 
within  its  constitutional  powers;  and  when  that  body  has 
said  that  every  person  who  enters  a  store  with  the  intent  to 
commit  larceny  is  guilty  of  a  burglary,  the  language  is  so 
plain  and  simple  that  rules  of  statutory  construction  are  not 
required  to  be  consulted;  the  meaning  is  patent  upon  the 
face  of  the  statute.  No  words  are  found  in  the  statute  quali- 
fying the  character,  kind,  time,  or  manner  of  the  entry,  save 
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that  such  entry  must  be  accompanied  with  a  certain  intent; 
and  it  would  be  judicial  legislation  for  this  court  to  inter- 
polate other  conditions  into  the  section  of  the  code." 

We  have  not  the  Montana  Criminal  Practice  Act  at  hand, 
but  in  Steele  v.  Oreen,  15  Mont  424,  sections  73  and  74  are 
referred  to,  and  in  the  opinion  it  is  said:  "Burglary  is  de- 
fined by  the  statute  to  be  the  entering  of  any  house,  room,  .  .  . 
store,  .  .  .  with  intent  to  commit  grand  or  petit  larceny,  or 
any  felony.'*  In  State  v.  Carroll,  13  Mont.  246,  the  court 
said:  **To  constitute  burglary  there  must  be  the  entry  with 
the  intent  to  commit  grand  or  petit  larceny  or  any  felony." 
(Montana  Crim.  Prac.  Act,  sec.  73.)  "The  entering,  and  such 
intent,  are  two  elements  going  to  constitute  the  offense  of 
burglary."  (See  the  interpretation  given  of  the  Nevada 
statute  by  Beatty,  J.,  in  State  v.  Watkins,  11  Nev.  30.) 

These  Montana  and  Nevada  cases  are  cited  in  American 
and  English  Encyclopedia  of  Law  (2d  ed.,  vol.  5,  p.  48)  as 
holding  that  a  breaking  is  not  essential. 

Under  the  earlier  statutes  defining  burglary,  defendants* 
contention  might  have  been  upheld.  But  as  the  law  now 
stands  it  cannot  be  without  overruling  People  v.  Barry,  94  CaL 
481,  which  has  governed  the  practice  in  this  state  since  1892, 
and  has  not  been  questioned,  so  far  as  we  know,  in  any  subse- 
quent decision.  Besides,  in  our  opinion,  that  case  was  correctly 
decided,  and  ought  not  to  be  overruled. 

It  would  be  an  impeachment  of  the  common  sense  of  man- 
kind to  say  that  a  thief  who  enters  a  store  with  intent  to 
steal  does  so  with  the  owner's  consent  or  upon  his  invitation. 
It  is  true  the  thief  must  have  clothes  and  food,  and  may  enter 
a  store  to  procure  them.  And  if,  after  he  enters,  he  changes 
his  mind  and  concludes  to  steal  and  not  purchase  his  sup- 
plies, it  would  be  larceny.  But  if  it  be  proven  that  he  entered 
with  intent  to  steal,  the  law  will  not,  in  the  face  of  such  proof, 
shield  him  from  punishment  as  a  burglar  on  the  assumption 
that  he  has  the  consent  and  invitation  of  the  proprietor  to  so 
enter.  Our  statute  has  swept  away  many  of  the  technical 
requisites  of  burglary  under  the  common  law. 

2.  It  is  claimed  that  the  conduct  of  the  district  attorney  in 
his  cross-examination  of  defendant  Johnson,  while  a  witness 
in  his  own  behalf,  was  prejudicial.  A  question  put  by  the  dis- 


Digitized  by  LjOOQIC 


Jan.  1904.]  Peopo:  v.  Brittain.  11 

trict  attorney  was  objected  to  and  the  objection  was  sustained. 
"3fr.  Thompson  (prosecuting  attorney — ^in  undertone  ad- 
dressed to  Mr.  Campbell  [attorney  for  defendants],  which 
was  heard  by  one  jtuyman). — ^That's  getting  on  dangerous 
ground,  isn't  it!  Mr.  CampbeU. — ^We  take  an  exception  to 
the  remarks  of  the  district  attorney.  The  Court. — The  jury 
will  pay  no  attention  to  the  statements  made  by  the  attorneys ; 
we  are  trying  this  case  on  the  evidence  and  not  on  the  state- 
ments of  any  one  else.*'  The  question  objected  to  was  whether 
the  witness  was  with  his  co-defendant  Brittain  at  Stockton, 
where  it  is  admitted  both  of  them  were  convicted  of  larceny 
in  the  same  court  on  the  same  day.  The  question  was  imma- 
terial, and  the  remark  of  the  district  attorney  uncalled  for,  but 
was  not  prejudicial. 

3.  The  only  remaining  error  complained  of  occurred  while 
the  witness  Bosenberg,  proprietor  of  the  burglarized  store, 
was  being  cross-examined  by  defendants'  attorney.  He  had 
testified  that  Johnson  came  into  the  store  and  said  to  witness's 
son  that  he  wanted  to  look  at  an  eight-  or  ten-dollar  suit  He 
was  asked:  *'Did  you  hear  him  say  that!"  and  answered: 
**No,  sir,  I  did  not,  but  I  saw  him  showing  him  the  suits." 
Then  follows  the  question  to  which  an  objection  was  sus- 
tained: ''Then,  as  a  matter  of  fact,  what  you  testified  to 
was  what  some  one  else  told  you!"  He,  however,  immediately 
resumed  his  testimony  and  said :  ''I  did  not  hear  Johnson  ask 
for  the  eight-  or  ten-dollar  suit,  but  I  saw  the  clothes  he  was 
looking  at."  Conceding  that  the  objection  should  have  been 
overruled,  the  defendants  were  not  prejudiced  by  the  ruling. 
The  witness  showed  that  the  particular  fact  testified  to  by 
him  was  not  within  his  own  knowledge.  Besides,  the  fact' 
fully  appeared  in  the  testimony  of  other  witnesses  and  sub- 
stantially by  the  testimony  of  defendant  Brittain  also. 

It  is  advised  that  the  judgment  and  order  should  be  afiSrmed. 

Smith,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 
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[Crim.  No.  1063.    Department  One. — January  23,  1904.] 
THE  PEOPLE,  Respondent,  v.  JAMES  GATES,  Appellant. 

Cbihinal  Law — Infamous  Crime  against  Nature — ^Amendment  or 
Penal  Ck)DE — Constitutional  Law. — Under  an  information  char- 
ging the  infamous  crime  against  nature,  a  judgment  of  conviction  of 
an  attempt  to  commit  the  crime  cannot  be  arrested  on  the  ground  of 
alleged  invalidity  of  the  act  of  April  9,  1880,  entitled  "An  act  to 
amend  certain  sections  of  the  Penal  Code,  including  section  1159 
thereof,  and  to  repeal  certain  other  sections,  and  to  add  section 
809  thereto."  That  act  was  in  no  sense  a  revision  of  the  entire 
Penal  Code,  requiring  a  republication  thereof,  and  the  subject  was 
sufficiently  embraced  in  its  title;-  and  it  is  constitutional  and  valid. 

Id. — Conviction  for  Attempt— <k)NSTRuonoN  of  Code— Instruction. 
•^Under  an  information  for  the  commission  of  the  infamous  crime 
against  nature,  a  conviction  may  be  properly  had  for  attempt  to 
commit  such  crime.  Sections  663  and  664  of  the  Penal  Code  do  not  * 
apply  exclusively  to  prosecutions  for  attempts  to  commit  crime,  and 
under  such  information,  charging  a  felony  within  the  terms  of  sec- 
tion 664,  the  court  properly  charged  the  jury  in  the  language  of 
that  section,  that  *'A  person  who  attempts  to  commit  a  crime,  but 
fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof,  is 
punishable  for  said  attempt." 

Id. — ^Assault,  When  Involved  in  Attempt — ^Instruction. — ^An  assault 
is  only  involved  in  an  attempt  to  commit  the  crime  against  nature 
when  committed  upon  a  human  being;  and  when  not  so  committed 
an  assault  is  not  an  element  of  an  attempt  to  commit  the  crime 
charged ;  and  it  was  not  error  in  such  case  to  refuse  an  instruction 
to  the  effect  that  an  attempt  to  commit  the  crime  charged  can  only 
be  directed  against  a  person. 

Id. — Instructions  Properly  Befused. — Instructions  asked  by  the  de- 
fendant, based  upon  the  erroneous  assumption  that  defendant  could 
not  be  convicted  of  an  attempt  to  conmiit  the  crime  charged,  and 
instructions  asked  which  were  included  in  the  charge  of  the  court, 
were  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Nevada 
County.    F.  T.  Nilon,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  D.  Buckley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  E.  B.  Power,  Deputy  At- 
torney-General,  and  George  L.  Jones,  District  Attorney,  for 
Respondent. 
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CHIPMAN,  C. — This  is  an  appeal  from  the  judgment  of 
conviction  npon  an  information  charging  the  commission  of 
the  infamous  crime  against  nature.  The  verdict  was  guilty 
of  an  attempt  to  commit  the  crime  charged.  Defendant  ap- 
peals from  the  judgment,  and  contends  that  his  moticm  in 
arrest  of  judgment,  which  was  refused,  should  have  been 
granted. 

1.  It  is  claimed  that  the  act  approved  April  9,  1880,  is  un- 
constitutional and  void.  It  is  entitled  ^^An  act  to  amend  sec- 
tions [then  follow  one  hundred  and  eight  sections  of  the  Penal 
Code,  numbered  consecutively  as  they  there  occur],  and  to 
repeal  sections  969  and  1025  of  the  Penal  Code,  and  to  add  a 
new  section  thereto,  to  be  known  as  section  809,  to  provide  for 
prosecutions  by  information,  and  to  adapt  the  provisions  of 
said  code  thereto.''    (Amendments  Pen.  Code,  1880,  p.  10.)    ^ 

The  contention  is, — 1.  That  the  act  is  a  revision  of  the  Penal 
Code,  and  hence  required  a  republication  of  the  entire  code; 
2.  That  section  809  added  another  subject  to  the  code,  making 
two  subjects  treated  of  in  the  amendment,  only  one  of  which 
is  expressed  in  the  title;  and  3.  That  section  1159  (one  of  the 
amended  sections)  is  inoperative  and  void  so  far  as  it  relates 
to  prosecutions  by  information,  because  the  act  itself  is  void. 
The  provision  of  the  constitution  involved  is  section  24  of 
article  IV:  **  Every  act  shall  embrace  but  one  subject, 
which  subject  shall  be  expressed  in  its  title.  ...  No  law 
shall  be  revised  or  amended  by  reference  to  its  title;  but  in 
such  case  the  act  revised  or  sections  amended  shall  be  re- 
enacted  and  published  at  length  as  revised  or  amended."  We 
do  not  think  the  act  before  us  is  anything  more  than  what  its 
title  declares  it  to  be, — viz.,  **An  act  to  amend'*  the  sections 
named  and  **to  repeal"  certain  sections  named  and  '*to  add 
a  new  section"  to  the  Penal  Code.  It  is  in  no  sense  a  revision 
of  the  entire  code.  Be<ich  v.  Van  Detten,  139  Cal.  462,  is  not 
unlike  the  present  case,  and  is  decisive  of  it.  Here  each  sec- 
tion of  the  act  amending  any  one  section  reads:  ''Section 
[giving  the  number]  of  the  Penal  Code  is  hereby  amended  so 
as  to  read  as  follows:"  The  repealing  sections  of  the  act  re- 
ferred also  to  the  said  code,  and  so  in  adding  the  new  section 
809.    In  Lewis  v.  Dunne,  134  Cal.  291,^  the  attempt  made  was 

^86  AoL  St  Kep.  357. 
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a  revision  of  tiie  Code  of  Civil  Procedure.    That  case  does  not 
aid  appellant. 

2.  The  point  that  the  title  does  not  embrace  the  subject  of 
the  act  seems  to  be  met  by  People  v.  Parvin,  74  Cal.  549,  re- 
ferred to  and  commented  upon  in  Beach  v.  Van  Detten,  139 
Gal.  462.  It  was  there  held  that  an  act  entitled  ''An  act  to 
amend  section  3481  of  the  Political  Code'*  sufficiently  ex- 
presses the  subject  of  the  act  and  meets  the  requirements  of 
the  constitution.  The  act  of  May  12, 1881,  is  entitled  ''An  act 
to  amend  section  3713  of  the  Political  Code,  and  to  provide  for 
the  levy  of  the  tax  for  state  purposes.  .  .  ."  Held,  in  San 
Francisco  etc.  B.  B.  Co.  v.  State  Board,  60  Cal.,  at  p.  34,  to 
express  the  subject  of  the  act.  From  what  has  been  said  it 
follows  that  section  1159  amended  by  the  act  is  operative. 
^  3.  It  is  contended  that  sections  663  and  664  of  the  P^ial 
Code  ''apply  exclusively  to  prosecutions  for  attempts  to  com- 
mit crime,  and  not  for  the  crime  itself,"  and  that  the  court 
erred  in  instructing  the  jury  that  "a  person  who  attempts  to 
commit  a  crime,  but  fails,  or  is  prevented  or  intercepted  in 
the  perpetration  thereof,  is  punishable  for  said  attempt."  The 
instruction  is  in  the  language  of  the  code  (sec.  664)  and  the 
case  falls  within  one  of  the  classes  of  offenses  mentioned 
therein, — ^namely,  an  offense  punishable  by  imprisonment  in 
the  state  prison.    The  instruction  was  not  error. 

4.  It  is  urged  that  an  attempt  to  commit  the  offense  in- 
volved an  assault,  and  must  be  directed  against  a  person.  (Cit- 
ing People  V.  Hickey,  109  Cal.  275.)  In  that  case  the  trial 
court  refused  to  instruct  the  jury  that  the  defendant  might 
be  convicted  of  a  simple  assault. 

The  court  held  here  that  the  instructions  should  have  been 
given.  In  that  case  it  was  held  that  the  offense  of  assault  la 
an  element  of  the  crime  when  committed  on  a  human  being, 
but  not  so  when  the  victim  is  not  a  human  being.  If,  therefore, 
assault  is  not  an  element  of  the  crime  here  charged,  it  must 
follow  that  it  is  not  an  element  of  the  offense  involved  in  the 
attempt  to  commit  the  crime.  It  was  not  error  to  refuse  the 
instruction. 

5.  The  instructions  asked  by  defendant  and  refused  were 
based  upon  the  erroneous  assumption  that  defendant  could 
not  be  convicted  of  an  attempt  to  conmiit  the  crime  charged. 
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Besides,  the  court  elsewhere  folly  instructed  the  jury  upon  the 
doctrine  of  reasonable  doubt,  and  also  upon  the  remaining 
question  involved  in  the  rejected  instructions. 
We  advise  that  the  judgment  be  afSrmed. 

Smithy  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed.        Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[8.  F.  No.  3598.    Department  One.— Jannarj  26,  1904.] 

MARTHA  ANN  EAELE  et  al..  Respondents,  v.  C.  L.  IN- 
ORAM,  Appellant 

Taust^— EguiTABLB  Bights  or  BxNsnciABixs — ^Bnx  iob  Dissolution  or 
Trust. — ^All  of  the  persons  beneficially  interested  in  a  trust  who  are 
of  full  age  may  maintiiin  a  biU  in  eqnity  for  the  dissolution  of  the 
tmst  and  discharge  of  the  trustee^  where  the  case  falls  within  no 
exception  to  the  role,  and  no  reason  appears  why  they  should  not 
exercise  the  right  of  disposing  of  their  property. 

Id.— -Bights  or  Tbustes— Compensation— Fjlilxtbx  to  Answer.— A 
mere  bare  trustee,  without  interest,  except  for  compensation  for  his 
services,  which  might  be  allowed  in  the  decree,  has  no  standing  in 
eourt  to  dispute  the  application  of  the  beneficiaries  to  discharge  the 
trust;  and  where  he  fails  to  answer  and  sets  up  no  claim  for 
compensation,  he  cannot  complain  that  none  was  allowed  him  by 
the  judgm^t. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.    R.  W.  Crump^  Judge. 

The  facts  are  stated  in  the  opinion. 

Crawford  &  Crawford,  for  Appellant 

Thomas  B.  Bond,  and  Charles  W*  Haycock,  for  Respond- 
ents. 

SMITH,  C— The  plaintiffs  are  the  children  and  sole  heirs 
of  Mrs.  E.  A.  Hammack,  who  died  December  26,  1902,  intes- 
tate.   The  plaintiff  Eakle  is  the  grantee  and  party  of  the  see* 
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ond  part,  and  the  plaintiff  Henry  Hammack  the  party  of  the 
third  part,  in  a  deed  of  conveyance  executed  by  Mrs.  Ham- 
mack,  as  party  of  the  first  part,  June  26,  1899,  conveying  to 
the  grantee  *'and  to  her  successors  in  trust'*  the  land  described 
in  the  complaint,  *'to  have  and  to  hold"  the  same,  etc.,  **and 
to  pay  the  rents,  issues,  and  profits  thereof  to  the  said  party 
of  the  first  part  during  her  natural  life ;  and  after  the  decease 
of  the  said  party  of  the  first  part,  to  pay  the  rents,  issues,  and 
profits  thereof  to  the  said  party  of  the  third  part  during  his 
natural  life."  The  deed  also  contains  a  clause  authorizing  the 
parties  of  the  second  and  third  parts  to  sell  the  premises  upon 
certain  contingencies  specified,  but  this  is  omitted  from  our 
statement  as  immaterial.  The  defendant  is  a  trustee  appointed 
by  the  court  January  27,  1903,  upon  the  resignation  of  Mrs. 
Eakle.  The  suit  was  brought  for  the  dissolution  of  the  trust, 
and  the  discharge  of  the  trustee.  A  general  demurrer  to  the 
complaint  was  interposed  and  overruled,  and  judgment  en- 
tered for  the  plaintiff.  The  defendant  appeals  from  the  judg- 
ment. 

The  judgment,  we  think,  is  right  The  plaintiffs  are  the 
only  persons  beneficially  interested  in  the  property  (Civ.  Code, 
sec.  866;  Morffew  v.  San  Francisco  etc.  R,  R.  Co,,  107  Cal. 
595;  1  Perry  on  Trusts,  sec.  320;  Young  v.  Bradley,  101  U.  S. 
787),  and  in  such  cases  the  rule  is  as  stated  by  Mr.  Underbill: 
"If  there  is  only  one  beneficiary,  or  if  there  are  several  and 
they  are  all  of  one  mind,  and  he  or  they  are  not  under  any 
disability,  the  specific  performance  of  the  trust  may  be  ar- 
rested, and  the  trust  modified  or  extinguished."  (Underbill 
on  Trusts  and  Trustees,  pp.  13,  370-375,  and  cases  cited. 
See,  also,  2  Perry  on  Trusts,  sec.  920 ;  1  Perry  on  Trusts,  sec. 
104;. Civ.  Code,  sees.  2252,  2258;  Lewin  on  Trusts,  684,  685; 
Hill  on  Trustees,  278 ;  Tiffany  &  Bullard  on  Law  of  Trusts  and 
Trustees,  815,  816.)  The  court  below  was  therefore  empow- 
ered to  decree  a  dissolution  of  the  trust,  and  a  release  of  the 
trust  property  by  the  trustees ;  which  is  the  effect  of  the  judg- 
ment. There  are  indeed  cases  (as  is  said  in  the  note  to  the 
place  first  cited),  where  though  *' all  the  beneficiaries  consent, 
[yet]  the  court  may  for  good  equitable  reasons  refuse  to  dis- 
charge a  trust"; — as,  for  example,  in  the  case  of  "infants, 
lunatics,  and  married  persons  restrained  from  anticipation" 
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(Underbill  on  Uses  of  Trusts,  pp.  370-375) — ^and  perhaps  in 
the  eases  provided  for  in  the  Civil  Code  (sec.  867)  and  others. 
But  the  case  here  is  not  of  a  kind  to  come  within  any  exception 
to  the  rule.  Here  the  plaintiffs  are  of  age,  and  no  reason 
appears  why  they  should  not  be  permitted  to  exercise  the  right 
of  disposing  of  their  property.  Nor  has  the  defendant  any 
standing  in  court  to  dispute  their  application.  He  was  a  mere 
bare  trustee,  without  interest,  except  that  he  might  but  for 
the  decree  have  become  entitled  to  compensation  for  services 
as  trustee;  but  this  furnishes  no  reason  for  the  continuance 
of  the  trust.  {Slater  v.  Hurlbert,  146  Mass.  314.)  Nor,  as  he 
has  failed  to  answer,  or  otherwise  set  up  any  right  to  com- 
pensation for  the  brief  period  in  which  he  was  trustee,  can 
he  complain  that  no  compensation  was  allowed  him  by  the 
judgment. 

It  may  be  added  that,  in  addition  to  the  facts  stated  in  the 
opinion,  others  are  alleged  which,  it  is  claimed,  show  that  the 
execution  of  the  trust  as  designed  has  become  impracticable, 
and  that  its  continuance  would  result,  if  not  in  the  total  loss 
of  the  trust  property,  at  least  in  the  unnecessary  sacrifice  of  a 
great  part  of  its  value.  But  under  the  view  we  have  taken  of 
the  case  it  will  be  unnecessary  to  consider  the  effect  of  these 
allegations. 

We  advise  that  the  judgment  be  afl&rmed, 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.         Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[Crim.  No.  1069.    Department  Two. — January  26,  1904.] 

THE  PEOPLE,  Respondent,  v.  BEITO  LINARES,  Appel- 
lant. 

GBiiaNAL  Law — ^Requested  Instruction — Presumption  op  Innocence 

— ^Modification. — ^Where  the  court  gave  to  the  jury  the  greater  part 

of  an  instruction  requested  by  the  defendant,  "that  the  law  presumes 

the  defendant  innocent,  and  such  presumption  attends  the  def end- 

CXTJI.  Cal. — 2 
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ant  throughout  the  entire  case,  and  you  should  consider  it  together 
with  the  other  evidence  in  arriving  at  your  verdict,  and  such  pre- 
sumption may  be  sufficient  to  acquit  the  def  endant,  and  is  sufficient, 
unless  70a  are  satisfied  beyond  a  reasonable  doubt  from  the  evi- 
dence that  the  defendant  is  guilty  as  charged  in  the  information,** 
the  omission  therefrom  of  the  words  "such  presumption  is  to  be 
considered  by  you  as  matter  of  evidence  in  favor  of  the  defendant" 
cannot  have  prejudiced  the  defendant,  and  is  not  ground  of 
reversaL 

lb. — BoBBEBT — Evidence — ^Bes  Gestae. — ^Upon  a  trial  for  robbery  evi- 
dence is  admissible  to  show  a  series  of  events  occurring  shortly 
prior  to  the  robbery,  and  leading  continuously  up  to  it,  as  a  part 
of  the  same  transaction;  and  the  fact  that  after  the  defendant 
had  discovered  in  a  saloon  that  the  prosecuting  witness  had  a  purse 
containing  gold  coin,  and  had  commented  on  it,  an  assault  and 
battery  was  made  by  defendant  upon  him  in  the  saloon  prior  to 
the  time  of  the  final  assault,  battery,  and  robbery,  which  took  place 
in  the  wagon  of  the  prosecuting  witness,  does  not  render  the  evi- 
dence of  all  the  facts  inadmissible. 

Id. — Peoo»  of  Loss  of  Monet. — ^Where  the  prosecuting  witness  testified 
that  after  he  had  started  with  his  horse  and  wagon  away  from 
the  saloon  he  was  pursued  by  defendant  on  horseback  with  a  pistol, 
and  compelled  to  return,  and  that  he  was  then  assaulted  in  the 
wagon  with  a  stone  and  robbed,  and  that  he  lay  a  long  time 
helpless  in  the  wagon,  until  he  was  driven  home  by  another  person, 
it  was  proper  for  the  prosecution  to  prove  that  he  afterwards  had 
no  money,  and  the  testimony  of  the  driver  is  admissible  to  show 
that  on  the  way  the  prosecuting  witness  turned  his  pockets  inside 
out  and  showed  the  driver  that  he  had  no  money  therein.  The 
possibility  that  the  prosecuting  witness  may  have  himself  removed 
his  money  goes  only  to  the  weight  of  the  evidence^  and  not  to  its 
relevancy. 

Id* — Control  of  Gross-Ezaionation — ^Poweb  of  Goubt— Discretion. — 
A  court  has  power  for  the  orderly  conduct  of  a  trial  to  control  the 
cross-examination  of  witnesses  vrithin  reasonable  limits;  and  where 
the  defendant  had  cross-examined  a  witness  for  the  prosecution 
at  great  length,  and  the  court  merely  prevented  frequent  repetitions 
of  the  same  questions,  and  defendant  was  not  prevented  from  ask- 
ing new  questions,  there  was  no  abuse  of  discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL  B.  N. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Shinn,  and  C.  L.  Shinn,  for  Appellant. 
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U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Deputy  At- 
torney-General, for  Respondent. 

MoFARLAND,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  and  order  denying  a  motion  for  a  new  trial  in  a  case 
where  he  was  convicted  of  robbery. 

Appellant  makes  the  formal  contention  that  the  information 
''does  not  state  facts  sufficient  to  constitute  a  public  offense"; 
but  very  litQe  argument  is  presented  on  the  point,  and  it  is 
enough  to  say  that  in  our  opinion  the  information  is  sufficient. 

The  contention  that  the  evidence  was  not  sufficient  to  war- 
rant the  verdict  cannot  be  maintained.  There  was  certainly 
some  substantial  evidence  to  the  point  of  appellant's  guilt; 
fhe  prosecution's  witness  Fisher  testified  directly  and  dis- 
tinctly to  the  facts  constituting  the  robbery,  and  there  was  also 
corroborating  evidence.  The  evidence  of  appellant  was  no 
doubt  conflicting  with  that  of  the  prosecution,  but,  taking  it 
altogether,  it  fairly  presented  a  case  for  the  exercise  of  the 
judgment  of  the  jury. 

Only  one  point  is  made  as  to  instructions  to  the  jury.  Ap- 
pellant asked  an  instruction  which  the  court  did  not  give  as 
presented,  but  did  give  in  the  following  form:  "The  court 
instructs  the  jury  that  the  law  presumes  the  defendant  inno- 
cent, and  such  presumption  attends  the  defendant  throughout 
the  entire  case,  and  you  should  consider  it  together  with  the 
other  evidence  in  arriving  at  your  verdict,  and  such  presump- 
tion may  be  sufficient  to  acquit  the  defendant  and  is  sufficient 
unless  you  are  satisfied  beyond  a  reasonable  doubt,  from  the 
evidence,  that  the  defendant  is  guilty  of  the  crime  charged 
in  the  information. ' '  The  instruction  as  given  was  in  the  exact 
language  of  the  one  asked,  except  that  it  omitted  these  words, 
''such  presumption  is  to  be  considered  by  you  as  a  matter  of 
evidence  in  favor  of  defendant."  This  omission  furnished  no 
ground  for  a  reversal.  "Whether  or  not  it  would  be  correct,  as 
a  mere  question  of  judicial  literature,  to  call  the  presumption 
of  innocence  "evidence,"  the  law  on  the  subject  is  satisfied 
when  the  jury  are  clearly  told  that  the  defendant  must  be 
treated  as  innocent  throughout  the  entire  case  until  his  guilt 
has  been  proved  beyond  a  reasonable  doubt,  and  they  were  so 
told  in  the  case  at  bar.    The  defendant  could  not  possibly  have 
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been  prejudiced  by  the  omission ;  and,  indeed,  the  instruction 
as  given  does  refer  to  a  presumption  of  innocence  as  evidence. 
(See  Agnew  v.  United  States,  165  U.  S.  51.) 

There  are  some  exceptions  to  the  rulings  of  the  court  as  to 
admissibility  of  evidence.  It  is  contended  that  the  court  erro- 
neously allowed  evidence  of  some  occurrences  which  took  place 
before  the  particular  moment  of  the  alleged  robbery.  In  the 
afternoon  of  the  day  of  the  alleged  robbery,  Fisher,  the  per- 
son alleged  to  have  been  robbed,  went,  together  with  three 
other  men,  in  a  wagon  to  a  saloon  at  the  town  of  Los  Nietos, 
some  eighteen  miles  south  of  the  city  of  Los  Angeles.  They 
had  dinner  in  the  kitchen  adjoining  the  main  room  of  the 
saloon.  The  barkeeper,  Feeley,  says  that  it  was  about  four 
o'clock  when  they  arrived.  Some  of  the  witnesses  put  the 
time  a  little  earlier;  but  as  these  persons  cooked  their  own 
dinner  it  must  have  been  quite  late  in  the  afternoon  when  they 
finished  eating  their  dinner  and  went  back  into  the  main 
saloon;  and  the  evidence  objected  to  was  as  to  facts  which 
occurred  after  they  had  fiinished  their  dinner  and  gone  into 
the  saloon.  What  occurred  before  that  was  of  no  consequence. 
The  appellant  was  there  in  the  saloon,  and  had  been  for  a 
considerable  time  before  that.  Now,  the  evidence  objected  to 
was  mainly  as  to  these  facts :  When  Fisher  went  back  into  the 
saloon,  either  in  paying  for  the  dinner  or  in  treating  the 
crowd,  he  took  out  from  his  pocket  a  purse  which  was  seen 
to  contain  a  considerable  amount  of  money  in  gold  coin.  Im- 
mediately afterwards  he  purchased  some  barrels  and  cans 
from  Feeley  and  paid  him  for  them,  and  again  exhibited  his 
purse  and  money,  and  he  testified  that  the  appellant  put  his 
hand  on  the  purse  and  said:  **Look  at  that  damn  Jew,  how 
much  money  he  has  got."  He  put  these  purchased  articles 
in  his  wagon,  which  was  in  front  of  the  saloon.  He  then 
started  with  his  wagon,  but  after  going  a  very  short  distance 
he  discovered  that  one  of  the  three  men  was  not  with  him  and 
returned  to  the  saloon  to  get  him.  Some  of  the  persons  pres- 
ent took  a  part  of  the  barrels  and  cans  out  of  the  wagon,  and 
returned  them  to  the  saloon.  The  appellant  took  one  of  the 
barrels  from  the  wagon  into  the  saloon,  and  there  was  imme- 
diately  afterwards  a  scufiBe  between  Fisher  and  appellant  over 
the  barrel,  in  which  appellant  struck  Fisher  very  violently 
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about  the  face,  causing  the  blood  to  flow  quite  freely.  In  the 
BCu£Se  appellant's  coat  was  ripped  on  a  corkscrew  fastened 
to  the  bar.  Shortly  after  this  Fisher  started  oflf  again  in  his 
wagon;  but  the  appellant  immediately  mounted  a  saddle- 
horse  and  pursued  him.  He  overtook  Fisher  at  a  distance  of 
from  a  quarter  to  a  half  a  mile  from  the  saloon,  and  at  the 
point  of  a  pistol  compelled  Fisher  to  turn  his  team  and  return 
to  the  saloon,  when  appellant  tied  the  horses  to  a  hitching- 
place  in  front  of  it  It  was  then  about  dark,  and  it  was  then 
that,  according  to  Fisher's  testimony,  the  robbery  took  place. 
Fisher  testified  that  at  this  time,  while  he  was  in  the  wag(m^ 
appellant  struck  him  with  his  fist  and  with  a  stone,  and 
knocked  him  helpless  down  into  or  across  the  wagon,  and 
robbed  him  of  his  purse  and  money.  We  think  that  this 
series  of  events  occurring  so  shortly  before  the  very  moment 
of  the  alleged  robbery,  and  leading  so  continuously  up  to  it, 
was  admissible  as  part  of  the  transaction  {  and  these  facts  were 
not  inadmissible,  because  they  happened  to  include  the  assault 
and  battery  in  the  saloon.  Indeed,  it  is  difficult  to  imagine 
how  an  intelligible  statement  of  the  facts  constituting  the  al- 
leged robbery  could  have  been  made  without  reference  to  these 
preceding  circumstances  objected  to.  No  matter  at  what  point 
the  narrative  had  been  commenced,  it  in  the  end  woxdd  almost 
necessarily  have  reached  these  connecting  facts. 

Exception  is  also  taken  to  certain  evidence  given  by  Nich- 
olson, a  witness  for  the  prosecution.  After  Fisher  had  been 
struck  by  appellant  in  the  wagon,  and,  as  he  testified,  robbed, 
he  lay  in  the  wagon  helpless  and  unable  to  get  out,  and  did 
not  get  out  of  the  wagon  until  about  nine  o'clock  that  night, 
when  Nicholson  started  to  drive  him  home  to  Los  Angeles. 
Nicholson  testified  that  on  the  way  Fisher  turned  all  his  pock* 
ets  '* wrong  side  out,"  and  that  there  was  no  money  in  them. 
To  this  testimony  appellant  objected.  The  allowance  of  the 
testimony  was  not  error.  It  had  been  clearly  shown  that  be- 
fore the  time  of  the  alleged  robbery  Fisher  had  considerable 
money  in  his  pockets,  and  from  that  time  he  had  not  been  out 
of  the  wagon.  It  was  proper,  therefore,  for  the  prosecution 
to  show  that  afterwards  he  had  no  money,  and  the  fact  that  he 
had  no  money  in  any  of  his  pockets  was  some  evidence  to  that 
point.    Counsel  say  that  he  might  have  removed  his  money 
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from  his  person,  and  of  course  that  is  so.  But  that  suggestion 
goes  only  to  the  weight  of  the  evidence  ohjected  to,  and  not 
to  its  relevancy. 

Appellant  contends  that  the  court  erred  in  not  allowing  him 
to  further  cross-examine  the  witness  O'Connell.  But  it  ap- 
pears from  the  record  that  appellant  had  already  cross- 
examined  the  witness  at  great  length,  and  the  court  simply 
prevented  frequent  repetitions  of  the  same  questions;  appel- 
lant was  not  prevented  from  asking  new  questions.  A  court, 
for  the  purpose  of  the  orderly  conduct  of  a  trial,  necessarily 
has  authority  to  control  the  examination  of  the  witnesses 
within  reasonable  limits,  and  we  do  not  think  that  in  this 
instance  there  was  any  abuse  of  discretion. 

There  are  no  other  contentions  in  the  case  which  are  main- 
tainable or  which  call  for  special  notice.  There  are  no  doubt 
some  features  of  the  case  which  would  warrant  a  strong  argu- 
ment against  the  appellant's  guilt,  and  such  argument  was 
no  doubt  made  to  the  jury;  but  there  are  no  features  of  the 
case  which  would  warrant  this  court  in  disturbing  the  ver- 
dict on  the  ground  of  want  of  evidence. 

The  judgment  and  orders  appealed  from  are  afElrmed. 

Lorigan^  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  3664.    Department  One. — Jannaiy  26,  1904.] 

142      22  

146  699  JOHN  LACKMANN,  Sheriflf,  etc..  Respondent,  v.  SUPREME 
COUNCIL  OP  ORDER  OP  CHOSEN  PRIENDS,,etc., 
et  al..  Respondents;  CYRUS  J.  CLARK,  Receiver,  etc, 
Appellant. 

Attachksnt  by  Domestic  Cbeditors — Rsosiyer  or  Forexgn  Cobpoiu- 
TiON—FuND  m  California.— Where  a  domestic  attaching  creditor 
and  the  receiver  of  a  foreign  insolvent  corporation  both  claim  a  fund 
ntnated  in  this  state,  the  fund  will  be  decreed  to  the  domestic  cred- 
itor without  inquiring  into  the  legality  of  the  appointment  of  the 
receiver,  or  as  to  his  rights  under  the  laws  of  this  state.  No  rule 
of  state  comitj  or  law  requires  the  rights  of  a  domestic  attaching 
creditor  to  be  set  aside  in  deference  to  a  foreign  receiver  claiming 
under  the  laws  of  another  state. 
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Id. — ^Bkpessentation  or  Ceeditobs  not  Pabtibs. — The  recover  ap- 
pointed in  another  state,  presumably  without  the  assent  of  other 
creditors  in  this  state,  who  are  not  parties  to  the  action,  cannot 
represent  such  creditors  in  a  suit  between  the  receiver  and  a  domestic 
attaching  creditor.  It  is  time  enough  to  consider  the  rights  of  such 
creditors  when  brought  before  the  court  in  some  manner  and  throu^ 
some  agency  recognized  by  the  law  of  California. 

Id. — Benxficiabt  Ordek — ^Diath  or  Member — ^Attachment  by  Bene- 
nciABT. — ^Upon  the  death  of  the  member  of  a  beneficiary  order,  the 
beneficiary  under  the  certificate  of  membership,  suing  after  the 
death  of  the  member,  is  a  creditor  of  the  order,  and  may  attach  a 
fund  belonging  thereto  in  this  state. 

Xb. — ^Admission  or  Answer.— ^An  answer  which  does  not  controvert  the 
claim  of  the  beneficiary  as  an  attaching  creditor,  but  alleges  that 
the  claims  asserted  by  the  beneficiary,  "and  sued  on  herein,  were 
based  upon,  and  grew  out  of,  membership  certificates  in  said  order, 
and  not  otherwise,"  is  an  admission  of  the  claim  of  the  beneficiary 
as  being  a  creditor  of  the  order. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Bothchild  &  Ach,  J.  M.  Rothchild,  and  Van  Ness  &  Bedman, 
for  Eeceiver,  Appellant. 

The  Indiana  court  had  jurisdiction  to  appoint  the  receiver, 
and  its  action  is  binding  upon  other  courts,  and  cannot  be 
collaterally  assailed.  {Supreme  Sitting  of  0.  7.  H.  v.  Baker, 
134  Ind.  293;  Towle  v.  A.  B.  L.  and  I.  Soc,  60  Fed.  131; 
Leffingwell  v.  Warren,  2  Black,  599;  Illinois  T.  and  8.  Bank 
V.  Pacific  By,  Co.,  115  Cal.  285,  296.)  The  receiver's  title  and 
right  of  possession  relate  to  the  date  of  his  appointment. 
{Fry  V.  Charter  Oak  etc.  Co.,  31  Fed.  197;  Steel  v.  Sturgis, 
9  Abb.  Pr.  442;  Butter  v.  Tullis,  5  Sand.  Ch.  610;  High  on 
Receivers,  sec.  151.)  The  receiver  of  an  insolvent  beneficiary 
order  has  powers  coextensive  with  the  property  of  the  asso- 
ciation; and  the  courts  discountenance  the  attempts  of  local 
attachment  creditors  to  impound  any  portion  of  the  assets. 
{Bundell  v.  Association,  10  Fed.  720;  Davis  v.  Association, 
11  Fed.  781 ;  Taylor  v.  Association,  13  Fed.  993 ;  Bockner  v. 
'AssocuUion,  77  Va.  85 ;  Mabon  v.  Ongley  Electric  Co.,  24  App. 
Div.  41;  48  N.  Y.  Supp.  967.)    A  foreign  receiver  will,  under 
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the  comity  rule,  be  permitted  to  bring  such  suits  as  may  be 
necessary  to  protect  the  property  committed  to  his  charge. 
(Bank  v.  McLeod,  38  Ohio  St.  174;  Hurd  y.  City  of  Elizabeth, 
41  N.  J.  L.  1 ;  Rdfe  v.  Bundle,  103  U.  S.  222 ;  Parsons  v.  Char- 
ter  Oak  etc.  Co,,  31  Fed.  305  j  Weingarter  v.  Charter  Oak  etc. 
Co.,  32  Fed.  314.) 

F.  D.  Brandon,  for  Respondent  Koelzer. 

The  receiver  was  improperly  appointed.  {French  Bank 
Case,  53  Cal.  495,  514,  550 ;  Havemeyer  v.  Superior  Court,  84 
Cal.  327;^  Yore  v.  Superior  Court,  108  Cal.  431;  Fischer  v. 
Superior  Court,  110  Cal.  140 ;  Murray  v.  Superior  Court,  129 
Cal.  628.)  The  law  of  Indiana  was  not  pleaded,  and  judicial 
notice  cannot  be  taken  of  it.  {Murtey  v.  Allen,  71  Vt.  377.*) 
A  receiver  has  no  extraterritorial  jurisdiction.  {Humphreys 
V.  Hopkins,  81  Cal.  551,  554;'  Ward  v.  Pacific  Muttuil  Ins. 
Co.,  135  Cal.  235;  Clark  v.  Chandler,  66  Fed.  567.)  A  bene- 
ficiary of  an  order,  after  the  death  of  the  member,  is  a  creditor 
who  has  the  right  of  attachment.  {Solis  v.  Blank,  199  Pa.  St. 
600 ;  Failey  v.  Fee,  83  Md.  89  ;*  Catlin  v.  WUcox  Silver  Plate 
Co.,  123  Ind.  477  ;'^  Cohen  v.  Order  of  Iron  Hall,  105  Mich. 
283;  Kittredge  v.  Osgood,  161  Mags.  384;  Folger  v.  Columbia 
Ins.  Co.,  99  Mass.  267 ;«  Fawcett  v.  Order  of  Iron  Hall,  64 
Conn.  170;  Rhawn  v.  Pearce,  110  111.  350 ;''  Bodgers  v.  BUey, 
80  Fed.  761;  Mosely  v.  Burrows,  52  Tex.  396;  State  v.  Supe- 
rior  Court,  7  Wash.  210.) 

GRAY,  C. — The  order  of  Chosen  Friends  is  a  fraternal 
beneficiary  order  which  was  organized  under  the  laws  of  the 
state  of  Indiana,  with  its  home  office  at  Indianapolis,  and  con- 
ducting its  operations  in  that  state  and  the  other  stat^  and 
territories  of  the  Union.  The  plaintiff  is  the  sheriff  of  the 
city  and  county  of  San  Francisco.  One  of  the  defendants 
herein,  Koelzer  by  name,  commenced  an  action  against  the 
supreme  council  of  said  order  based  upon  a  certificate  of 
membership  therein,  in  which  she,  the  said  Koelzer,  was  named 
as  beneficiary.     Under  a  writ  of  attachment  issued  in  said 

H8  Am.  St.  Bep.  192.  'IS  Am.  St.  Bep.  336. 

•  76   Am.   St.   Bep.    779.  •  96  Am.  Bee.  747,  and  noto. 

•  15  Am.  St.  Bep.  76.  » 61  Am.  Bep.  691. 
«65  Am.  St.  Bep.  326. 
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action,  the  plaintiff  seised  and  took  into  his  possession  as 
sheriff  $2,519.60  in  money  belcmging  to  the  said  defendant, 
the  supreme  council  of  said  order.  The  defendant  and  ap- 
pellant Clark  is  the  Receiver  appointed  by  the  superior  court 
of  Marion  County,  Indiana,  in  insolvency  proceedings  brought 
by  the  attorney-general  of  that  state  against  said  supreme 
council. 

This  action  was  brought  by  plaintiff  to  c(Mnpel  the  defend- 
ants to  interplead  and  have  their  adverse  claims  to  this  money 
determined  by  the  court.  The  sheriff  paid  the  money. into 
court  The  defendants  Clark  and  Koelzer  filed  their  answers 
and  claims  to  the  fund  respectively.  The  defendant  Koelzer 
demurred  to  the  amended  claim  of  Clark,  and,  the  demurrer 
being  sustained,  Clark  failed  to  further  amend.  The  other 
defendants  defaulted. 

The  court  found  and  adjudged  as  follows:  ''That  all  the 
allegations  of  said  claim  of  defendant,  Matilda  Koelzer, 
herein  are  true ;  that  the  moneys  paid  into  court  in  this  action 
as  aforesaid  were  attached  by  plaintiff  herein  under  and  by 
virtue  of  a  writ  issued  in  an  action  brought  in  this  court  by 
said  defendant  Koelzer,  and  that  at  the  time  of  said  attach- 
ment there  was  no  lien  or  other  attachment  upon  or  against 
said  mon^rs  or  any  part  thereof ;  that  thereafter  said  defend- 
ant Koelzer  in  her  said  action  recovered  judgment  in  this 
court  for  a  sum  greatly  in  excess  of  the  amount  paid  into 
court  as  aforesaid ;  that  she  is  entitled  to  said  moneys  and  to 
Tiave  the  whole  amount  thereof  paid  over  to  her  in  part  satis- 
faction of  said  judgment  obtained  by  her  as  aforesaid;  and 
that  the  defendants  herein,  other  than  said  defendant  Koelzer, 
have  not  nor  has  any  or  either  of  them  any  lien,  claim,  right, 
title  or  interest  of  any  kind  in  or  to  said  moneys  or  any  part 
thereof;  it  is  therefore  ordered,  adjudged,  and  decreed  by  this 
court  that  said  defendant,  Matilda  Koelzer,  is  entitled  to  the 
moneys  heretofore  paid  into  court  in  this  action,"  etc. 

The  defendant  Clark  appeals  from  the  judgment. 

We  think  the  judgment  is  correct  and  that  the  demurrer  to 
Clark's  amended  claim  was  properly  sustained;  and  it  will 
be  necessary  to  notice  only  one  of  the  grounds  discussed  upon 
this  appeal  and  urged  in  support  of  the  demurrer. 

It  must  be  treated  as  the  settled  law  of  this  state  that  as 
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between  the  receiver  of  an  insolvent  foreign  corporation,  ap- 
pointed under  the  laws  of  another  state  not  in  force  here,  and 
a  domestic  attaching  creditor,  both  claiming  a  fund  situated 
in  this  statCj  the  fund  will  be  decreed  to  the  domestic  creditor, 
without  stopping  to  inquire  into  the  legality  of  the  appoint- 
ment of  the  receiver  or  as  to  his  rights  under  the  laws  of  his 
state.  Under  the  laws  of  our  own  state  the  domestic  creditor 
had  the  right  to  attach  the  property,  and  no  rule  of  state 
comity  or  of  law  requires  us  to  set  aside  this  right  in  defer- 
ence to  a  foreign  receiver  claiming  under  the  laws  of  another 
state.  {Ward  v.  Pacifc  Mutual  etc.  Ins.  Co.,  135  Cal.  235; 
Humphreys  v.  Hopkins,  81  Cal.  551  -^  Cailin  v.  Wilcox  Silver 
Plate  Co.,  123  Ind.  477.*) 

It  is  claimed  that  all  the  California  creditors  of  the  defend- 
ant order,  except  the  particular  one  whose  attachment  was 
levied,  are  benefited  by  a  recovery  by  the  receiver,  and  that 
hence  in  this  case  the  reason  for  the  rule  refusing  to  recognize 
the  claims  of  foreign  receivers  is  wanting.  But  we  take  it 
that  if  that  question  were  submitted  to  the  other  California 
creditors  of  the  order  there  might  be  some  dispute  between 
them  and  the  Indiana  receiver  in  relation  to  it  Besides,  it 
will  be  time  enough  to  consider  the  interest  of  the  other  Cali- 
fornia creditors  when  they  are  brought  before  the  court  in 
some  manner  and  through  some  agency  recognized  by  the  law 
of  California.  They  are  not  parties  to  this  action,  and 
cannot  be  represented  by  a  receiver  appointed  under  the 
law  of  another  state  presumably  without  their  knowledge 
or  consent. 

The  beneficiary  suing  after  the  death  of  the  member  of  the 
order  was  a  creditor.  (Solis  v.  Blank,  199  Pa.  St.  600.)  Not 
only  was  she  a  creditor  when  the  suit  was  commenced,  but 
pending  the  final  hearing  she  became  a  judgment  creditor,  as 
the  judgment  appealed  from  discloses. 

The  claim  or  answer  of  Clark  to  which  the  demurrer  was 
sustained  in  no  way  controverts  the  allegations  of  the  com- 
plaint showing  that  the  defendant  was  an  attaching  creditor, 
but  alleges  *'that  the  claims  asserted  in  said  action  by  said 
Koelzer  and  sued  on  herein  were  based  upon  and  grew  out 
of  membership  certificates  in  said  order,  and  not  otherwise. '*' 

U5  Am.  St.  Rep.  76.  "18  Am.  St.  Bep.  83a. 
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This  amounts  to  an  admission  of  Eoelzer's  claim  to  being  a 
creditor. 

The  demurrer  was  properly  sustained,  and  the  judgment 
is  correct. 

We  advise  that  the  judgment  be  afiSrmed. 

HayneSy  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.        Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  2677.    Department  Two.— January  27,  1904.] 

SOPHIA    J.    GniFTTJiAN,    Eespondent,    v.    PHCBBE    J. 
SHATTTJCK  et  al.,  Appellants. 

PaivATB  Way— Cul-di-Sao— Highway— QtJisTiON  of  Fact— Suppokt 
or  FiMDiKOS. — ^A  cut-de-sao  laid  out  by  the  owner  of  a  fif tj-vara 
lot  as  a  private  way  is  not  a  thoroughfare,  and  Yerj  clear  and 
satisfactory  eyidenee  is  required  to  prove  it  a  public  highway. 
'Whethw  it  is  a  highway  is  mainly  a  question  of  fact,  it  being  a 
strong  observation  to  a  jury  that  the  way  leads  nowhere.  Findings 
that  it  is  a  private  way,  and  not  a  public  highway,  wiU  not  be 
disturbed  upon  appeal,  where  the  evidence  is  not  very  clearly  to  the 
contrary,  but  fully  sustains  the  findings. 

tD4 — Judgment  is  Formkb  Action — ^Admissibility— O^oint  Objection. 
^^A  judgment  rendered  in  a  former  action  against  one  of  the 
defendants,  adjudging  that  the  cul-de-sao  was  a  private  way,  and 
not  a  public  way,  was  admissible  as  an  adjudication  against  such 
defendant,  and  was  also  proper  evidence  against  the  other  de- 
fendants, as  tending  to  show  that  plaintiff  had  not  consented  to 
the  use  of  it  as  a  public  highway. 

lb. — Support  op  Injunction — ^Prbskrvation  op  Fence  at  Inner  End 
op  Cui*-de-Sao — Ownership  op  Passageway. — ^Where  plaintiff's 
lots,  which  were  part  of  the  fif ty-vara  lot  out  of  which  the  ctU-de-sao 
was  formed,  were  situated  at  its  inner  end,  and  plaintiff  had  erected 
a  fence  across  the  inner  end  thereof,  and  brought  suit  to  restrain  a 
defendant  who  only  owned  part  of  another  fif  ty-vara  lot  extending 
from  another  street  laterally  across  the  lower  end  of  the  cul-de-sac, 
and  her  husband,  and  the  superintendent  of  streets,  from  destroying 
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the  fence,  and  to  have  it  adjudged  that  the  eiU-desae  was  a  private 
way,  and  not  sl  public  highway, — ^nnder  the  complaint  and  findings 
in  favor  of  the  plaintiff,  plaintiff  was  entitled  to  the  injunction 
prayed  for,  and  it  was  immaterial  whether  or  not  plaintiff  owned 
the  fee  to  the  center  of  the  passageway. 

Id. — Invalid  Obdinancx  or  Supebvisobs — ^Absenoe  or  Ck)MPENSATioK. 
^-If  the  findings  be  true  that  the  way  was  only  a  private  way,  an 
ordinance  of  the  supervisors  declaring  it  to  be  a  public  highway, 
without  condemnation  proceedings  or  compensation  to  the  owners  of 
the  private  way,  was  of  no  legal  consequence. 

Id. — Thbeat  to  Destboy  Fence. — ^Where  the  defendant  owning  land 
on  the  other  side  of  the  fence  contested  the  main  issue,  and  the 
superintendent  of  streets  admitted  his  purpose  to  destroy  the  fence, 
it  is  immaterial  whether  it  was  or  was  not  proved  that  such  owner 
had  expressly  threatened  to  destroy  the  fence. 

Id. — Conveyances  by  Obioinal  Owneb — ^Dedication  not  Shown — ^Pbo- 
visiON  roB  Extinction  or  Way. — Conveyances  of  lots  adjoining 
the  cul-de-s€ic  by  the  original  owner,  which  ezpreusly  provided  for 
an  extinction  of  the  cut-de-sao,  by  agreement  in  writing  of  the  owners 
of  the  adjoining  allotments,  show  no  conclusive  intention  to  dedi- 
cate a  public  highway,  but  show  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Franklin  K.  Lane,  City  Attorney,  and  W.  I.  Brobeck,  As- 
sistant, for  Board  of  Public  Works,  Appellant 

George  E.  Lawrence,  for  Phoebe  J.  Shattuck  and  D.  D. 
Shattuck,  her  husband,  Appellants. 

The  deeds  of  Miles  show  a  dedication  of  the  public  street, 
by  which  the  lots  were  bounded.  (Breed  v.  Cunningham,  2 
Cal.  368;  Kittle  v.  Pfeiffer,  22  Cal.  490;  Stone  v.  Brooks,  35 
Cal.  489;  Archer  v.  Salinas  City,  93  Cal.  43,  49;  Elliott  on 
Roads  and  Streets,  pp.  126,  127,  128;  5  Am.  &  Eng.  Ency.  of 
Law,  p.  405.)  A  ctU-de-sac  may  be  a  highway.  (Elliott  on 
Roads  and  Streets,  2d  ed.,  sec.  2 ;  Stone  v.  Brooks,  35  Cal.  497, 
498 ;  Smith  v.  San  Luis  Obispo,  95  pal.  467 ;  Bateman  v.  Black, 
14  Eng.  Law  &  Eq.  69;  Bigby  Charity  v.  Merryweather,  11 
East,  375,  n.;  South  v.  East  London  etc.  Co,,  L.  R.  16  Eq. 
180;  Vernon  v.  Vestry  of  St.  James,  L.  R.  16  Ch.  Div.  446; 
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People  V.  Kingman,  34  N.  Y.  559;  Barilett  v.  City  of  Bangor, 
€7  Me.  460  J  Sheaf  e  v.  Peopte,  87  IlL  189;^  Adams  v.  Earring- 
ion,  114  Ind.  66,  72;  Moore  v.  -dnflfe,  125  IncL  562,  564.)  The 
board  of  supervisors  had  the  right  to  accept  the  dedication 
and  make  the  street  a  public  highway  for  all  purposes.  {Stone 
V.  Brooks,  35  CaL  494,  496,  497^1;  City  of  Eureka  ^/Arm- 
strong, 83  Cal.  624;  Mills  v.  City  of  Los  Angeles,  90  CaL  531; 
Archer  v.  Salinas  City,  93  CaL  43.) 

Percy  V.  Long,  City  Attorney,  and  John  T.  Nourse,  also 
for  Board  of  Public  Works,  Appellant 

Alexander  G.  Eells,  for  Respondent. 

There  was  no  evidence  of  dedication.  Dedication  is  never 
to  be  presumed  without  unequivocal  evidence  of  intention  on 
the  part  of  the  owner.  {Quinn  v.  Anderson,  70  CaL  454; 
Demartini  v.  San  Francisco,  107  Cal.  407 ;  Hope  v.  Barnett, 
78  Cal.  14;  Niles  v.  City  of  Los  Angeles,  125  Cal.  572.)  Evi- 
dence  of  dedication  of  a  cul-de-sac  as  a  highway  must  be 
clearer  and  more  satisfactory  than  in  case  of  an  open  street. 
(Angell  on  Highways,  1880  ed.,  p.  154.)  A  supposed  accept- 
ance of  an  offer  made  by  Miles  in  1849,  made  fifty  years  after 
in  1899,  comes  too  late  to  be  of  any  avail.  {City  of  Anaheim 
V.  Langenberger,  134  Cal.  610 ;  NUes  v.  City  of  Los  Angeles, 
125  Cal.  572.) 

McPAELAND,  J. — This  is  an  action  to  restrain  the  de- 
fendants from  destn^ring  a  certain  fence  of  plaintiff,  and  to 
have  it  adjudged  that  a  certain  strip  of  land  is  a  private  way, 
and  not  a  public  highway.  Judgment  went  for  plaintiff  in  the 
court  below,  and  defendants  appeal  from  the  judgment  and 
from  an  order  denying  their  motion  for  a  new  trial.  The 
defendant  mainly  interested  in  the  litigation  is  Mrs.  Phoebe  J. 
Shattuck,  who  is  the  owner  of  a  certain  lot  of  land.  Her  hus- 
band, D.  D.  Shattuck,  was  made  a  defendant,  and  joined  with 
her  in  her  answer  and  defense.  The  only  other  defendant 
named  in  the  complaint  is  Martin  F.  Fragley,  as  superintend- 
ent of  streets  of  the  city  and  county  of  San  Francisco;  and 
afterwards  his  successor,  the  board  of  public  works  of  said 
city  and  county,  was  substituted  for  him  as  defendant. 

^29  Am.  Bep.  49,  and  note. 
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Pifty-vara  lot  No.  124,  or  at  least  what  was  such  lot,  is 
situated  on  the  northeast  comer  of  California  and  Powell 
streets,  in  the  city  of  San  Francisco.  This  vara  lot  was  owned 
in  1849  by  one  William  Miles.  He  divided  it  into  two  equal 
parts  by  an  open  strip  of  land  twenty-five  and  one  half  feet 
wide,  commencing  at  California  Street  and  running  north- 
erly to  the  rear  of  the  lot — one  hundred  and  thirty-seven  and 
one  half  feet — ^where  it  stopped.  It  did  not  connect  with  any 
street  or  way  other  than  California  Street,  and  was  a  ctd-de- 
sac.  It  was  called  Miles  Court,  or  Miles  Street.  The  question 
in  the  case  is  whether  this  short  one-ended  strip  is  a  public 
highway  or  a  mere  private  way.  The  court  below  found  that 
it  was  a  private  way  and  not  a  public  highway,  and  it  is  con- 
tended that  this  finding  should  be  here  overturned.  We  think 
that  the  finding  is  right,  and  that  there  is  no  ground  for  dis- 
turbing it. 

In  1849  Miles  divided  each  of  the  two  halves  of  the  vara 
lot  into  six  equal  smaller  allotments  or  lots,  making  twelve  in 
all,  which  were  numbered  consecutively  from  1  to  12.  During 
the  years  from  1849  to  1851  he  conveyed  all  of  these  smaller 
lots  to  various  persons,  and  all  of  the  conveyances,  except 
three,  contained  a  diagram,  or  plan,  showing  the  vara  lot  as 
subdivided,  and  also  this  memorandum:  "The  owners  of  the 
allotments  on  above  plan  of  lot  No.  124  may  close  the  alley  on 
said  above  plan  and  divide  the  land  it  contains  equally  among 
aU  of  the  said  allotments,  that  is,  into  twelve  equal  shares,  by 
general  agreement  in  writing,  at  any  time,  said  agreement  to 
be  recorded."  Plaintiflf  is,  and  for  many  years  has  been,  the 
owner  of  lots  11  and  12,  which  adjoin  ea^h  other,  and  are  on 
the  east  side  of  the  passageway — lot  12  extending  to  the  north 
line  of  the  vara  lot.  She  holds  through  mesne  conveyance 
from  Mary  Ann  Tay,  to  whom  Miles  conveyed  the  two  lots  in 
1851.  The  deed  from  Miles  to  Tay  was  one  of  the  three  con- 
veyances which  did  not  contain  the  memorandum  above  re- 
ferred to;  but  it  contained  this  language:  ''Together  with  all 
and  singular  the  tenements,  improvements,  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining,"  and  re- 
ferred to  said  diagram.  The  deeds  under  which  respondent 
claims  title  describe  her  lots  as  bounded  by  the  easterly  side 
of  Miles  Street.    Immediately  north  of  vara  lot  124  is  another 
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vara  lot,  123,  which  fronts  on  Powell  Street,  and  is  not  in  any 
way  connected  with  California  Street;  and  the  appellant 
Phoebe  Shattuek  owns  that  part  of  said  vara  lot  123  which  ia 
next  to  and  adjoining  vara  lot  124  on  the  north,  and  includes 
the  land  lying  north  of  the  said  passageway. 

The  court  found  all  the  averments  of  the  complaint  to  be 
true  except  one,  which  is  immaterial,  and  that  all  the  aver- 
ments of  the  answers  which  are  material  here  are  untrue. 

It  is  alleged  in  the  complaint,  and  found  by  the  court, 
among  other  things,  ''that  said  Miles  Court  is  not  a  publio 
street,  but  is  a  private  way  laid  out  by  a  former  owner  of 
said  fifty  vara  lot  No.  124,  through  which  it  passes  as  afore- 
said, as  a  private  way  for  the  sole  use  of  the  smaller  lots  into 
which  said  fifty-vara  lot  No.  124  was  subdivided  by  said 
former  owner;  that  the  same  was  never  in  any  manner  dedi- 
cated to  the  public,  nor  for  the  use  of  the  public;  that  the 
same  has  continuously  since  it  was  so  laid  out,  remained  in 
the  sole  charge  of,  and  under  the  sole  control  and  care  of  the 
owners  of  said  subdivisions  of  said  fifty-vara  lot  No.  124; 
that  no  person  or  persons  has  or  have  ever  used  the  same, 
except  by  the  license  and  permission  and  for  the  convenience 
of  said  owners  of  said  subdivisions,"  and  ^^that  for  many 
years  prior  to  the  tenth  day  of  June,  1896,  the  plaintiff  main- 
tained a  fence  across  the  said  northerly  end  of  said  Miles 
Court,  along  the  said  line  between  said  fifty-vara  lots  Nos. 
123  and  124.'*  It  is  further  averred  and  found  that  a  few 
weeks  prior  to  said  June  10,  1896,  the  defendant  Phoebe  tore 
down  said  fence,  and  that  plaintiff  immediately  began  to 
restore  it,  and  had  nearly  completed  the  same,  when  said 
Phoebe  commenced  an  action  against  the  present  plaintiff  to 
enjoin  the  latter  from  constructing  or  maintaining  said  fence, 
and  to  obtain  a  judgment  declaring  Miles  Court  to  be  a  pub- 
lic street,  etc.  The  action  was  subsequently  tried,  and  judg- 
ment therein  was  rendered  against  said  Phoebe,  plaintiff 
therein,  adjudging  that  Miles  Court  was  a  private  way  and 
not  a  public  way.  That  was  the  case  of  Shattuek  v,  Gilfillan, 
hereinafter  referred  to.  Thereafter,  upon  certain  promises 
made  by  said  Phoebe,  the  present  plaintiff,  Mrs.  Gilfillan  re- 
moved the  fence;  but  afterwards  said  Phoebe  repudiated  her 
promiseSi  and,  upon  application  to  the  board  of  supervisors 


Digitized  by  LjOOQIC 


32  GUiFUiLAN  v.  Shattuck.  [142  CaL 

of  the  city  and  county,  juid  without  the  knowledge  of  plaintiff, 
procured  said*  board  to  pass,  and  on  May  26,  1899,  the  board 
did  pass,  an  ordinance  declaring  said  strip  of  land  to  be  a 
public  street,  to  be  known  as  Miles  Street.  After  learning  of 
this  ordinance  plaintiff  immediately  reconstructed  her  fence — 
being  the  fence  involved  in  this  action. 

The  important  finding  is,  that  Miles  Court  is  a  private  way 
and  not  a  public  highway;  and  we  do  not  see  how  it  can  be 
successfully  attacked,  either  for  want  of  evidence  or  because 
it  is  ** against  law." 

A  cuJrde-sac,  such  as  the  one  here  in  question,  is  not  a  thor- 
oughfare,— ^which  is  *'a  passage  through,"  **a  passage  from 
one  street  or  opening  to  another."  (Webster's  Dictionary; 
Woody er  v.  Hadden,  5  Taunt  125,  and  Bateman  v.  Bluck,  14 
Eng.  Law  &  Eq.  69.)  Whether  such  a  cvl-^i^sac  can  be  a 
public  highway  has  been  a  mooted  question.  (See  the  two 
English  cases  above  cited  and  the  notes  to  Sheaf e  v.  People, 
29  Am.  Law  Bep.,  at  page  51.)  There  are  not  many  decisions 
on  the  subject.  However,  it  may  perhaps  be  correctly  said 
that  it  is  not  a  legal  impossibility  for  a  cul^-sac,  though  not 
a  thoroughfare,  to  be  a  public  highway;  but  in  such  case  a 
verdict  or  finding  that  such  a  choked-up  and  abortive  pas- 
sageway is  a  public  highway  should  be  supported  by  very 
clear  and  satisfactory  evidence ;  and  certainly  a  verdict  that  it 
is  not  a  public  highway  should  not  be  disturbed  on  appeal, 
unless  the  evidence  is  almost  overwhelmingly  the  other  way. 
And  the  question  is  mainly  one  for  the  jury;  as  was  said  in 
Bateman  v.  Bluck,  14  Eng.  Law  &  Eq.  69 :  **It  is  for  the  jury 
to  consider  whether,  on  the  whole  of  the  facts  proved,  they 
will  presume  a  dedication  to  the  public";  and  that  ''it  is 
always  a  strong  observation  to  a  jury  that  the  way  leads 
nowhere."  In  the  case  at  bar  there  was  testimony  that  from 
at  least  as  early  as  1854  ''no  one  has  used  that  street  except  by 
the  license  and  permission  of  the  owners  of  subdivisions  in 
that  fifty-vara  lot,  and  the  only  persons  who  used  it  were 
tradesmen  making  deliveries  and  visitors  to  persons  living  on 
that  fifty-vara";  that  fences  were  almost  continuously  kept 
on  and  across  the  northern  part  of  said  strip;  that  these 
fences  were  for  long  periods  constructed  so  as  to  completely 
inclose  parts  of  it  which  were  used  as  a  yard,  playground, 
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and  garden;  and  that  tliis  condition  continued  until  1890. 
What  occurred  afterwards  is  above  related.  We  think,  there- 
fore, that  the  evidence  fully  sustains  the  findings. 

It  is  contended  that  there  should  be  a  reversal  because  the 
court  erroneously  admitted  the  judgment-roll  in  the  case  of 
Shattuck  V.  Oilfillan,  above  noticed ;  but  we  do  not  think  so. 
The  objection  was  made  by  all  tiie  defendants  jointly,  and  the 
judgment  was  certainly  admissible  as  against  the  defendaat 
Mrs.  Shattuck;  and  it  is  not  to  be  supposed  that  the  court 
considered  it  as  a  direct  adjudication  of  the  main  issue  as 
against  Pragley,  who  was  not  a  party  to  that  suit.  But  we 
think  that  it  was  proper  evidence  against  all  the  defendants 
to  the  point  that  plaintiff  had  never  consented  to  the  use  of 
the  said  strip  of  land  as  a  public  highway. 

Some  other  points  were  made  by  appellant  which  will  be 
briefly  noticed.  Under  the  complaint  and  findings  plaintiff 
was  entitled  to  the  injunction  prayed  for.  Whether  or  not 
she  owned  the  fee  to  the  center  of  the  passageway  is  imma- 
terial. She  had  valuable  easements  in  the  strip — leaving  out 
of  view  her  contingent  right,  with  the  consent  of  the  other 
owners,  to  have  absolute  ownership  of  her  proportionate  part 
of  it.  If  the  facts  found  were  true,  the  ordinance  of  the 
board  of  supervisors  declaring  the  strip  in  question  to  be  a 
public  highway,  without  condemnation  proceedings  or  com- 
pensation, was  of  no  legal  consequence.  Whether  or  not  it 
was  proven  that  Mrs.  Shattuck  had  expressly  threatened  to 
destroy  the  fence  is  immaterial ;  she  contested  the  main  issue 
in  the  case,  averred  that  the  strip  in  question  was  a  public 
highway,  and  denied  that  it  was  a  private  way,  and  compelled 
the  litigation  and  adjudication  of  the  question.  Fragley  ad- 
mitted that  he  intended  to  tear  down  the  fence,  and  if  he 
had  done  so  the  object  of  the  other  defendants  would  have 
been  accomplished.  The  fact  that  in  the  conveyance  made  by 
Miles  there  were  references,  for  description,  to  the  strip  of 
land  here  involved  was  not  by  any  means  a  conclusive  act  of 
dedication  of  it  as  a  public  highway.  The  memorandum  in 
the  deeds  showed  quite  the  contrary,  and  the  fact  that  it  does 
not  happen  to  be  in  the  deed  to  Mrs.  Tay  makes  no  difference 
as  to  his  intention  to  dedicate  a  public  highway;  it  would  in 
fact  be  absurd  to  suppose  that  he  intended  that  all  of  his 
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grantors,  except  three,  might  close  up  the  alley  and  divide  it 
between  them,  but  that  it  should  still  be  a  public  highway  as 
to  the  three — a  physical  impossibility.  There  are  no  other 
points  which  we  deem  it  necessary  to  especially  notice.  The 
short  strip  in  question,  considered  as  a  private  way  for  the 
convenience  of  the  few  owners  along  it,  naturally  subserves 
its  purpose ;  an  attempt  to  consider  it  as  a  public  highway  can 
end  only  in  declaring  it  a  miscarriage. 
The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1380.    Department  One. — January  28,  1904.] 

C.  J.  CREIGHTON,  Appellant,  v.  A.  GEEGOEY,  Respond- 
ent. 

Accord  and  Satisfaction — Extinction  or  Obuoation  of  Conteaot. — 
An  accord  is  an  agreement  to  accept  in  extinction  of  an  obligation 
something  different  from  or  less  than  that  to  which  the  person 
agreeing  to  accept  is  entitled,  and  an  acceptance  hj  the  creditor  of 
the  consideration  of  an  accord  constitutes  satisfaction.  In  an  action 
upon  a  contract,  where  the  admitted  findings  show  beyond  question 
that  there  was  a  dispute  between  the  parties  as  to  what  was  due 
under  the  contract,  and  that  plaintiff  accepted  of  something  differ- 
ent from  or  less  than  that  to  which  the  person  agreeing  to  accept 
was  entitled,  the  acceptance  extinguished  the  obligation,  and  ^ere 
was  an  accord  and  satisfaction. 

Id.— Intention  of  Pabtiss— Legal  Effect  of  Conduct— Acceptance  of 
Check  Given  as  Payment — ^Estoppel  of  Plaintiff. — The  inten- 
tion of  the  parties  must  be  determined  from  all  the  circumstances 
attending  the  transaction,  and  the  legal  effect  of  the  conduct  of 
the  parties  is  for  the  court  to  pronounce.  Where  the  defendant 
gave  a  check  in  full  payment  of  a  disputed  account,  and  it 
was  signed  at  plaintiff's  request,  and  accepted  and  cashed  by  plain- 
tiff, plaintiff  must  be  held  to  have  known  that  the  defendant 
signed  the  check  on  the  supposition  that  it  closed  the  transaction, 
and  ended  their  dealings  under  the  contract;  the  plaintiff  is  estopped 
to  deny  the  effect  of  his  deliberate  act  in  obtaining  and  cashing  the 
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cheeky  under  the  eireiimstanees  disclosed;  and  he  cannot  be  heard 
to  a&j  that  he  regarded  the  payment  as  having  been  made  only  on 
account. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  triaL 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion. 

Eugene  C.  Campbell,  for  Appellant 

There  waiB  no  accord  and  satisfaction.  The  receiving  of  a 
less  sum  of  money  than  is  due  upon  a  liquidated  demand  given 
as  payment  in  full  does  not  satisfy  the  whole  demand,  where 
there  is  no  new  consideration.  (Deland  v.  Hiett,  27  Cal.  613  ;* 
Peachy  v.  Witter,  131  CaL  316 ;  Richmond  By.  Co.  v.  Walker, 
92  Ga.  488;  Fuller  v.  Kemp,  138  N.  Y.  237;  Massory  v.  Tom- 
Ixnson,  148  N.  T.  326;*  Baird  v.  United  States,  96  U.  S.  430; 
Martin  v.  Franiz,  127  Pa.  St.  389 ;»  Leison  v.  Anderson,  99 
Mich.  247;*  Hewitt  v.  Flint  By.  Co.,  67  Mich.  61;  Bright  v. 
Coffma/n,  15  Ind.  371  ;•  Bragg  v.  Danielson,  141  Mass.  195.) 
The  acceptance  of  a  check  given  as  payment  in  full  of  a 
larger  demand  does  not  discharge  the  entire  debt  {Meyer 
V.  Oreen,  21  Ind.  App.  138.«) 

Hight  &  Swing,  and  J.  P.  Hight,  for  Respondent 

The  written  contract  was  altered  by  an  executed  oral  agree- 
ment. (Civ.  Code,  sec.  1698.)  The  actual  ionc  fide  dispute 
between  the  parties  was  a  suflScient  consideration  for  the  ac- 
cord and  satisfaction,  and  an  acceptance  of  a  conditional 
tender  of  payment  in  full  in  such  case  is  a  satisfaction.  ((7. 
M.  and  St.  P.  By.  Co.  v.  Clark,  178  U.  S.  353 ;  Fuller  v.  Kemp, 
138  N.  Y.  231;  Massory  v.  Tomlinson,  148  N.  Y.  326;*  Os- 
irander  v.  Scott,  161  HI.  339 ;  Tanner  v.  Merrill,  108  Mich.  58 ; 
Button  V.  Stoddart,  83  Ind.  539 ;  Washington  Nat.  Gas  Co.  v. 
Johnson,  123  Pa.  St.  576;^  American  Manganese  Co.  v.  Vir- 
ginia Manganese  Co.,  91  Va.  272 ;  Donohue  v.  Woodbury,  6 

»87  Am.  Dec  102.  •77  Am.  Dec  96. 

«  51  Am.  St.  Eep.  695.  •  69  Am.  St.  Eep.  344,  and  note. 

•  14  Am.  St.  Eep.  859.  » 10  Am.  St.  E^.  553. 

*41  Am.  St.  Eep.  597. 
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Cush.  148;*  TuUle  v.  Tuttle,  12  Met.  554;*  Hills  v.  Sommers, 
53  Hun,  392;  Perkins  v.  Headley,  49  Mo.  App.  556;  Bull  v. 
Bull,  43  Conn.  455.) 

CHIPMAN,  C. — Plaintiff  sues  upon  a  written  contract 
reading  as  follows: — 

"Redlands,  Cal.,  December  1,  1900. 

"This  is  to  certify  that  A.  Gregory  has  bought  and  Dr.  C. 
J.  Creighton  has  sold  his  entire  crop  of  navel  oranges,  now 
growing  on  his  nineteen-acre  place  on  Brookside  Avenue  at 
$1.92  per  hundred  pounds,  delivered  at  the  packing  house  of 
A.  Gregory  at  Kedlands.  All  fruit  to  be  accepted  and  paid 
for,  but  it  is  agreed  that  C.  J.  Creighton  will  use  due  diligence 
in  picking  not  to  put  in  any  split  oranges  that  are  not  mer- 
chantable. Five  hundred  dollars  ($500)  paid  down  on  con- 
tract, balance  paid  cash  on  delivery  of  fruit.  All  fruit  to  be 
accepted  before  March  15th,  1901. 

*'A.  Gbegort,  Buyer. 

''C.  J.  Cbeighton,  M.  D.,  Seller.*' 

In  his  complaint  for  a  first  cause  of  action,  plaintiff  alleges 
delivery  under  the  contract  of  part  of  the  fruit  between 
December  2  and  December  6,  1900,  and  the  balance  between 
March  15,  1901,  and  April  4,  1901,  except  certain  fruit  re- 
ferred to  in  a  second  cause  of  action.  He  alleges  that  there 
remains  unpaid  $690.26. 

In  the  second  cause  of  action  it  is  averred  that  by  the  terms 
of  said  written  contract  the  defendant  waa  liable  for  certain 
other  oranges  which  became  overripe  and  decayed  because 
plaintiff  was  not  permitted  to  deliver  the  fruit,  to  plaintiff's 
damage  of  $330.25.  Defendant  answered,  admitting  the  exe- 
cution of  the  alleged  written  contract;  alleged  that  by  its 
terms  defendant  was  bound  to  receive  only  merchantable 
oranges ;  that  on  January  1,  1901,  a  severe  frost  greatly  dam- 
aged the  fruit  then  on  plaintiff's  trees  and  rendered  them 
unsound  and  not  merchantable,  and  therefore  not  within  the 
contract;  that  thereupon,  for  the  purpose  of  adjusting  the 
loss  by  frost,  an  oral  contract  was  entered  into  by  the  parties 
altering  the  written  contract  so  that  plaintiff  should  deliver, 
within  a  reasonable  time,  all  of  the  fruit  except  split  oranges, 

»52  Am.  Dec.  777.  »46  Am.  Dec.  701. 
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and  except  such  fruit  as  had  become  or  should  become  by 
reason  of  said  frost  so  split  that  it  could  not  be  delivered,  and 
that  defendant  would  accept  the  fruit  so  delivered  and  pay  for 
the  same  as  follows,  to  wit :  $1.92  for  each  one  hundred  pounds 
of  the  first  fifteen  hundred  boxes  of  said  oranges  delivered,  and 
$1.42  for  all  of  said  oranges  except  the  first  fifteen  hundred 
boxes  delivered  as  aforesaid;  that  plaintiff  paid  in  full  for  all 
the  said  oranges,  and  in  full  execution  of  said  oral  contract. 
Facts  as  to  the  final  payment  are  set  forth  which,  it  is  alleged, 
constituted  accord  and  satisfaction  of  plaintiff's  claim.  The 
answer  to  plaintiff's  second  cause  of  action  is,  that  the  fruit 
therein  referred  to  was  damaged  and  unsound  by  reason  of 
the  frost  visitation  already  referred  to,  and  could  not  be 
delivered  for  that  reason  and  for  like  reason  could  not  have 
been  accepted  if  tendered. 

Finding  I  is,  that  the  written  contract  was  entered  into 
between  the  parties,  and  finding  II  is,  that  pursuant  to  the 
contract  plaintiff  delivered,  and  defendant  accepted,  between 
December  2,  1900,  and  December  6,  1900,  18,230  pounds  of 
oranges,  and  that  no  more  were  delivered  until  March  15, 
1901.    These  findings  are  not  challenged. 

Finding  No.  Ill  is,  that  about  January  1,  1901,  a  severe 
frost  visited  plaintiff's  orchard,  and  defendant  at  all  times 
thereafter  contended  that  much  of  the  orange  crop  was  so 
badly  frozen  as  to  be  unmerchantable,  and  that  as  the  dam- 
aged oranges  could  not  with  certainty  be  sorted  from  the  good 
ones,  defendant  could  not  be  compelled  to  receive  any  of  them, 
and  in  any  event  was  not  obliged  to  accept  oranges  that  had 
been  rendered  worthless  by  frost,  and  that  his  contention  was 
based  on  legal  advice  given  defendant.  The  court  also  found 
that  during  the  latter  part  of  February,  1901,  defendant  noti- 
:fied  plaintiff,  and  the  latter  admitted,  that  some  of  the  oranges 
were  frozen,  and  therefore  worthless ;  that  on  March  5,  1901, 
defendant  stated  to  plaintiff  that  defendant  was  not  obliged 
to  take  any  of  said  frozen  fruit,  but  was  willing  to  take  the 
first  one  thousand  boxes  at  the  contract  price  if  plaintiff  would 
consent  to  take  $1.42  per  hundred  pounds  for  the  remainder 
of  the  crop.  That  plaintiff  declined  this  offer,  but  stated  that 
if  defendant  would  pay  him  the  contract  price  for  fifteen 
hundred  boxes,  and  would  pay  him  at  the  rate  of  $1.42  per 
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hundred  pounds  for  the  remainder,  he  would  consent  thereto ; 
that  defendant  accepted  this  proposition,  and  so  notified  plain- 
tiff on  March  17,  1901,  and  that  thereafter  plaintiff  delivered 
the  remainder  of  the  orange  crop  at  defendant's  packing- 
house in  Redlands.  The  foregoing  facts  found  in  finding  III 
are  challenged  as  not  supported  by  the  evidence. 

It  is  found,  and  the  facts  are  not  disputed,  that  after  March 
17,  1901,  plaintiff  delivered  the  remainder  of  the  crop  at 
defendant's  warehouse  in  Redlands,  and  completed  the  de- 
livery about  April  4,  1901 ;  that  he  delivered  203,187  pounds 
in  all,  and  defendant  paid  at  different  times  to  plaintiff  prior 
to  April  20,  1901,  the  sum  of  twenty-four  hundred  dollars. 

Finding  VI  is,  that  on  April  20,  1901,  plaintiff  came  to  de- 
fendant to  make  a  final  settlement,  and  plaintiff  then  insisted 
on  payment  at  $1.92  per  hundred  pounds  for  all  the  oranges; 
that  the  interview  was  "stormy,"  in  which  defendant  accused 
plaintiff  of  bad  faith,  and  that  defendant  reminded  plaintiff 
of  his  offer  as  found  in  finding  III,  and  of  defendant's  accept- 
ance, and  that  he  "had  received  all  fruit  which  he  had  re- 
ceived after  such  acceptance  on  that  understanding.  Plaintiff 
then  and  there  admitted  the  offer  and  acceptance,  but  stated 
that  he  made  the  offer  for  the  sole  purpose  of  getting  defend- 
ant to  receive  the  oranges.  Defendant  then  and  there  told 
plaintiff  that  he  would  only  settle  in  accordance  with  the 
modified  agreement,  $1.92  per  hundred  pounds  for  the  first 
fifteen  hundred  boxes  of  oranges,  and  $1.42  per  hundred 
pounds  for  the  excess  over  the  first  fifteen  hundred  boxes. 
Plaintiff  thereupon  departed  tuithout  making  any  response 
thereto/*  Plaintiff  challenges  only  the  last  paragraph  of  this 
finding  marked  in  italics. 

It  is  then  found  (finding  VII)  that  on  the  departure  of 
plaintiff,  and  on  the  same  day  (April  20th),  defendant  had 
his  bookkeeper  make  out  the  account  between  plaintiff  and 
defendant,  which  showed  fifteen  hundred  boxes  (65,174 
pounds)  at  $1.92  (the  written  contract  price),  $1,251.34,  and 
8,190  boxes  (138,013  pounds)  at  $1.42  (the  price  as  modified), 
$1,959.78,  making  in  all  $3,211.12,  on  which  it  was  stated  as 
paid  $2,400,  in  cash,  leaving  still  due  $811.12.  This  statement 
was  stamped  "Paid  Apl.  20,  1901,  A.  Gregory,'*  and  together 
with  a  check  for  the  balance  was  mailed  to  plaintiff,  but  by 


Digitized  by  LjOOQIC 


Jau.  1904.]  Cbeighjon  v.  Gregoby.  39 

an  oversight  the  check  was  not  signed.  ''On  the  following  day 
plaintiff  returned  to  defendant's  office  with  this  check/'  and 
called  attention  to  the  omission  of  the  signature.  ''Where- 
upon defendant  affixed  his  signature  thereto  and  personally 
handed  the  cheek  to  plaintiff,  who  took  the  check  without 
making  any  objection  thereto/'  Plaintiff  then  went  away 
with  the  check  and  on  April  22,  1901,  '^received  payment 
thereof  at  said  bank,  in  full  satisfaction  of  his  demand  against 
defendant,  and  applied  the  proceeds  thereof  to  his  own  use." 
Plaintiff  made  no  further  demand  on  defendant  prior  to  the 
commencement  of  the  action  May  17,  1901.  The  only  parts 
of  this  finding  objected  to  as  not  supported  by  the  evidence 
are  marked  in  italics. 

The  court  in  its  conclusions  of  law  found  that  ''there  was 
a  genuine  dispute  'between  the  parties  as  to  the  actual  amount 
which  was  due  from  defendant  to  plaintiff,'  which  dispute 
was  bona  fide  and  in  good  faith  on  the  part  of  defendant. 
Said  dispute  was  in  existence  on  April  19,  1901,  and  thereto- 
fore, and  was  still  in  existence  on  April  22,  1901,  at  the  time 
plaintiff  cashed  the  said  check";  that  "when  defendant 
mailed  said  check  and  statement  of  account  to  plaintiff,  de- 
fendant intentionally  thereby  tendered  said  check  to  plaintiff 
as  an  accord,  and  in  full  satisfaction,  of  the  said  contract 
between  plaintiff  and  defendant,"  and  that  "When  plaintiff 
took  the  said  check  back  to  defendant  for  the  signature  of  de- 
fendant thereto  and  received  back  from  defendant  the  check 
signed  by  defendant  and  cashed  said  check,  and  appropriated 
the  proceeds  thereof  to  his  own  use,  that  plaintiff  did  so  in 
full  satisfaction  of  plaintiff's  claim  against  defendant  on 
account  of  said  contract,"  and  "that  by  reason  thereof  said 
contract  became  extinguished." 

Plaintiff  claims  in  his  specifications  that  these  conclusions 
are  unsupported  by  the  evidence. 

Counsel  for  the  respective  parties  argue  at  some  length  the 
question  whether  the  risk  of  damage  to  the  fruit  by  frost  fell 
upon  plaintiff  or  defendant  under  the  terms  of  the  contract. 
Much  evidence  was  offered  by  defendant,  and  admitted  with- 
out objection,  fully  sustaining  the  finding  of  the  court  as  to 
damage  of  the  fruit  by  frost.  A  motion  was  made  by  plaintiff 
after  this  evidence  as  to  frost  was  all  in,  that  "as  a  defense  to 
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the  action  of  plaintiff"  it  be  stricken  from  the  record  aa  ir- 
relevant, incompetent,  and  immaterial,  and  on  the  farther 
ground  *'that  there  is  no  warranty  on  the  part  of  plaintiff 
that  the  fruit  would  not  become  frosted — even  if  it  were 
frosted — and  that  that  is  not  an  issue  in  the  case."  The 
motion  was  granted,  and  plaintiff  urges  that  it  was  error  for 
the  court  to  find  as  to  this  evidence,  and  that  the  finding  No. 
Ill  is  unsupported  because  the  evidence  was  stricken  from 
the  record ;  and  also  that  the  finding  of  facts  relating  to  the 
oral  modification  of  the  contract  is  not  supported  by  the  evi- 
dence. 

The  decision  finally  reached  by  the  trial  court,  with  which 
we  agree,  makes  it  unnecessary  to  determine  the  meaning  of 
the  contract  in  respect  of  the  point  first  above  noted.  This 
very  point  may  have  contributed  to  the  dispute  which  arose 
between  the  parties,  and  it  is  immaterial  which  one  of  the 
parties  was  right  or  which  was  wrong,  for  they  could  agree 
to  the  terms  of  settlement  in  any  event  For  like  reason  it 
became  immaterial  to  find  as  the  court  did  concerning  the 
damage  by  frost,  and  it  is  immaterial  whether  these  findings 
are  sustained  by  evidence.  Indeed,  plaintiff's  motion  to  strike 
out  the  evidence  as  to  frost  was  on  the  ground  that  it  was 
immaterial  as  a  defense  in  the  case,  and  also  because  the  con- 
tract contained  ''no  warranty  on  the  part  of  plaintiff  that 
the  fruit  would  not  become  frosted.'* 

So  also  are  we  relieved  from  determining  whether  the  find- 
ing as  to  the  modification  of  the  contract  is  supported  by  the 
evidence.  This  finding  may  be  unsupported,  and  yet  there 
may  have  been  accord  and  satisfaction.  The  same  may  be 
said  as  to  the  point  that  there  is  no  finding  as  to  the  second 
cause  of  action. 

Plaintiff's  objection  to  the  facts  found  in  finding  VI,  as 
shown  by  his  specifications,  was  confined  to  the  portions 
marked  in  italics.  The  other  facts  found  must  be  taken  as 
admitted.  Whether  plaintiff  returned  after  the  **  stormy  in- 
terview" to  defendant's  oflSce  ''the  following  day,"  or  two 
days  later,  as  he  claims,  is  not  material.  There  is  sufficient 
evidence  that  what  took  place  is  correctly  found  by  the  court. 
The  only  objection  made  in  the  specifications  to  finding  VII 
is  not  to  the  fact  that  plaintiff  took  the  check  given  him  and 
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went  away  with  it  and  collected  the  money  on  it,  but  that  it 
was  not  ''in  full  satisfaction  of  his  demand  against  defend- 
anty"  which  is  pertiaps  a  question  of  mixed  law  and  fact,  and 
may  be  disposed  of  in  considering  what  are  designated  as  the 
eondusions  of  law  of  the  trial  court,  which  are  also  in  some 
respects  both  conclusions  of  fact  and  law,  and  which  plaintiff 
daims  are  unsupported  by  evidence.  We  are  thus  brought 
to  the  principal  question  in  the  case, — ^Was  there  an  accord 
and  satisfaction!  ''An  accord  is  an  agreement  to  accept  in 
extinction  of  an  obligation  something  different  from  or  less 
than  that  to  which  the  x>erson  agreeing  to  accept  is  entitled.'' 
(Civ.  Code,  sec.  1521.)  Though  bound  to  execute  such  agree- 
ment, "yet  it  does  not  extinguish  the  obligation  until  it  is 
fully  executed.'*  (Civ.  Code,  sec.  1522.)  "Acceptance,  by 
the  creditor,  of  the  consideration  of  an  accord  extinguishes 
the  obligation,  and  is  called  satisfaction.''  (Civ.  Code,  sec. 
1523.) 

The  admitted  findings  of  facts  show  beyond  question  that 
there  was  a  dispute  between  the  parties  as  to  what  was  due 
under  the  contract,  and  that  there  was  by  plaintiff  an  accept- 
ance of  "something  different  from  or  less  than  that  to  which 
the  person  agreeing  to  accept"  was  entitled,  and  this  accept- 
ance extinguished  the  obligation  and  constitute  satisfaction. 

The  intention  of  the  parties  must  be  determined  from  all 
the  circumstances  attending  the  transaction,  and  the  legal 
effect  of  the  conduct  of  the  parties  is  for  the  court  to  pro- 
nounce. That  defendant  regarded  his  payment  as  final,  and 
in  extinction  of  his  obligations  under  the  contract,  might  well 
have  been  found  by  the  court  And  we  do  not  think  that 
plaintiff  can  now,  in  view  of  the  facts  found,  be  heard  to  say 
that  he  regarded  the  payment  as  having  been  made  on  ac- 
count When  plaintiff  came  to  defendant,  it  was  for  final 
settlement,  and  he  contended  for  payment  at  the  contract 
price  for  all  of  the  fruit,  while  defendant  contended  for  the 
modified  price.  Defendant  informed  plaintiff  that  he  would 
settle  on  no  other  terms,  and  plaintiff  then  left  him.  The 
account  was  made  out  in  accordance  with  defendant's  con- 
tention and  sent  to  plaintiff,  with  a  check  for  the  balance, 
which  by  an  oversight  was  unsigned.  Plaintiff's  counsel  says 
in  his  brief:  "Sending  an  account  through  the  mail  is  noth- 
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ing  more  than  evidence  of  the  way  the  sender  understands  the 
account  between  the  parties.  In  this  case  it  was,  *I  owe  you 
so  much/  and  the  check  (if  it  had  been  signed)  would  have 
impliedly  said,  *and  this  pays  the  amount  which  I  owe  you/  '* 
The  failure  to  sign  the  check,  in  view  of  the  conduct  of  plain- 
tiff in  returning  to  get  it  signed,  and  subsequently  collecting 
the  money  on  it,  is  immateriaL  Defendant  signed  it  at  plain- 
tiff's request,  and  plaintiff  must  be  held  to  ha^e  known  ithat 
defendant  signed  it  on  the  supposition  that  it  closed  the 
whole  transaction,  and  it  is  a  reasonable  inference  from  the 
evidence  that  defendant  would  not  have  parted  with  the  check 
had  he  not  been  led  by  plaintiff  to  suppose  that  it  ended  their 
dealings  under  the  contract.  Under  the  circumstances  dis- 
closed, plaintiff  has  placed  himself  under  the  provisions  of 
subdivision  3  of  section  1962  of  the  Code  of  Civil  Procedure, 
and  is  estopped  to  deny  the  effect  of  his  deliberate  act. 

Certain  specifications  of  errors  at  law  occurring  at  the 
trial  are  referred  to  in  plaintiff's  brief.  He  fails  to  state  the 
names  of  the  witnesses  whose  evidence  was  admitted  or  ex- 
cluded over  his  objections,  both  in  the  specifications  and  in 
his  brief.  There  is  nothing  in  the  brief  to  show  where  the 
evidence  is  to  be  found  in  the  record.  This  court  ought  not 
to  be  required  to  grope  through  the  transcript  in  order  to 
identify  the  particular  errors  complained  of.  We  have,  how- 
ever, endeavored  to  do  this,  and,  so  far  as  we  can  see,  the  evi- 
dence related  to  matters  which  do  not  in  any  way  affect  the 
question  of  accord  and  satisfaction. 

We  advise  that  the  judgment  and  order  be  afi&rmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aflSrmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 
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[&  F.  No.  8457.    Department  Two.— January  8%  1904.] 

HENRY  B.  MURPHY,  AppeUant,  v.  CHARLES  HOP- 
CROFT,  Administrator  of  the  Estate  of  Peter  Brereton, 
'Deceased,  Respondent. 

JjLASE  BT  Tbustbb— Legal  Titub — ^Entoroemxnt  ot  Tbust— DicRxa 
rOB  GoKVETANCB — ^AoTiON  fOR  Bents  UNDER  DECREE. — ^Where  a 
lease  was  made  hj  a  trustee  who  held  the  legal  title  in  his  own 
name,  a  mere  decree  for  a  conveTance,  in  an  action  to  enforce  the 
trust,  does  not  operate  to  change  the  legal  title  before  convejance; 
and  the  owner  of  the  equitable  title  cannot  maintain  an  action 
to  recover  rents  eo  nomine  which  accrued  under  the  lease  prior  to 
the  eonyoTance. 

Id. — ^Landlord  and  Tenant — Bents — BiESNE  Profits. — ^Bents  as  such 
cannot  be  recovered  hj  one  who  has  not  succeeded  to  the  legal 
title  of  the  lessor,  or  between  whom  and  the  lessee  the  conven- 
tional relation  of  landlord  and  tenant  does  not  exist.  Where  that 
relation  does  not  exist,  or  where  the  possession  is  adverse  or  tortious, 
the  action  hj  the  owner  of  the  land  must  be  for  mesne  profits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County.    M.  T.  Dooling,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Jarman,  for  Appellant. 

The  legal  title  ceased  to  be  outstanding  in  the  trustee  after 
the  trust  was  terminated.  (Civ.  Code,  sees.  871,  2279;  Tif- 
fany  on  Real  Property,  sec.  IQJ.,  and  note.)  No  deed  was 
necessary  to  pass  title  after  the  trust  was  terminated.  ( Toms 
V.  Williams,  41  Mich.  566;  NicoU  v.  Walworth,  4  Denio,  385.) 
Rent  is  incident  to  the  reversion,  and  it  may  pass  by  opera- 
tion of  law.  {Tubb  v.  Fort,  58  Ala.  277;  Wood  on  Landlord 
and  Tenant,  p.  752.) 

Briggs  &  Hudner,  for  Respondent. 

Rent  eo  nomine  cannot  be  recovered  by  one  who  has  not 
succeeded  to  the  legal  title  of  the  lessor.  (Wamock  v.  Harlow, 
96  Cal.  298  ;^  Emerson  v.  Weeks,  58  Cal.  439.)  Where  the  con- 
ventional relation  of  landlord  and  tenant  does  not  exist,  the 

^31  Am.  St  Bep.  209,  and  note. 
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only  action  maintainable  by  the  owner  of  the  land  is  for 
mesne  profits.  {O'Connor  v.  Corbitt,  3  Cal.  370;  Ramirez 
V.  Murray,  5  Cal.  222;  Hidden  v.  Jordan,  57  Cal.  184.)  A 
decree  for  a  conveyance  does  not  operate  to  pass  the  legal 
title  until  a  conveyance  is  executed.  (Civ.  Code,  sec.  3367, 
subd.  2;  Tardy  v.  Morgan,  3  McLean,  358;  Preweti  y.. Ash- 
ford,  90  Ala.  294;  Mummy  v.  Johnston,  10  Ky.  220;  WalUs 
V.  Wilson,  34  Miss.  357;  Morris  v.  White,  96  N.  C.  91;  Shep- 
herd's Lessee  v.  Ross  Co.  Commrs.,  7  Ohio  271  (1st  part) ; 
Proctor  V.  Ferebee,  1  Ired.  (N.  C.)  143;*  Pomeroy's  Equity 
Jurisprudence,  vol.  1,  sees.  134,  135,  170,  vol.  3,  sec  1317; 
5  Am.  &  Eng.  Ency.  of  Law,  p.  380.) 

HENSHAW,  J. — ^A  general  demurrer  to  the  complaint  was 
sustained,  and  from  the  judgment  which  followed  plaintiff 
appeals.  The  action  is  for  rent  eo  nomine,  and  the  complaint 
discloses  the  following  facts:  Bernard  Murphy,  under  a  deed 
of  trust,  was  the  trustee  of  the  estate  of  John  Murphy.  The 
beneficiaries  under  the  trust  were  the  sons  of  John  Murphy, 
one  of  whom  is  the  plaintiff  herein.  In  July,  1896,  Bernard 
Murphy  held,  and  for  a  long  time  prior  thereto  had  held,  the 
legal  title  of  the  land  for  the  use  of  which  rent  is  here  sought. 
Bernard  Murphy  acquired  the  title  by  a  deed  absolute  to  him 
individually.  It  is  not  averred  that  there  was  anything  of 
record  to  show  that  Bernard  Murphy  was  not  in  fact  the 
absolute  owner  of  the  property.  At  the  date  mentioned  he 
leased  the  land  bjr  written  lease  to  Peter  Brereton,  defendant's 
intestate,  for  a  period  of  five  years  at  a  certain  yearly  rental. 
In  August,  1897,  plaintiff,  then  a  minor,  commenced  his 
action  in  the  superior  court  of  Santa  Clara  County  against 
Bernard  Murphy,  praying  a  decree  that  the  property  was 
held  by  Bernard  Murphy  as  trustee  of  the  estate  of  plaintiff's 
deceased  father,  praying  further  that  Bernard  Murphy  be 
compelled  to  execute  a  deed  conveying  the  legal  title  to  plain- 
tiff, and  to  the  administratrix  of  the  estate  of  plaintiff's  de- 
ceased brother,  beneficiaries  of  the  asserted  trust.  As  the 
outcome  of  this  litigation,  upon  December  6,  1898,  it  was 
decreed  that  Bernard  Murphy  was  estopped  from  denying 
that  he  was  the  trustee  of  the  property  in  question.  The 
decree  provided  further  that  Bernard  Murphy  be  removed, 

*36  Am.  Dec:  34,  and  note. 
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his  office  aa  trustee  be  vacated,  and  the  trust  be  terminated. 
It  was  declared  that  the  property  was  trust  property,  and 
belcmged  to  the  trust  estate  of  John  Murphy,  deceased,  and 
Bernard  Murphy  was  directed  to  execute  within  thirty  days 
'  a  good  and  sufficient  deed  conveying  the  property,  an  un- 
divided one  half  to  Isabel  Hanna,  guardian  of  plaintiff  herein, 
the  other  moiety  to  Isabel  Hanna  as  administratrix  of  the 
estate  of  the  deceased  brother.  In  1899,  six  months  after, 
the  decree  was  amended  so  as  to  direct  conveyance  to  be 
made  one  half  to  plaintiff  directly.  An  accounting  was 
also  had  in  the  action  and  judgment  Altered  against  Bernard 
Murphy  for  $168.82.  From  this  decree  Bernard  Murphy 
appealed,  and  in  July,  1901,  his  appeal  was  dismissed. and 
the  decree  became  finaL  Thereafter,  under  compulsion  of 
the  court  rendering  judgment,  by  a  deed  dated  October  9, 
1900,  Bernard  Murphy  conveyed  the  property  as  directed. 
The  property  was  farming  land.  Peter  Brereton  was  in 
possession  of  it  under  lease  trom  Bernard  Murphy  at 
the  time  of  the  commencement  of  the  action,  and  retained 
possession  until  his  death  in  April,  1901,  acknowledging  Ber- 
nard Murphy  as  his  landlord  and  holding  adversely  to  plain- 
tiff's claim  of  title,  as  evidenced  by  his  refusal  to  pay  him 
rent.  Plaintiff  succeeded  to  the  interest  of  his  deceased 
brother,  and  brings  this  action  against  the  administrator  of 
the  estate  of  Peter  Brereton  for  rents  under  the  lease  so 
made  by  Murphy  to  Brereton  for  the  years  1898,  1899,  and 
1900,  being  the  years  during  which  the  status  of  the  property 
was  in  litigation  between  this  plaintiff  and  Bernard  Mur- 
phy, trustee.  The  trial  court  sustained  the  demurrer  upon 
the  ground  that  the  relation  of  landlord  and  tenant  did  not 
exist  between  plaintiff  and  Peter  Brereton,  that  the  rents 
followed  the  legal  title,  and  that  this  title  did  not  vest  in 
plaintiff  until  after  the  time  for  which  a  recovery  of  rent  is 
here  sought. 

In  this  ruling  we  think  the  court  was  correct.  This  is  not 
an  action  for  mesne  profits,  but  is  admittedly  an  action  for 
rent  eo  nomine  under  the  terms  of  the  lease  executed  by 
Bernard  Murphy  with  Peter  Brereton.  Rents  as  such  can- 
not be  recovered  by  one  who  has  not  succeeded  to  the  legal 
title  of  tiie  lessor,  or  between  whom  and  the  lessee  the  con- 
ventional relation  of  landlord   and  tenant  does  not  exist 
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Where  such  a  relation  does  not  exist,  or  where  the  possession 
is  adverse  or  tortious,  the  action  by  the  owner  of  the  land 
must  be  for  the  mesne  profit.  {O'Connor  v.  CorbUt,  3  Cal. 
370;  Ramirez  v.  Murray,  5  Cal.  222;  Emerson  v.  Weeks,  58 
Cal.  439;  Wamock  v.  Harlow,  96  Cal.  298.*) 

It  is  to  be  noted  that  the  complaint  charges  that  the  ranch 
was  conveyed  to  Bernard  Murphy  as  an  individual  by  deed 
from  one  Michael  Tynan,  and  not  to  him  as  trustee  of  the 
estate  of  the  minors.  It  will  be  observed,  moreover,  that 
Bernard  Murphy  asserted  that  the  fee  was  conveyed  to  him 
untrammeled  by  any  trust;  that  he  took  the  title  in  repu- 
diation of  the  trust;  and  that  litigation  became  necessary  to 
establish,  and  tiie  litigation  ended  in  establishing,  a  result- 
ing trust.  It  thus  appears  that  Bernard  Murphy  took  and 
held,  and  claimed  the  right  to  hold,  the  full  title  to  the 
property,  and  the  decree  of  the  court  which  established  the 
resulting  trust  declared  in  terms  that  the  land  belonged  of 
right  to  the  property  of  the  trust  estate  created  by  William 
Murphy.  The  decree  further  provided  that  the  trustee  should 
make  conveyance  to'plaintiff  and  his  brother,  as  directed  by 
the  court.  Section  3367  of  the  Civil  Code  designates  the 
modes  of  giving  specific  relief.  Subdivision  2  is  **by  com- 
pelling a  party  himself  to  do  that  which  ought  to  be  done." 
This  was  the  method  adopted  here  by  the  court,  and  is  in 
accord  with  the  fundamental  rule  of  equity  that  its  decrees 
operate  upon  the  person  and  not  upon  the  thing.  This  de- 
cree, therefore,  did  not  change  the  legal  title.  It  merely 
declared  to  whom  in  equity  it  ought  to  go.  (Pomeroy's  Equity 
Jurisprudence,  sees.  134,  135,  170,  1317.)  A  conveyance 
executed  under  a  decree  operates  by  force  of  the  conveyance 
and  not  of  the  decree.  The  decree  does  not  alter  the  legal 
position  of  the  parties  until  consummated  by  a  conveyance. 
(Tardy  v.  Morgan,  3  McLean,  358;  Prewett  v.  Ashford,  90 
Ala.  294;  Mummy  v.  Johnston,  10  Ky.  220;  WaUis  v.  Wilson, 
34  Miss.  357;  Morris  v.  White,  96  N.  C.  91;  Proctor  v.  Fere- 
bee,  1  Ired.  (N.  C.)  143.*) 

Plaintiff  then  obtained  the  legal  title  by  virtue  of  the  deed 

which  ultimately  Bernard  Murphy  made,  but  that  deed  was 

not  executed  in  time  to  cover  the  rent  for  any  of  the  years 

here  involved.    After  the  execution  of  the  deed,  it  appears 

>31  Am.  St.  Bep.  209.  •  36  Am.  Dec  84. 
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that  Brereton's  representative  attorned  to  the  plaintiff,  and 
this  later  rental  is  not  in  controversy. 

It  thus  appearing  that,  at  the  time  when  this  claim  for  rent 
arose,  plaintiff  had  not  succeeded  to  the  legal  title  of  Bernard 
Murphy,  that  the  conventional  relation  of  landlord  and  ten- 
ant did  not  exist  between  plaintiff  and  Peter  Brereton,  but 
that,  to  the  contrary,  Peter  Brereton  was  holding  under  Ber- 
nard Murphy,  and  in  hostility  to  the  claim  of  title  asserted 
by  plaintiff,  it  follows  that  the  demurrer  was  properly  sus- 
tained, and  the  judgment  appealed  from  is  therefore  af« 
firmed* 

Lorigan,  J.,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  2860.    Department  Two.— January  29,  1904.] 

MERTON  S.  PRICB,  Administrator  of  Estate  of  C.  Hins- 
berg,  Deceased,  Appellant,  v.  HERRMAN  OLCOVICH, 
Respondent. 

PABTNXRSHn*— Advances  of  CAprrAL — ^Interest  Pau)  by  Agreement — 
Sbttlbmsn7\— AonoN  by  Abministbatoe. — Thougb  a  paring  is 
not  entitled  to  interest  on  adyanees  made  to  the  firm  in  the  absence 
of  an  agreement  therefor,  jet  where  a]l  of  the  capital  was  advanced 
by  one  partner,  and  by  voluntary  consent,  upon  final  settlement 
and  division  of  profits,  he  was  allowed  and  paid  interest  on  part 
of  the  capital  advanced,  it  appearing  that  the  other  partner  had 
kept  the  books,  and  had  full  knowledge  of  all  the  facts,  and  was 
not  imposed  upon,  his  administrator  cannot  maintain  an  action  to 
recover  any  part  of  the  interest  so  allowed  and  paid  as  being  un- 
divided profits  in  the  hands  of  the  surviving  partner. 

Id. — Construction  or  Partnership  Agreement — "Compensation  tor 
Moneys  Advanced" — "Net  Propits" — ^Action  under  Mutual  Mis- 
TAES. — Even  if  there  was  a  mutual  mistake  as  to  the  construction 
of  the  partnership  agreement,  as  providing  for  "compensation  for 
moneys  advanced"  before  division  of  any  "net  profits,"  both  parties 
had  equal  opportunities  for  discovering  the  mistake,  and  where 
there  was  no  fraud  or  concealment,  and   their  construction  was 
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entertained  and  acted  upon  on  final  settlement  by  the  yolontary 
deduction  of  interest  on  capital  advanced  before  division  of  profits, 
the  matter  was  thereby  concluded,  and  equity  will  not  correct 
such  mistake. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial  George 
H.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Barrows,  for  Appellant 

The  finding  of  an  agreement  to  pay  interest  is  not  sus- 
tained by  the  evidence,  and  in  the  absence  of  such  agreement 
no  interest  will  be  allowed  for  money  advanced  by  the  part- 
ner. (Civ.  Code,  sec.  2412,  and  note;  Origgs  v.  Clark,  23  Cal. 
427;  TirreU  v.  Jones,  39  Cal.  655;  Adams  v.  Lambard,  80 
Cal.  438;  17  Am.  &  Eng.  Ency.  of  Law,  p.  1227;  Story  on 
Partnership,  sec.  24;  Lindley  on  Partnership,  sec.  786;  8 
Kent's  Commentaries,  sec.  28.) 

Charles  P.  Eells,  for  Respondent. 

*  The  payment  of  interest  on  the  settlement  was  voluntary 
on  the  part  of  the  deceased  partner,  and  his  administrator 
cannot  recover  it  back,  even  if  there  was  a  mistake  as  to  the 
legal  effect  of  the  original  partnership  agreement.  (Harral' 
son  V.  Barrett,  99  Cal.  611 ;  London  etc.  Bank  v.  Bandmann, 
120  Cal.  224;*  Belt  v.  Mehan,  2  Cal.  159;*  Bullock  v.  Bemis, 
3  N.  T.  Supp.  390;  20  N.  T.  St.  Rep.  836.) 

McPARLAND,  J. — It  is  averred  in  the  complaint  that 
about  March,  1892,  the  defendant  and  plaintiff's  intestate, 
C.  Hinsberg,  entered  into  a  copartnership  in  the  importing 
business  in  San  Francisco,  which  continued  until  about  the 
month  of  August,  1898,  when  it  was  dissolved  by  mutual  con- 
sent; and  that  by  the  .terms  of  the  copartnership  the  net 
profits  were  to  be  divided  between  the  parties  as  stated  in  the 
complaint.  It  is  further  averred  that  during  said  time  many 
shipments  of  merchandise  were  made  by  the  firm  and  the 
profits  divided  between  the  partners ;  but  that  during  the  last 

»65  Am.  St.  Bep.  179.  '56  Am.  Dec  329. 
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two  years  other  shipments  were  made,  the  business  connected 
with  them  completed,  and  the  proceeds  received  by  defend- 
ant, and  that  the  profits  thereof  were  not  divided  among  the 
partners,  but  are  held  by  defendant  It  is  averred  that  Hins- 
berg's  share  of  these  last  shipments  is  $1,431.75,  for  which 
sum  plaintiff  prayed  judgment  against  defendant. 

In  his  answer  defendant  denies  any  general  partnership, 
but  avers  that  between  the  dates  named  Hinsberg  and  defend- 
ant were  jointly  interested  in  a  number  of  separate  and  inde- 
pendent ventures  in  the  business  of  shipments  of  goods  in 
pursuance  of  a  certain  written  agreement  set  forth  in  the 
answer ;  and  he  avers  that  all  of  the  business  was  settled  and 
the  profits  divided  before  the  death  of  Hinsberg,  and  that 
the  latter,  before  his  death,  received  his  share  of  the  profits 
of  said  ventures.  The  trial  court  found  in  accordance  with 
the  deienuant's  denials  and  averments,  and  rendered  judg- 
ment that  plaintiff  take  nothing  by  this  acticm  and  that  de- 
fendant recover  his  costs.  From  an  order  denying  a  new  trial 
plaintiff  appeals. 

The  record  does  not  present  an  exceedingly  clear  case,  but 
we  see  no  good  reason  for  reversing  the  order  appealed  from. 
There  was  certainly  evidence  in  support  of  the  findings.  The 
respondent  advanced  all  of  the  capital,  which  amounted  to  a 
very  large  sum,  by  which  the  various  joint  ventures  were 
carried  on ;  and  the  court,  having  found  that  the  profits  of  all 
the  ventures  had  been  divided  between  the  partners,  added 
that  by  mutual  agreement  respondent  ''was  allowed  and  paid 
interest  on  a  portion  of  the  capital  supplied  by  him  to  the 
firm."  It  is  upon  this  latter  part  of  the  finding  that  appel- 
lant mainly  bases  his  claim  for  a  new  trial;  his  contention 
resting  on  the  general  rule — not  disputed  by  respondent — 
that,  in  the  absence  of  an  agreement  otherwise,  a  partner  is 
not  entitled  to  interest  on  money  advanced  to  the  firm.  But 
it  appears  that  Hinsberg  always  supposed  that  interest  was 
to  be  paid,  and  that  on  the  settlement  and  final  division  of 
the  profits  he  paid  such  interest,  and  was  pleased  that  re- 
spondent had  not  required  interest  on  the  whole  amount 
which  he  had  advanced.  Having  voluntarily  done  so,  with 
full  knowledge  of  all  the  facts,  his  administrator  cannot  now 
recover  back  the  amount  so  voluntarily  paid.  There  was  no 
mistake,  or  fraud,  or  concealment,  and  no  inequitable  ad- 
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vantage  taken.  The  books  of  the  partners  had  been  entirely 
in  charge  of  Hinsberg  and  kept  by  him.  If  it  had  been 
otherwise^  the  rule  is,  as  held  in  Belt  v.  Mehan,  2  Cal.  159,^ 
that  ''where  in  the  settlement  of  a  partnership,  a  mistake 
occurs,  and  both  parties  were  ignorant,  or  had  equal  knowl- 
edge of,  or  equal  opportunities  of  knowing  the  mistake,  and 
there  has  been  no  fraud  or  concealment,  equity  will  not  cor- 
rect the  mistake. ''  Indeed,  it  is  not  clear  that  the  original 
written  agreement  is  not,  on  its  faoe,  susceptible  of  the  con- 
struction which  the  partners  gave  to  it  That  instrument 
commences  with  a  reference  to  a  past  venture  of  the  partners, 
and  speaks  of  the  "net  profits'*  as  arising  ''after"  deducting 
certain  money  as  respondent's  "compensation  for  moneys  ad- 
vanced in  this  shipment";  and  it  would  not  be  a  strained 
construction  to  say  that  the  "net  profits"  thereinafter  men- 
tioned meant  the  same  kind  of  net  profits  as  those  mentioned 
in  the  first  part  of  the  instrument.  However,  that  view  hav- 
ing been  entertained  and  acted  upon  by  the  partners,  and  the 
interest  having  been  paid  by  Hinsberg  as  before  stated,  the 
whole  matter  was  thereby  concluded. 
The  order  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


j42'^  [Sac.  No.  1106.    In  Bank.— January  29,  1904.] 

COUNTY   OF  MARIPOSA,   Appellant,   v.   COUNTY   OP 
MADERA,  Respondent. 

County  Boundary — Statutes  (Controlling  PoLrnoAL  CJode. — The  act 
of  April  1,  1872,  as  amended  by  the  act  of  February  11,  1874,  de- 
fining the  boundary-line  between  Mariposa  and  Fresno  counties, 
which  line  was  adopted  by  the  act  of  March  11,  ^893,  creating 
Madera  County  out  of  the  northern  portion  of  Fresno  County,  are 
determinative  of  the  boundary  between  Mariposa  County  and  Ma- 
dera County,  and  control  the  provisions  of  section  3938  of  the 
Political  Code. 

Id. — Liberal  Construction  of  Statutes — Mistake  in  Description- 
Intention  OF  Legislature. — The  court  will  not  declare  a  statute 
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defining  a  eonntj  bonndaiy  void  and  ineffective  for  uncertainty 
because  of  a  mistake  in  description  in  one  definition  of  the  boundary, 
but  will  Hberallj  construe  the  statute  in  support  of  the  evident 
intention  of  the  legislature. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Trabucco,  District  Attorney  of  Mariposa  County,  and 
J.  A.  Adair,  Successor,  and  Congdon  &  Congdon,  for  Ap- 
pellant 

The  act  of  April  1,  1872,  is  void  and  ineffective  for  hope- 
less uncertainty  and  mathematical  impossibility.  {Blanch- 
ard  V.  Sprague,  3  Sum.  279;  Campbell's  Case,  2  Bland, 
209-231;  State  v.  Ashbrook,  154  Mo.  375;^  State  v.  Partlcw, 
91  N.  C.  550 ;«  State  v.  West  Side  St  By.  Co.,  146  Mo.  155; 
CoUins  V.  Karatofsky,  36  Ark.  331;  Steere  v.  BrowneU,  124 
HL  29;  Traver  v.  Merrick  Co,,  14  Neb.  327 ;»  Hutchings  v. 
Corrnnerdal  Bank  of  DavisviUe,  91  Va.  68;  United  States  v. 
Choctaw  Nation,  179  U.  S.  494.) 

R.  R.  Fowler,  District  Attorney  of  Madera  County,  and 
P.  H.  Short,  for  Respondent. 

The  act  of  April  1, 1872,  was  not  repealed  by  the  code,  and 
is  not  void  for  uncertainty,  but  must  be  construed  in  accord- 
ance with  the  intention  of  the  legislature.  {Serrano  v.  Bow- 
son,  47  CaL  52;  In  re  North  Beach  etc.  By.  Co.,  32  Cal.  499; 
Smith  V.  Bandall,  6  Cal.  47  ;*  Pittsburg  etc.  By.  Co.  v.  Backus, 
133  Ind.  638;  Baier  v.  Payne,  22  Or.  344.)  The  amendatory 
act  removed  all  uncertainty  in  the  act  of  1872.  {Donlon  v. 
Jewett,  88  Cal.  530.) 

BEATTY,  C.  J.— This  is  a  suit  in  equity  to  determine  a 
disputed  boundary.  It  is  alleged  in  the  complaint  that  plain- 
tiff and  defendant  are  counties  of  California  created  by  law, 
that  the  territory  of  Madera  is  contiguous  to  and  next  south 
of  Mariposa,  that  the  true  dividing-line  is  that  defined  in 

*  77  Am.  St.  Bep.  765.  »45  Am.  Rep.  111. 

*49  Am.  Rep.  652.  *65  Am.  Dec  475. 


Digitized  by  LjOOQIC 


52      County  of  Mabiposa  v.  County  op  Madera.     [142  CaL 

section  3938  of  the  Political  Code,  and  that  Madera  has  been 
encroaching  upon  the  rights  of  Mariposa,  by  claiming  and 
attempting  to  exercise  jurisdiction  over  a  strip  of  territory 
north  of  the  boundary  thirty  miles  long  and  of  an  average 
width  of  six  miles.  Upon  these  and  other  pertinent  allega- 
tions a  decree  is  prayed  establishing  the  boundary  as  de- 
scribed in  the  complaint,  and  enjoining  Madera  County  from 
claiming  or  exercising  jurisdiction  to  the  north  of  it.  To  this 
complaint  the  defendant  demurred  upon  the  ground,  among 
others,  that  it  failed  to  state  a  cause  of  action,  and  upon  this 
ground  the  demurrer  was  sustained.  From  the  judgment  en- 
tered thereon  plaintiflE  appeals.  The  only  question  argued  by 
counsel,  and  the  only  question  to  be  considered,  is  the  proper 
construction  of  certain  special  statutes  and  certain  sections 
of  the  Political  Code  relating  to  the  disputed  boundary.  We 
have,  in  other  words,  merely  to  determine  the  intention  of  the 
legislature  according  to  the  established  rules  of  statutory 
construction.  This,  however,  is  a  task  of  some  difficulty, 
owing  to  the  confused  and  imperfect  descriptions  contained 
in  some  of  the  acts  by  which  the  legislature  has  attempted 
to  express  its  meaning,  with  reference  to  which  it  may  be 
remarked — ^paraphrasing  the  language  of  Judge  Story  in 
Blanchard  v.  Sprague,  3  Sum.  285 — ^that  while  as  private 
citizens  we  may  have  no  doubt  of  what  the  legislature  really 
intended,  we  yet  must  feel  considerable  doubt  whether  that 
intention  can  be  extracted  from  the  terms  of  its  enactments 
by  any  judicial  process  of  interpretation. 

Before  entering  upon  a  discussion  of  the  particular  statu- 
tory provisions  in  question  here,  it  may  be  of  advantage  to 
describe  briefly  the  subject  of  the  legislation:  Mariposa  was 
one  of  the  counties  created  by  the  act  of  February  18,  1850, 
subdividing  the  Aate  into  counties.  (Stats.  1850,  p.  58.)  It 
was  of  very  great  extent — including  the  territory  bounded 
by  the  coast  range  on  the  west,  the  boundary  of  the  state  on 
the  east,  the  ridge  between  the  Tuolumne  and  Merced  rivers 
on  the  north,  and  the  counties  of  Los  Angeles  and  San  Diego 
on  the  south.  Since  that  time  a  number  of  new  counties  have 
been  carved  out  of  the  territory  originally  included  in  Mari- 
posa— ^Tulare,  Kern,  Merced,  and  Fresno,  on  the  south  and 
west,  and  Mono  and  Inyo,  on  the  eastern  slope  of  the  Sierras, 
with  their  western  boundary  following  the  summit  line  of 
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that  range.  The  county  of  Fresno  was  formed  in  1856  out  of 
territory  taken  from  Mariposa  and  Merced  on  the  north  and 
firom  Tulare  on  the  south,  and  the  act,  of  course,  defined  the 
dividing-line  between  Fresno  and  Mariposa.  This  was  done 
I  by  a  description  perfectly  definite  and  consistent  in  every 
respect,  but  by  subsequent  enactments  other  descriptions  were 
substituted  which  have  given  rise  to  the  present  controversy 
between  Mariposa  and  Madera.  For  in  creating  the  county 
of  Madera  in  1893  (Stats.  1893,  p.  168)  out  of  territory  con- 
stituting  the  northern  portion  of  Fresno  County,  the  line  of 
delimitation  between  that  and  Mariposa  County  was  not  others 
wise  described  than  as  ^'the  line  now  established  between  the 
counties  of  Mariposa  and  Fresno.''  So  that  the  question  to 
be  here  determined  is,  What  line  had  been  legally  established 
as  the  common  boundary  of  Mariposa  and  Fresno  at  the  date 
of  the  creation  of  Madera  County  on  March  11,  1893 1 

By  the  act  of  April  19, 1856,  creating  the  county  of  Fresno, 
its  northern,  or  rather  its  northwestern,  boundary— consti- 
tuting the  dividing-line  between  it  and  Mariposa  County — 
was  a  mathematical  line  extending  from  the  point  where  the 
Stockton  and  Millertown  road  crosses  the  Chowchilla  north 
forty-five  degrees  east  to  the  eastern  boundary  of  the  state. 
By  an  act  to  better  define  the  boundary-line  between  Fresno 
and  Mariposa  counties,  approved  March  29,  1870,  (Stats. 
1869-1870,  p.  449,)  the  following  change  was  made:  The  line 
of  1856  was  retained  from  the  Chowchilla  crossing  to  the 
southwest  comer  of  section  eleven,  township  six  south,  range 
twenty  east,  M.  D.  M.,  from  which  point  it  was  required  to 
run  east  on  section  lines  to  the  main  ridge  dividing  the  waters 
of  the  Merced  and  San  Joaquin  rivers,  and  thence  following 
said  ridge  to  the  eastern  boundary  of  Fresno  County,  which 
at  that  time  was  the  summit  line  of  the  Sierras — the  terri- 
tory east  of  the  summit  having  been  detached  for  the  creaticm 
of  the  county  of  Mono.  This  brought  the  eastern,  or  north- 
eastern, end  of  the  line  of  division  to  the  summit  of  Mount 
Lyell,  one  of  the  loftiest  peaks  of  the  Sierras,  from  which  not 
only  the  ridge  dividing  the  San  Joaquin  and  Merced  projects, 
but  also  the  ridge  dividing  the  Merced  and  the  Tuolumne; 
and  since  the  latter  ridge  forms  the  dividing-line  between 
Mariposa  and  Tuolumne  counties,  the  summit  of  Mount  Lyell 
became  thenceforth  the  common  comer  of  the  three  counties. 


Digitized  by  LjOOQIC 


54      County  op  Mariposa  v.  County  op  Madera.    [142  CaL 

Tuolumne,  MaripoBa,  and  Fresno,  and  waa  so  designated  in 
several  acts  of  the  legislature  relating  to  these  boundaries. 
At  the  next  session  of  the  legislature  our  Political  Code  was 
adopted  (March  12,  1872),  containing,  among  other  things, 
careful  descriptions  of  the  various  county  boundaries.  By* 
sections  3938  and  3939  the  common  boundary  of  Mariposa 
and  Fresno  counties  was  defined  in  substantially  the  same 
terms  as  in  the  act  of  March  29,  1870, — and  in  both  sections 
Mount  Lyell  was  referred  to  as  the  common  comer  of  Tuol- 
umne, Mariposa,  and  Fresno.  These  provisions  of  the  code, 
therefore,  left  the  line  where  it  had  been  placed  by  the  act 
of  1870.  But  at  the  same  session  of  the  legislature,  on  April 
1,  1872,  a  special  act  was  passed  ''to  better  define  the  bound- 
ary-line of  Mariposa  and  Fresno  counties''  (Stats.  1871-1872, 
p.  891),  the  first  section  of  which  reads  as  follows: — 

**The  line  at  present  known  as  the  boundary-line  between 
Mariposa  and  Fresno  counties,  from  the  westerly  junction  of 
said  counties  running  easterly  to  the  southwest  comer  of 
section  deven,  and  the  northwest  comer  of  section  fourteen, 
in  township  six  south,  range  twenty  east,  of  Mount  Diablo 
meridian ;  thence  east  to  the  northwest  corner  of  section  four- 
teen, in  township  six  south,  range  twenty-one  east,  thence 
north  to  the  northwest  comer  of  section  thirty-five,  in  town- 
ship five  south,  range  twenty-one  east;  thence  east  to  the 
southwest  comer  of  section  thirty,  in  township  five  south, 
range  twenty-two  east;  thence  north  to  the  southwest  comer 
of  the  Mariposa  Big  Tree  Grant;  thence  east  along  the  line 
of  said  grant  to  the  southeast  comer  of  said  grant;  thence 
north  along  the  line  of  said  grant  to  the  northeast  comer  of 
the  same ;  thence  north  to  the  original  boundary-line  between 
the  counties  of  Mariposa  and  Fresno;  thence  along  said  line 
to  the  present  boundary-line,  is  hereby  declared  and  consti- 
tuted the  boundary-line  between  said  counties." 

The  second  section  provides  for  a  survey  of  the  line  by  the 
official  surveyors  of  the  two  counties.  The  third  section  re-  ^ 
pealed  the  act  of  March  29,  1870.  The  fourth  section  put  the 
act  in  force  immediately.  It  is  the  territory  lying  between 
the  code  line  (Pol.  Code,  sees.  3938,  3939)  and  the  line  de- 
scribed, or  attempted  to  be  described,  in  this  special  act  and 
an  amendment  thereto,  that  is  in  dispute  between  the  two 
counties — ^Mariposa  contending  that  the  code  provisions  are 
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in  force,  and  Madera  that  they  were  superseded,  even  before 
they  went  into  effect  by  the  special  act  of  April  1,  1872, — or, 
at  any  rate,  that  they  have  been  superseded  by  the  amend- 
ment to  that  act  approved  February  11,  1874,  (Stats.  1873- 
1874,  p.  100,)  by  which  the  words  "of  Tuolumne  County" 
were  inserted  in  the  first  section  of  the  act  of  1872  (above 
quoted)  after  the  words  ''thence  along  said  line  to  the  present 
boundary-line.'* 

Upon  the  case  thus  presented  the  argument  of  appellant 
is  directed  to  two  main  propositions : — 

First — That  the  act  of  1872  would  not  have  superseded  the 
code  provisions,  even  if  it  had  been  a  valid  law ;  but 

Second — That  standing  alone  it  could  never  have  had  any 
force  or  effect,  being  absolutely  void  for  uncertainty  in  the 
description  of  the  line  it  professed  to  establish,  for  which 
reason  also,  appellant  contends,  it  was  incapable  of  amend- 
ment, and  derived  no  force  or  validity  from  the  correction 
attempted  to  be  made  by  the  act  of  1874. 

The  first  of  these  propositions  is  easily  disposed  of.  The 
Political  Code  was  approved  March  12,  1872,  but  by  its  own 
terms  (sec.  2)  was  not  to  take  effect  until  January  1,  1873. 
Several  acts  were,  however,  subsequently  passed  at  the  same 
session  putting  particular  portions  of  the  codes  in  operation 
at  earlier  dates,  among  others  the  act  of  March  22,  1872, 
(Stats.  1871-1872,  p.  481,)  by  which  the  whole  of  title  one 
of  part  four — embracing  sections  3938,  3939 — ^was  given  force 
and  effect  from  and  after  May  1,  1872.  Thus  it  will  be  seen 
that  the  act  of  April  1st  was  approved  after  the  Political 
Code,  though  it  took  effect  before  the  code ;  and,  assuming  its 
validity,  there  can  be  no  question  that  its  provisions  prevail 
over  conflicting  code  provisions,  not  only  because  it  is  a 
subsequent  enactment,  but  because  under  the  rule  of  con- 
struction prescribed  by  the  code  itself  (sees.  4478,  4479)  it 
would  have  had  the  same  effect  if  it  had  been  passed  and 
approved  on  the  first  day  of  that  session.  »And  the  provisions 
of  the  code  werQ  not  saved  from  the  operation  of  any  act 
passed  at  that  session,  as  an  express  repeal  or  repeal  by  im- 
plication, by  the  fact  that  they  were  not  in  force  at  the  date 
of  the  passage  of  such  act.  (Goodwin  v.  Buckley,  54  Cal. 
295;  Smith  v.  McDermott,  93  Cal.  421.)  Appellant,  however, 
contends  that  this  case  does  not  fall  under  the  rule  of  Oood- 
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fvin  V.  Buckley,  but  rather  under  the  rule  of  Hemstreet  v. 
Wassum,  49  Cal.  273,  where  it  was  held  that  an  amendment 
to  an  old  statute  passed  at  the  same  session  at  which  the  code 
was  adopted,  perished  with  the  statute  which  it  amended  as 
soon  as  the  code  went  into  effect — the  statute  itself  being  re- 
pealed by  the  code  (sec.  18).  But  the  distinction  between 
that  and  the  present  case  is  very  dear.  The  act  of  April  1, 
1872,  was  not  an  amendment  to  another  statute  into  which  it 
was  incorporated,  but  was  an  independent  statute,  complete 
in  itself,  and  could  not  be  repealed  by  an  earlier  statute. 
This  distinction  is  pointed  out  in  People  v.  Salvador,  71 
Cal.  16. 

There  being  no  question  that  the  act  of  April  1,  1872,  pre- 
vails over  the  code  provisions,  if  valid  and  operative  in  itself 
or  by  virtue  of  the  amendment  of  February  11,  1874,  it  re- 
mains only  to  consider  the  objections  to  those  acts. 

There  is  no  room  for  a  difference  of  opinion  as  to  the  mean- 
ing of  the  words  ''present  boundary-line*'  in  the  latter  part 
of  the  first  section  of  this  act,  as  above  quoted.  It  is  elliptical, 
but  by  a  perfectly  allowable  usage  it  stands  for  the  full  ex- 
pression ''present  boundary-line  between  the  counties  of 
Mariposa  and  Fresno,**  and  this  because  it  follows  almost 
immediately  after  the  words:  *' original  boundary-line  be- 
tween the  counties  of  'Mariposa  and  Fresno.'  "  Understood 
in  this  way,  the  section  presents  in  itself  no  difficulty  as  to  its 
construction.  The  original  boundary-line  was  the  line  defined 
in  the  act  of  1856  creating  Fresno  County,  and  the  present 
boundary-line  was  the  line  defined  by  the  act  of  1870,  by 
which  the  original  boundary  east  and  north  of  the  southwest 
comer  of  section  eleven,  township  six  south,  range  twenty 
east,  M.  D.  M.,  was  deflected  from  the  mathematical  line 
extending  from  the  Chowchilla  crossing  north  forty-five  de- 
grees east  to  the  eastern  boundary  of  the  state,  so  as  to  run 
east  on  section  lines  to  the  summit  of  the  ridge  between  the 
Merced  and  Tuolumne  rivers,  and  thence  along  said  ridge  to 
the  summit  of  the  Sierras,  at  the  peak  of  Mount  Lyell.  It  is 
evident  that  the  framers  of  the  act  supposed  that  the  "ori- 
ginal" line  would  intersect  the  "present"  line  before  reach- 
ing the  summit  of  the  Sierras,  and  that  they  intended  to 
retain  the  "present  line"  from  such  point  of  intersection  to 
Mount  Lyell.    It  appears,  however,  from  a  map  accompany- 
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ing  the  record,  and  which  is  admitted  by  counsel  to  be  cor- 
rect, that  in  this  matter  the  legislature  was  mistaken.  The 
peak  of  Mount  Lyell,  instead  of  standing  to  the  north  of  the 
*^ original''  line,  is  about  three  miles  to  the  southeast  of  it, 
BO  that  the  ** original  line,"  to  whatever  distance  projected, 
never  could  intersect  the  ''present  line.'*  It  is  for  this  rea- 
son alone,  because  one  definition  of  the  boundary — although 
not  faulty  in  terms — does  in  point  of  fact  involve  a  mathe- 
matical impossibility,  that  counsel  contends  that  the  act  is 
totally  void,  in  legal  contemplation  non-existent  and  inca- 
pable of  amendment. 

It  is  greatly  to  be  feared  that  a  rule  of  construction  so 
strict  as  that  insisted  upon  by  appellant  would,  if  generally 
enforced,  have  the  effect  of  invalidating  many  acts  of  our 
legislature  which  have  long  been  the  sole  support  of  impor- 
tant public  and  private  interests.  If  a  strict  scrutiny  were 
made  of  the  various  acts  creating  counties  and  defining  their 
boundaries,  especially  the  earlier  ones,  there  is  little  doubt 
that  many  errors  and  absurdities  would  be  discovered.  As 
an  instance,  it  may  be  mentioned  that  the  original  boundary- 
line  of  Fresno  County  cut  oflf  from  Tuolumne  County  that 
portion  of  its  territory  between  said  line  and  the  summit  of 
Mount  Lyell  and  transferred  it  to  Fresno  County,  but  when 
this  line  was  altered  by  the  act  of  1870  that  part  of  Tuolumne 
County,  though  cut  oflE  from  Fresno,  was  not  restored  to 
Tuolumne  by  any  express  provision  of  the  statute,  and,  there- 
fore, upon  a  strict  construction,  has  ever  since  remained 
derelict — a  no  man's  land.  But  the  rule  contended  for  by 
counsel  is  not  supported  by  the  authorities  he  cites.  They 
go  no  further  than  to  show  that  an  act  is  sometimes  found  to 
be  so  incomplete,  equivocal,  or  indefinite,  as  to  be  incapable 
of  enforcement  without  amendment,  but  they  are  not  placed 
upon  a  par  with  acts  that  have  been  expressly  repealed,  and 
which,  being  out  of  existence,  cannot  be  revived  by  acts  pro- 
fessing to  amend  them.  They  are  inoperative,  and,  in  that 
sense  only,  void,  but  if  by  amendment  they  can  be  made 
certain,  definite,  unambiguous,  there  is  no  reason  why  they 
may  not  be  made  operative  by  that  means  as  well  as  by  the 
passage  of  a  new  act.  If,  therefore,  the  act  of  1872  had  been 
inoperative  owing  to  the  mistake  above  indicated,  it  would 
have  been  cured  by  the  act  of  1874.    But  in  truth  it  would 


Digitized  by  LjOOQIC 


58      County  op  Mabiposa  v.  County  op  Madera.     [142  CaL 

have  required  no  greater  liberality  of  coostruction  than  is 
frequently  indulged  in  support  of  the  evident  intention  of 
the  legislature  to  support  the  act  of  1872.  It  is  clear  that 
the  legislature  intended  by  that  act  to  restore  the  original 
boundary-line  between  Fresno  and  Mariposa,  as  far  as  it 
could  be  followed  without  intersecting  the  (then)  "present'* 
line.  It  happened,  contrary  to  the  belief  of  the  legislature, 
that  the  original  line  could  be  followed  aU  the  way  to  the 
line  of  Tuolumne — the  common  eastern  boundary  of  both 
Mariposa  and  Fresno — ^without  intersecting  the  then  present 
line  of  division  between  them,  but  this  fact  did  not  deprive 
it  of  the  essential  quality  of  a  fixed,  certain,  and  definite 
boundary — the  sole  purpose  of  the  act. 

The  contention  of  counsel  for  appellant  that  the  act  of 
1872  never  took  effect,  either  as  originally  enacted  or  as 
amended  in  1874,  is  supposed  to  be  strongly  corroborated  by 
the  circumstance  that  in  the  act  of  1893,  creating  Madera 
County,  its  eastern  boundary  is  traced  from  the  southeast 
comer  only  to  the  "comer  common  to  the  counties  of  Tu- 
olumne, Mariposa,  and  Fresno''  (i.  e.  to  the  summit  of 
Mount  Lyell),  "thence  following  the  line  now  established 
between  the  counties  of  Mariposa  and  Fresno,  to,"  etc.  This 
certainly  proves  that  the  legislature' of  1893  had  relapsed  into 
the  same  mistake  made  by  the  legislature  of  1872, — ^viz.,  that 
the  original  boundary  between  Mariposa  and  Fresno  would 
pass  to  the  south  instead  of  to  the  north  of  Mount  LyeU,  but 
it  proves  nothing  more,  and,  clearly,  is  not  a  construction  of 
existing  laws  which  the  courts  are  bound  to  follow. 

The  judgment  of  the  superior  court  is  aflSrmed. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  Van 
Dyke,  J.,  and  Henshaw,  J.,  concurred. 
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[8.  F.  No.  2737.  In  Bank.— Januarj  29,  1904.] 

TERESA  BELL,  AppeUant,  v.  LUCIUS  L.  SOLOMONS,  Re- 
spondent. 

Trust— Action  to  Compkl  Convbtanck — Security  for  Indebtedness 
— ^Partial  Interest  of  PuaNTOT — Erroneous  Dismissal. — In  an 
action  to  compel  a  conveTance  from  a  trustee  who  purchased  real 
estate  at  a  sheriiTs  sale,  in  his  own  name,  with  money  alleged  to 
belong  to  plaintiff,  and  to  have  been  paid  bj  her  agent,  but  which 
the  court  found  to  have  been  paid  in  part  from  plaintiff's  monej 
and  in  part  from  money  belonging  to  her  alleged  agent  personally, 
and  further  found  that  the  deed  was  taken  by  defendant  as  security 
for  a  note  of  the  plaintiff  to  the  defendant,  and  another  note  from 
plaintiff's  alleged  agent  to  the  defendant,  and  for  cash  advanced 
at  the  sale,  it  was  error  for  the  court  upon  such  findings  to  dismiss 
the  action  without  any  relief  to  the  plaintiff,  though  without  preju- 
dice to  a  subsequ^it  action. 

Id. — ^BiGHT  OF  Plaintiff  to  Bedeem  and  Deceive  Gonyeyancb — ^Biohtb 
Of*  Alleokd  Agent  not  a  Party — ^DEFE2n>ANT  not  CkmcERNED. — 
The  plaintiff  is  entitled  to  redeem  the  entire  property  and  receive 
from  defendant  a  conveyance  to  her  of  the  property.  The  de- 
fendant not  having  made  plaintiff's  alleged  agent  a  party,  and 
she  not  having  concerned  herself  to  become  a  party  to  the  action, 
the  defendant  is  not  interested  in  any  controversy  that  may  arise 
between  plaintiff  and  such  third  party  with  respect  to  the  owner- 
ship of  the  money  received  by  him,  nor  in  their  respective  rights  to 
the  land  as  against  each  other,  in  case  of  redemption  by  either. 
He  is  only  entitled  to  hold  the  property  conveyed  to  him  untU 
all  the  money  secured  thereby  is  paid. 

Id. — ^LmcATiON  between  Plaintiff  and  Alleged  Agent — Findings 
not  Conclusive. — The  findings  of  the  court  in  this  action,  that 
the  money  with  which  the  defendant  purchased  the  property  was 
partly  the  money  of  the  plaintiff  and  partly  that  of  her  agent 
personally,  and  upon  other  matters  in  issue,  will  not  be  binding 
upon  the  plaintiff  in  any  litigation  between  her  and  her  alleged 
agent  concerning  their  interests  in  the  property  or  in  the  money 
advanced  to  purchase  it. 

Id. — Costs — ^Absence  of  Tender. — ^Where  the  plaintiff  made  no  tender 
of  payment  of  the  sums  due  to  the  defendant  for  which  he  holds 
the  legal  title  as  security,  the  costs  of  the  action  and  of  the  appeal 
must  be  paid  as  a  condition  of  the  relief  indicated. 

Id. — Offset — ^Rents  Beceived  by  Defendant. — ^It  is  not  intended  to 
decide  that  the  plaintiff,  if  she  redeem  the  property,  is  not  entitled 
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to  a  credit  for  any  rents  which  the  defendant  maj  have  recaiyed 
daring  the  time  he  has  been  in  possession,  as  an  offset  to  the  amount 
due  upon  the  redemption* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Z.  Blakeman,  for  Appellant 

Edmund  Tauszky,  and  Wallace  A.  Wise,  for  Appellant. 

SHAW,  J. — This  is  an  appeal  by  the  plaintiff  frwn  a 
judgment  and  from  an  order  denying  her  motion  for  a  new 
trial.  We  have  exammed  the  record  with  reference  to  the 
points  urged  in  support  of  the  appeal  from  the  order  denying 
her  motion  for  a  new  trial  and  have  concluded  that  the  evi- 
dence, though  not  satisfactory,  is  sufficient  to  support  the 
findings,  and  that  no  error  is  presented  thereby  which  is 
material  to  the  relief  to  which  we  think  the  plaintiff  is  en- 
titled, and  therefore  the  points  urged  upon  that  appeal  need 
not  be  further  considered. 

The  complaint  alleges,  in  substance,  that  one  Mary  E. 
Pleasant,  as  the  agent  of  the  plaintiff,  intrusted  the  defend- 
ant with  a  large  sum  of  money  belonging  to  the  plaintiff; 
that  with  this  money  the  defendant  purchased  a  certain  tract 
of  land,  described  in  the  complaint,  at  sheriff's  sale,  in  his 
'own  name,  and  took  a  certificate  and,  subsequently,  a  sheriff's 
deed  therefor,  conveying  title  to  him ;  that  he  paid  no  money 
at  the  sheriff's  sale  other  than  money  so  intrusted  to  him  by 
the  plaintiff,  except  the  sum  of  fifty  dollars,  which  he  ad- 
vanced out  of  his  own  funds  as  part  of  the  costs  of  the  sale ; 
that  the  defendant  still  holds  the  property  in  his  own  name, 
but,  in  fact,  as  trustee  for  the  plaintiff,  and  that  prior  to  the 
beginning  of  the  action  she  tendered  him  the  fifty  dollars 
paid  by  him  out  of  his  own  funds  at  the  sheriff's  sale,  and 
demanded  a  conveyance  of  the  property  by  him  to  her.  The 
prayer  is  for  a  decree  compelling  the  defendant  to  convey 
the  property  to  the  plaintiff  upon  the  payment  of  the  fifty 
dollars  in  question,  and  for  such  other  and  further  relief  as 
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ahe  may  be  entitled  to  in  the  premises.  The  answer  denied 
many  of  the  allegations  of  the  complaint,  and  set  np  afSrma- 
tive^  that  the  defendant  held  the  land  as  security  for  certain 
debts  existing  in  his  fayor  against  the  said  M.  E.  Pleas- 
ant and  the  plaintiff  respectively.  The  court  found  that  the 
defendant  purchased  the  land  with  money  furnished  to  him 
for  that  purpose  by  Mary  E.  Pleasant,  except  the  sum  of 
fifty  dollars  which  he  paid  out  of  his  own  funds ;  that  Mary 
E.  Pleasant  at  the  times  in  question  was  to  a  considerable 
degree  managing  and  conducting  the  affairs  of  the  plaintiff 
and  handling  money  belonging  to  her;  that  the  sum  so  fur- 
nished amounted  to  eleven  thousand  dollars,  of  which  five 
thousand  (me  hundred  dollars  belonged  to  the  plaintiff  and 
five  thousand  nine  hxmdred  dollars  to  Mary  E.  Pleasant ;  that 
defendant  did  not  know  that  any  of  the  money  belonged  to 
plaintiff;  that  it  was  agreed  between  plaintiff  and  Mary  E. 
Pleasant  at  the  time  he  purchased  the  property  at  the  sheriff's 
sale  that  he  would  hold  the  same  in  trust,  and  that,  if  a  re- 
demption was  made,  the  redemption  money  should  be  applied 
toward  the  payment  of  certain  notes  held  by  him  against  the 
plaintiff  and  Mary  E.  Pleasant,  respectively.  If  there  was 
no  redemption,  then  he  should  procure  a  deed  for  the  prop- 
erty in  his  own  name  and  dispose  of  the  same  and  apply  the 
proceeds  toward  the  payment  of  the  notes.  Other  facts  and 
details  were  put  in  issue  and  found  by  the  court,  but  they 
are  not  material  to  the  point  to  be  decided.  Upon  the  facts 
admitted  and  found  a  decree  was  made,  declaring  the  plain- 
tiff not  entitled  to  any  relief  against  the  defendant,  but  that 
the  judgment  should  be  without  prejudice  to  any  subsequent 
action  by  her  to  establish  her  rights  in  the  premises  after 
payment  to  the  defendant  of  the  several  amounts  to  him  due 
on  the  notes  and  fifty  dollars  advanced  by  him  out  of  his 
own  funds. 

We  think  the  court  should  not  thus  summarily  have  dis- 
missed the  plaintiff  from  its  forum  without  any  relief.  The 
defendant  does  not  claim  to  hold  the  absolute  title  to  the 
property.  All  that  he  claims,  and  all  that  the  court  finds,  in 
substance,  is,  that  he  holds  the  land  in  trust  to  secure  the 
payment  of  a  promissory  note  executed  to  him  by  the  plain- 
tiff on  March  26,  1896,  for  six  thousand  two  hundred  dollars, 
with  interest  at  seven  per  cent  per  annum  from  maturity. 


Digitized  by  LjOOQIC 


62  Bell  v,  Solomons.  [142  Cal. 

and  also  as  security  for  the  payment  of  a  balance  of  a  thou- 
sand dollars  owing  on  a  note  executed  by  Mary  E.  Pleasant 
to  defendant,  made  January  15,  1895,  with  seven  per  cent  in- 
terest  from  that  date,  and  for  the  further  payment  of  fifty 
dollars  advanced  by  him  at  the  sheriff's  sale,  with  power  to 
sell  the  property  for  the  payment  of  said  sums.  The  defend- 
ant is  not  interested  in  any  controversy  which  may  arise 
between  the  plaintiff  and  Mary  B.  Pleasant  with  respect  to 
the  ownership  of  the  money  which  he  received  for  the  purpose 
of  purchasing  the  property,  nor  in  their  respective  rights  in 
the  land  as  against  each  other  in  case  of  redemption  by  either. 
Nor  does  it  concern  him  whether  the  one  or  the  other  effects 
the  redemption.  He  is  entitled  to  hold  the  property  until  all 
the  money  secured  thereby  is  paid.  Both  the  plaintiff  and 
Mary  B.  Pleasant,  under  the  facts  found,  have  an  equitable 
interest  in  the  land,  and  would  be  entitled  to  redeem,  but 
neither  of  them  could  do  so  without  the  defendant's  consent, 
except  upon  payment  of  the  full  amount  due  from  both. 
Plaintiff  is  therefore,  upon  the  facts  as  claimed  by  defendant, 
entitled  to  tender  to  him  the  full  amount  due,  and  receive  from 
him  a  conveyance  of  the  property.  He  did  not  see  fit  to  ask 
in  his  answer  to  have  Mary  E.  Pleasant  made  a  party  to  the 
action,  and  it  is  not  in  accordance  with  our  ideas  of  justice 
that  the  plaintiff  should  be  denied  any  relief  because  of  this 
failure  on  the  part  of  the  defendant.  If  Mary  E.  Pleasant 
does  not  choose  to  assert  her  rights  to  the  property  against 
the  plaintiff,  if  any  she  have,  that  is  her  affair,  and  one  with 
which  the  defendant  had  no  concern.  It  appears  from  the 
record  in  this  case  that  the  property  in  question  has  been 
the  subject  of  long  and  vexatious  litigation.  It  is  to  the  in- 
terest of  the  parties  that  the  litigation  should  be  ended.  It 
is  true  that  plaintiff  asked  for  a  greater  measure  of  relief 
than  she  is  entitled  to,  but  the  relief  due  her  is  of  the  same 
nature  as  that  which  she  asked.  Her  interest  in  the  land  is, 
according  to  the  facts  found,  a  partial  interest  Instead  of  the 
entire  interest,  as  alleged,  and  the  sum  due  the  defendant  is 
much  larger  than  the  fifty  dollars  alleged.  But  nevertheless 
she  has  an  interest  which  entitles  her  to  redeem  on  payment 
of  the  amounts  found  due,  and  the  defendant  holds  the  legal 
title,  in  trust,  as  alleged,  although  partly  for  her  and  partly 
for  another.     The  relief  is  of  the  same  character,  and  the 
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rightsr  of  the  parties  are  of  the  same  nature  aa  alleged,  though 
different  in  detail,  and  the  court  has  power,  under  section 
580  of  the  Code  of  Civil  Procedure,  to  award  plaintiff  such 
relief  as  the  facts  warrant. 

The  fact  that  defendant  did  not  know  of  plaintiff's  inter- 
est in  the  money  furnished  him  by  Mary  E.  Pleasant  is  not 
material. 

Inasmuch  as  the  plaintiff  never  tendered  or  offered  to  pay 
the  sums  found  due,  or  made  any  attempt  to  do  so,  or  to 
ascertain  the  same,  before  suit,  she  should  not  be  allowed  the 
relief  here  indicated  except  upon  payment  of  the  costs. 

It  should  be  added  that  the  findings  of  the  court  in  this 
action,  that  the  money  with  which  the  defendant  purchased 
the  property  in  question  was  partly  the  money  of  Mary  E. 
Pleasant  and  partly  the  money  of  the  plaintiff,  'and  upon 
other  matters  in  issue,  will  not  be  binding  upon  the  plaintiff 
in  any  litigation  between  her  and  Mary  E.  Pleasant  concern- 
ing their  interests  in  the  property,  or  in  the  money  advanced 
for  the  purchase  thereof. 

The  evidence  and  findings  in  the  case  seem  to  cover  all  of 
the  matters  in  issue  between  the  parties  before  the  court,  and 
there  is  no  necessity  for  a  new  triaL  The  judgment,  however, 
should  be  modified  in  accordance  with  the  views  herein  ex- 
pressed. 

It  is  therefore  ordered  that  the  cause  be  remanded,  with 
directions  to  the  court  below  to  enter  judgment  declaring  that 
the  defendant  holds  the  property  as  security  for  the  sums  set 
forth  in  the  findings  and  conclusions  of  law,  specifying  par- 
ticularly the  amounts,  with  power  to  sell  the  same  to  pay  the 
said  sums  of  money,  and  that  upon  payment  of  the  said  sums, 
with  interest  due  at  the  time  of  payment  by  the  plaintiff  to 
him,  he  shall  execute  a  deed  convejring  to  her  the  property, 
and  that  the  defendant  recover  of  plaintiff  his  costs,  includ- 
ing his  costs  upon  this  appeal. 

McParland,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

ANGELLOTTI,  J.,  concurring. — I  concur  in  the  judg- 
ment. To  my  mind  it  is  entirely  immaterial  whether  all  or 
any  portion  of  plaintiff's  money  was  used  by  Mrs.  Pleasant 
in  the  payment  of  her  indebtedness  to  the  estate  of  Bell,  by 
reason  of  which  the  foreclosure  decree  held  by  the  estate  as 
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security  for  such  indebtedness  was  transferred  to  Mrs.  Gor- 
don for  Mrs.  Pleasant  in  the  year  1893,  with  the  full  knowl- 
edge of  plaintiflf.  Findings  of  the  court,  fully  sustained  by 
the  evidence,  justify  the  conclusion  that  Mrs.  Pleasant  had 
the  authority  to  authorize  the  taking  by  defendant  at  the 
sheriff's  sale  of  the  legal  title  as  security  for  the  payment  of 
the  notes  of  Mrs.  Bell  and  herself,  both  of  which  were  given 
for  a  valuable  consideration.  The  court  expressly  found  that 
it  is  not  true  **that  any  of  said  acts  or  proceedings  were  with- 
out the  knowledge  or  consent  of  plaintiff,"  and  the  evidence 
shows  very  clearly  that  plaintiff  had  clothed  Mrs.  Pleasant 
with  ostensible  authority  at  least  to  do  anything  and  every- 
thing she  saw  fit  to  do  with  relation  to  her  money.  The 
defendant  apparently  acted  in  the  highest  good  faith  through- 
out. 

Plaintiff  did  not  by  this  action  seek  a  decree  authorizing 
redemption.  She  claimed  that  defendant  was  a  trustee,  by 
reason  of  the  source  of  the  consideration.  She  failed  utterly 
to  establish  to  the  satisfaction  of  the  trial  court  the  cause  of 
action  alleged.  I  am  of  the  opinion  that  the  judgment,  under 
all  the  circumstances,  was  correct  and  should  be  a£Srmed. 
The  defendant  has,  however,  never  claimed  to  hold  the  prop- 
erty except  as  security  for  the  payment  of  the  amounts  due 
him  from  plaintiff  and  Mrs.  Pleasant,  and  as  this,  with  hia 
costs,  is  secured  to  him  by  the  modification  of  the  judgment 
proposed,  I  concur  in  the  judgment. 

VAN  DYKE,  J.,  dissenting. — I  dissent.  I  cannot  agree 
with  the  majority  opinion  in  this  case.  The  findings  are  not 
supported  by  the  evidence,  and  for  that  reason  a  new  trial 
should  be  had,  instead  of  merely  remanding  the  cause  with 
directions  to  the  court  below  to  enter  judgment  upon  the 
findings  as  therein  stated.  The  defendant  was  employed  by 
the  plaintiff  in  October,  1892,  as  her  attorney  and  counsel,  to 
advise  her  and  act  for  her  in  relation  to  all  her  interests  in 
the  estate  of  her  deceased  husband,  Thomas  Bell.  The  court 
finds  that  defendant  had  no  knowledge  as  to  the  amount  of 
money  which  the  plaintiff  had  placed  in  the  hands  of  Mary 
E.  Pleasant,  her  colored  servant,  prior  to  the  commencement 
of  this  action,  and  had  no  knowledge  that  any  of  plaintiff's 
money  had  been  deposited  in  the  account  and  to  the  credit 
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of  said  Mary  £.  Pleasant  with  the  Donohoe-Eelly  Banking 
Company,  or  that  said  Mary  E.  Pleasant  had  in  her  posses- 
sion money  of  the  plaintiflf  for  any  purpose  whatever,  and 
that  defendant  did  not  know  that  any  sum  of  money  in  the 
possession  of  Mary  E.  Pleasant  was  the  property  of  the 
plaintiff,  or  that  its  possession  had  been  intrusted  to  said 
Mary  E.  Pleasant  by  the  plaintiff.  The  court  also  finds  that 
said  Mary  E.  Pleasant  did  not,  on  the  twenty-third  day  of 
February,  1893,  or  at  any  other  time,  place  in  the  hands  of 
the  defendant  the  sum  of  eleven  thousand  dollars  of  plain- 
tiff's money  or  any  of  plaintiff's  money  above  the  sum  of 
five  thousand  one  hundred  dollars,  and  that  defendant  did 
not  receive  said  sum  of  eleven  thousand  dollars  knowing  it  or 
any  part  of  it  to  be  the  money  of  the  plaintiff,  and  did  not 
pay  any  money  for  or  on  account  of  the  purchase  of  said 
judgment  and  decree  of  foreclosure  or  otherwise  knowing  it 
to  be  plaintiff's  money. 

These  findings  of  the  court  in  reference  to  the  ownership  of 
the  money  received  by  the  defendant  for  and  on  account  of 
the  purchase  of  said  judgment  and  decree  of  foreclosure 
and  the  want  of  knowledge  of  said  defendant  as  to^said  own- 
ership are  not  supported  by  the  evidence.  The  Mary  E. 
Pleasant  spoken  of  was  a  colored  woman  who  had  resided 
with  the  plaintiff  and  her  husband,  Thomas  Bell,  for  many 
years  prior  to  the  latter 's  death,  and  continued  to  reside  with 
the  plaintiff  after  Bell's  death  until  January,  1899.  She  was 
familiarly  called  in  the  Bell  family  ** Mammy,"  and  was  re- 
garded with  indulgence  by  the  family,  and  she  talked  of  the 
family  affairs  of  her  mistress  as  **hers"  and  **ours,"  and 
the  defendant  says:  **I  was  employed  by  Mrs.  Pleasant  as 
the  attorney  of  Mrs.  Bell,"  and  he  states  that  in  the  first 
interview  that  he  had  with  the  plaintiff:  **Mrs.  Bell  said  that 
Mrs.  Pleasant  had  complete  charge  of  her  affairs,  that  she 
was  boss,  that  she  herself  understood  nothing  about  business, 
never  had  transacted  business  in  her  life,  and  never  knew  any- 
thing of  her  affairs ;  that  Mrs.  Pleasant  had  always  had  charge 
of  them  as  far  back  as  she  could  recollect,  that  she  was  the 
only  mother  that  she  had  ever  known,  and  that  she  had  always 
been  a  mother  to  her,  and  that  she  was  the  same  as  her  child, 
and  that  everything  was  entirely  in  her  hands,  that  whatever 
she  had  was  Mrs.  Pleasant 's,  and  that  whatever  Mrs.  Pleasant 
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had  was  hers,  and  that  there  never  had  been  any  distinction, 
and  that  there  was  no  use  of  trying  to  talk  business  with  her, 
that  she  would  not  know  anything  about  it,  didn't  want  to 
know  anything  about  it,  that  Mr.  Bell  had  always  kept  her 
like  a  child,  and  so  had  Mammy — she  always  called  her 
*  Mammy,'  except  sometimes  *Mary  Ellen' — ^and  she  did  this 
in  response  to  a  statement  that  I  had  made."  It  appears 
from  the  evidence  that  all  the  moneys  of  plaintiflf  were  in- 
trusted  to  this  colored  woman  as  her  servant,  and  were  ad- 
ministered by  her  without  any  kind  of  supervision.  Her 
position  and  powers  seem  to  be  of  unusual  and  extreme  trust 
and  confidence,  as  stated  by  the  plaintiff  herself  to  the  de- 
fendant. He  says:  **She  said  I  never  need  consult  her  under 
any  circumstances  in  regard  to  her  business,  but  to  consult 
nobody  but  Mrs.  Pleasant.  .  .  .  From  that  time  on  I  never 
did."  Accordingly  all  the  moneys  received  by  the  plaintiff 
from  the  estate  of  her  husband,  and  on  policies  on  his  life, 
amounting  during  a  period  of  three  months  following  Novem- 
ber 8,  1892,  to  the  sum  of  $37,779.75,  were  paid  to  Mary 
Pleasant,  and  the  greater  part  of  them  were  deposited  by  said 
Mary  Pleasant  to  her  own  account  in  the  Donohoe-Kelly 
Bank,  from  which  they  were  drawn  on  her  check  from  time 
to  time,  as  required  for  the  use  of  the  plaintiff  or  other  pur- 
poses. Her  deposits  during  this  period,  together  with  the 
balance  of  a  small  sum  were,  as  shown  by  her  bank  account, 
as  follows: — 

1891— Feb.  28th  (balance)    $        38.00 

1892— Nov.  28th  8,767.25 

1892— Nov.  29th  5,000.00 

1892— Dec.  9th    632.15 

1893— Jan.  5th   800.00 

1893— Jan.  6th   10,012.50 

1893— Jan.  14th   6,000.00 

1893— Jan.  23d  1,000.00 

1893— Feb.  23d  5,900.00 

Of  these  amounts,  it  is  admitted  that  the  items  of  Novem- 
ber 28  and  29,  1892,  and  of  January  6  and  14,  1893,  were 
moneys  of  the  plaintiff — the  last  of  said  items  (six  thousand 
dollars)  being  for  family  allowance  for  the  three  months 
ending  January  16,  1893.  These  include  all  the  larger  items, 
excepting  the  last  one,  in  the  account.     Some  of  the  other 
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smaller  items  are  unexplained.  The  thousand-dollar  item  of 
January  23,  1893,  is  perhaps  a  portion  of  the  family  allow- 
ance of  two  thousand  dollars  for  the  month  ending  February 
16th,  evidenced  by  receipt  as  follows : — 

**San  Francisco,  January  23,  1893.  Received  from  Lu- 
cius L.  Solomons  Two  Thousand  &  00-100  Dollars  in  gold 
coin  in  payment  of  Mrs.  Bell's  allowance  for  month  ending 
February  16,  1893.    M.  E.  Pleasant."  \ 

In  regard  to  the  last  item  of  five  thousand  nine  hundred 
dollars,  it  appears  from  the  evidence  that  the  defendant  Feb- 
ruary 18,  1893,  received  from  the  executors  for  the  plaintiff 
the  Sinn  of  six  thousand  dollars,  being  her  allowance  for  three 
months  in  advance,  which  he  paid  to  Mary  Pleasant,  and  took 
from  her  receipts  as  follows : — 

"San  Francisco,  February  21,  1893.  Received  from  Lu- 
cius L.  Solomons  One  Thousand  &  00-100  Dollars  in  gold  coin, 
leaving  $5,000  still  in  his  possession  to  be  deposited  in  my 
bank.    M.  B.  Pleasant." 

''San  Francisco,  February  23,  1893.  Received  from  Lu- 
cius L.  Solomons  Five  Thousand  &  00-100  Dollars,  by  check 
No.  690a,  being  balance  of  family  allowance  up  to  May  16, 
1893.    M.  E.  Pleasant." 

At  that  date  the  balance  to  her  credit  is  found  to  be 
$13,522.21.  Against  this,  on  the  next  day,  she  gave  to  the 
defendant  her  check  on  the  Donohoe-Kelly  Bank  for  eleven 
thousand  dollars,  out  of  the  proceeds  of  which  the  considera- 
tion for  the  assignment  was  paid.  The  amount  so  withdrawn, 
together  with  the  sum  of  $2,515.50,  paid  on  account  of  the 
plaintiff  for  assessments  on  mining  stock  owned  by  her, 
entirely  exhausted  the  balance  in  the  bank  to  the  credit  of 
Mary  Pleasant,  except  the  amount  of  $6.71.  With  regard  to 
the  alleged  loan,  there  is  no  specific  finding,  but  merely  the 
general  finding  already  referred  to,  that  of  the  money  repre- 
sented by  the  check,  five  thousand  nine  hundred  dollars  was 
the  money  of  Mary  Pleasant,  but  there  is  no  evidence  to 
justify  the  finding  of  the  ownership  on  her  part  of  said 
money.  The  court,  in  fact,  found  that  the  Clark-Twitchell 
mortgage  was  held  by  the  executors  of  Bell  as  security  for 
the  sum  of  $10,466.    For  this  sum  demand  was  made  by  the 
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•executors  January,  1893,  and  the  money  not  being  paid,  ex- 
ecution was  issued  on  the  judgment,  and  the  property  was 
noticed  for  sale  February  24,  1893.  Under  these  circum- 
stances it  was  proposed  by  Mary  Pleasant  to  purchase  the 
mortgaged  property  at  the  sale,  but  she  told  defendant  there 
was  not  enough  money  in  bank  to  make  the  purchase.  It  was 
proposed  to  the  plaintiff  to  obtain  from  the  executors  an 
advance  of  plaintiff's  allowance  for  three  months,  and  plain- 
tiff consented.  She  had  come  with  Mary  Pleasant  to  the 
defendant's  ofiSce  to  sign  the  vouchers,  and  defendant  says: 
^*I  don't  remember  all  the  conversation,  but  Mrs.  Pleasant 
announced  that  she  and  Mrs.  Bell  had  come  down  in  answer 
to  my  summons  so  that  Mrs.  Bell  could  sign  the  vouchers  for 
the  money,  six  thousand  dollars  we  were  going  to  get  in  ad- 
vance, and  that  Mrs.  Bell  was  going  to  let  her  have  the  neces- 
sary amount  to  make  up  the  full  sum  necessary  to  pay  the 
executors  for  this  assignment.  ...  I  cannot  remember  the 
language  that  was  used.  Mrs.  Pleasant  said  that  she  had 
spoken  to  Mrs.  BeU  in  accordance  with  a  previous  conversa- 
tion she  had  with  me ;  that  Mrs.  Bell  was  willing  to  draw  her 
family  allowance  in  advance  and  to  let  Mrs.  Pleasant  have 
the  three  thousand  five  hundred  dollars  which  I  believe  was 
the  amount  that  she  was  short,  in  order  to  pay  for  the  assign- 
ment of  the  judgment.'*  From  this,  in  connection  with  what 
was  elsewhere  said  by  the  defendant,  the  meaning  seems  to 
be  that  the  money  was  advanced  to  Mary  Pleasant  to  supply 
the  deficiency  in  her  bank  account.  The  remaining  two  thou- 
sand five  hundred  dollars  of  the  amount  was  to  be  used,  as 
the  witness  explains,  in  payment  of  plaintiff's  indebtedness 
for  assessments  on  her  mining  stock.  The  defendant  himself 
did  not  understand  that  the  money  was  to  be  advanced  as  a 
loan.  **I  did  not  so  conclude  at  the  time.  ...  I  suppose 
that  is  the  legal  effect  of  it.  ...  I  conclude  now  it  was  a 
loan  or  gift.  ...  I  did  not  pay  any  attention  to  the  question 
of  advance  or  anything  of  that  sort,  because  I  had  been  told 
by  Mrs.  BeU  that  what  was  hers  was  Mrs.  Pleasant 's  and 
vice  versa.* ^  Hence,  what  was  said  by  Mary  Pleasant,  assum- 
ing that  it  was  thoroughly  understood  and  assented  to  by 
plaintiff,  is  quite  consistent  with  the  theory  that  the  purchase 
was  to  be  made  on  account  of  the  plaintiff.  This  is  not  only 
the  presumption  naturally  arising  from  the  relations  of  the 
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parties  and  the  circumstances  of  the  case,  but  such  presump- 
tion is  raised  by  law.  In  fact,  any  other  construction  of  the 
conduct  of  the  parties  would  not  be  consistent  with  the  good 
faith  required  of  one  in  Mary  Pleasant 's  position,  or  with 
the  presumptions  raised  by  law  with  reference  thereto, 
(Code  Civ.  Proc.,  sec.  1963,  subds.  4,  19,  20,  28;  Civ.  Code, 
sees.  2219,  2224,  2231,  2235.)  The  evidence  shows,  and  the 
court  so  found,  that  ''at  the  time  of  the  death  of  Thomas 
Bell  said  Mary  E.  Pleasant  had  on  deposit  to  her  credit  in 
the  said  Donohoe-Kelly  Bank,  a  balance  of  $33.08  only,  and 
there  is  no  evidence  showing  that  afterwards  she  received,  or 
had  in  her  possession,  or  deposited  in  her  bank,  any  money 
belonging  to  herself.  It  is  clear,  therefore,  that  the  sum  of 
five  thousand  nine  hundred  dollars,  as  well  as  the  rest  of  the 
money  used  in  the  purchase  of  the  judgment  was  the  money 
of  the  plaintiff,  and  the  property  purchased  also  became  hers. 
"When  a  transfer  of  real  property  is  made  to  one  person, 
and  the  consideration  therefor  is  paid  by  or  for  another,  a 
trust  is  presumed  to  result  in  favor  of  the  person  by  or  for 
whom  such  payment  is  made."  (Civ.  Code,  sec.  853.)  And 
the  defendant,  from  his  relations  with  the  parties  and  the 
transactions,  must  have  known  this. 

*'If  the  party  obtains  knowledge  or  information  of  facts 
which  are  sufficient  to  put  a  prudent  ;nan  upon  inquiry,  and 
which  are  of  such  a  nature  that  the  inquiry  if  prosecuted 
with  reasonable  diligence  would  certainly  lead  to  the  discov- 
ery of  a  conflicting  claim,  then  the  inference  that  he  ac- 
quired the  information  constituting  actual  notice  is  necessary 
and  absolute.'*  (2  Pomeroy's  Equity  Jurisprudence,  sec. 
597;  Lady  Washington  Con.  Co.  v.  Wood,  113  Cal.  482;  Duff 
V.  Duff,  71  Cal.  513.) 

There  is  no  apparent  reason  why  this  colored  servant,  with- 
out means,  should  seek  to  acquire  the  lot  in  question  as  her 
own  property,  and  that  either  Bell  in  his  lifetime  or  his 
widow,  the  plaintiff,  should  have  loaned  her  the  money  for 
such  purpose.  But  there  is  every  reason  why  the  Bells  should 
desire  the  lot  in  question,  as  it  adjoins  the  Bell  homestead 
property,  and  all  these  circumstances  must  have  been  known 
to  the  defendant — ^in  fact,  he  admitted  he  knew  that  prop- 
erty very  well.  Hence  the  unreasonableness — not  to  say  ab- 
surdity— of  the  contention  that  the  transaction  was  a  bona 
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fde  purchase  by  Mary  E.  Pleasant — the  colored  servant  of 
the  Bell  family — of  the  lot  in  question.  .  She  was  in  court  as 
&  witness  on  the  part  of  the  plaintiff.  Still  the  defendant 
did  not  call  her  to  substantiate  his  theory  that  the  purchase 
was  for  and  on  her  account  as  her  own  property. 

From  the  foregoing  it  is  evident  that  the  findings  as  to 
the  ownership  of  the  funds  that  were  used  in  the  purchase  of 
the  lot  in  the  suit,  and  also  as  to  the  title  to  said  lot,  and  as  to 
the  want  of  knowledge  of  the  defendant  as  to  the  right  i^d 
ownership  of  the  plaintiff  in  the  premises,  are  not  supported 
by  the  evidence. 

But  if,  as  found  by  the  court,  Mary  E.  Pleasant  was  a  part 
owner  with  the  plaintiff  in  the  property  in  litigation,  she 
should  have  been  made  a  party  to  the  action,  but  the  defend- 
ant, although  contending  with  the  finding  of  the  court  that 
such  is  the  case,  raised  no  objection  on  that  score,  either  by 
demurrer  or  answer,  and,  therefore,  as  to  him  such  an  objec- 
tion was  waived.  (Code  Civ.  Proc,  sec.  434.)  .  **But  when 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in,  and  to  that  end  may  order 
amended  and  supplemental  pleadings,  or  a  cross-complaint 
to  be  filed,  and  summons  thereon  to  be  issued  and  served." 
(Code  Civ.  Proc,  sec.  389.) 

The  defendant,  it  is  to  be  noted,  does  not  in  his  affirmative 
defense,  nor  in  his  testimony,  claim  the  absolute  ownership  of 
the  land  in  controversy.  But  his  claim  is,  that  he  holds  the 
land  in  pursuance  of  an  agreement  with  Mary  E.  Pleasant, 
whereby  he  is  to  dispose  of  it  and  apply  the  proceeds  to  the 
payment  of  the  balance  due  on  the  two  notes  for  six  thousand 
two  hundred  dollars  and  three  thousand  dollars  respectively. 
But  it  was  not  shown  on  this  trial  that  Mary  E.  Pleasant  had 
authority,  as  agent  of  plaintiff  or  otherwise,  to  hypothecate 
the  land  as  security  for  the  notes  in  question,  or  either  of 
them.  If,  however,  on  another  trial  it  should  turn  out  that 
she  did  have  such  authority,  and  the  notes  were  given  under 
circumstances  which  would  make  the  consideration  question- 
able under  the  law  relating  to  persons  occupying  confidential 
relations,  it  would  in  such  event  be  necessary  to  ascertain  the 
value  of  the  services  which  enter  into  the  consideration,  and 
thus  arrive  at  the  amount  justly  due  to  defendant  in  the 
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premises.  The  plaintiflf,  however,  should  not  in  any  event  be 
relegated  to  another  suit  to  determine  her  right  to  the  land 
as  against  the  defendant  or  other  parties,  but,  if  necessary, 
such  other  parties  should  be  brought  in. 

A  rehearing  was  denied  February  27,  1904,  upon  which  the 
following  opinion  was  rendered  by  the  court: — 

THE  COURT.— The  petition  for  rehearing  is  denied.  It 
is  not  intended  by  the  (pinion  herein  to  decide  that  the  plain- 
tiflf, if  she  redeems  the  property,  is  not  entitled  to  claim  a 
credit  for  any  rents  which  the  defendant,  Solomons,  may  have 
received  during  the  time  he  has  been  in  possession  thereof,  as 
an  offset  to  the  amount  due  upon  the  redemption. 


[S.  P.  No.  3472.    In  Bank.— Januaiy  30,  1904.]  uT  71 
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THE  PEOPLE   ex  rel.   Charles  J.  Martin,  AppeUant,  v.      '^^"^ 
GEORGE  D.  WORSWICK,  Respondent. 

Quo  Waeranto — ^VALiDrrT  of  Election  fob  Mayoii-— Beoistration  of 
Voters — ^Insufficient  Complaint. — A  complaint  in  quo  ioarranto, 
to  determine  the  validity  of  an  election  for  major  of  the  city  of 
San  Jose,  which  merely  alleges  that  copies  of  an  old  great  register 
were  used  at  the  polls  instead  of  copies  of  a  new  one  required  by 
law,  bnt  which  does  not  aver  that  the  names  of  aU  the  voters  were 
not  on  the  new  register,  does  not  state  a  cause  of  action. 

Id. — ^Neglect  of  Officers  of  Election — Qualified  Voters  not  Af- 
fected— (Constitutional  Law. — Qualified  voters,  who  were  prop- 
erly registered,  could  not  be  deprived  of  their  votes  because  the 
officers  of  election  neglected  to  perform  the  ministerial  and  direc- 
tory duty  of  having  the  proper  register  before  them  for  examina- 
tion, and  any  provision  of  law  having  that  effect  would  be  un- 
constitutional. 

Id. — Municipal  Election — City  Charter — Copies  of  Last  Completed 
Great  Beoistsr — ^New  Kegistration  not  Completed. — ^Under  the 
freeholders'  charter  of  the  city  of  San  Jose,  copies  of  the  last 
completed  great  register  are  to  be  used  at  a  general  municipal  elec- 
tion held  in  said  city,  besides  a  supplemental  list  of  all  voters  who 
have  registered  since  the  time  of  the  last  completed  great  register; 
and  a  new  registration  commenced  in  January  for  the  year  1902, 
which  was  not  to  be  completed  until  September,  was  intended  only 
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for  the  general  state  election  in  November  of  that  year,  and  war 
not  required  to  be  used  at  a  municipal  election  held  in  said  city 
in  the  month  of  May,  1902. 

Id. — Qualification  of  Voters — Object  or  Registration — Ck)NSTRUO- 
TiON  OF  Begistby  IiAW.-^Begistration  is  not  a  constitutional  quali- 
fication of  voters;  but  is  simply  a  reasonable  method  of  identifying 
qualified  voters.  A  registry  law  should  not  be  construed  so  as 
seriously  to  impair  the  practical  working  of  a  city  govemmenty 
and  leave  it  without  a  legislative  department,  unless  clearly  im- 
perative. 

Id. — Ballots  Improperly  Cast — iNbuFPiciENT  Averment. — ^An  aver- 
ment in  the  complaint  that  one  hundred  and  twenty-four  ballots 
were  cast  by  voters  who  were  registered  after  the  commencement 
of  forty  days  next  preceding  the  general  election  is  not  suficient, 
where  there  is  no  showing  in  the  complaint  that  such  ballots,  if 
improperly  received,  could  have  changed  the  result  of  the  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  and  E.  B.  Cothran,  fop 
Appellant. 

John  E.  Richards,  and  F.  B.  Brown,  for  Respondent. 

McFARLAND,  J.— The  defendant  was  elected  to  the  office 
of  mayor  of  the  city  of  San  Jose  at  a  general  city  election 
held  on  the  third  Monday  in  May  (May  19),  1902,  and  after- 
wards qualified  and  took  possession  of  said  office.  The  pres- 
ent proceeding  is  in  the  nature  of  quo  warranto,  brought  in 
the  name  of  the  people  of  the  state,  on  relation  of  Charles  J. 
Martin,  to  have  it  adjudicated  that  said  election  was  illegal, 
null,  and  void,  that  said  Worswick  be  ousted  from  his  office, 
and  that  the  relator,  Martin,  who  was  the  immediate  prede- 
cessor of  defendant  in  the  office,  is  entitled  to  said  office  upon 
the  ground  of  his  right  to  hold  the  same  until  the  legal  elec- 
tion and  qualification  of  a  successor.  A  demurrer  to  the 
complaint  was  sustained  in  the  court  below;  and  plaintiff 
declining  to  amend,  judgment  went  for  defendant.  From 
this  judgment  plaintiff  appeals.  There  are  two  counts  in 
the  complaint,  but  the  second  incorporates  nearly  all  the 
material  averments  of  fact  contained  in  the  first,  and  there 
is  no  substantial  difference  between  the  two  counts. 
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It  is  averred  that  at  the  said  election  of  May  19,  1902, 
4,694  ballots  were  cast,  and  that  as  to  2,857  of  the  persons 
who  cast  said  ballots  **the  only  great  register  or  register  of 
voters  nsed  by  and  for  said  2,857  persons  casting  said  bal- 
lots, as  aforesaid,  was  made,  arranged  and  in  the  ofSce  of  the 
county  clerk  of  said  Santa  Clara  County  prior  to  the  first 
day  of  January,  1902";  and  that  the  names  of  said  2,857 
voters,  **were  upon  the  great  register  of  the  said  county  of 
Santa  Clara,  before  the  first  day  of  January,  1902,  and  the 
said  great  register  containing  the  said  2,857  names  was  by 
the  county  clerk  of  the  said  county  of  Santa  Clara  made  and 
arranged  for  each  election  precinct  of  said  city  of  San  Jose 
during  the  year  1900,  and  before  the  first  day  of  January, 
1902."  These  are  the  main  material  averments  of  the  com- 
plaint ;  and  appellant  contends  that  the  charter  of  the  city  of 
San  Jose  provides  that  city  elections  shall  be  conducted  under 
the  general  election  laws  of  the  state,  and  that  under  those 
laws  as  they  existed  at  the  time  of  said  city  election  no  one 
could  legally  vote  at  such  election  who  had  not  been  reg- 
istered forty  days  before  such  election  on  the  new  register 
which  the  clerk  commenced  to  prepare  on  January  1,  1902. 
No  fraud  is  alleged;  and  it  is  not  averred  that  any  legal 
voter  was  denied  the  right  to  vote,  or  that  the  2,857  persons 
were  not,  independent  of  the  question  of  registration,  quali- 
fied voters,  or  were  not  on  a  legal  register,  or  that  the  rejec- 
tion of  these  ballots  would  have  changed  the  result.  There- 
fore, even  if  the  correctness  of  appellant's  theory  that  no 
one  was  a  legal  voter  at  such  election  who  was  not  on  the 
new  register  be  conceded,  still  the  complaint  is  fatally  de- 
fective because  it  is  not  averred  therein  that  the  2,857  voters 
were  not  on  such  new  register.  The  averment  is  only  that 
copies  of  the  old  register  were  used  at  the  polls  instead  of 
copies  of  the  new  register.  But  if  the  said  persons  were 
otherwise  qualified  voters,  and  had  caused  their  names  to  be 
properly  registered,  they  did  not  lose  their  votes  because  the 
oflScers  of  the  election  neglected  to  perform  the  ministerial  and 
directory  duty  of  having  the  proper  register  before  them  for 
examination.  If  there  were  any  provisions  in  the  registry 
laws  which  clearly  contemplated  the  disfranchisement  of  a 
qualified  voter  for  such  neglect  by  the  election  board,  it  would 
be  unconstitutional. 
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Under  the  foregoing  facte  it  is  perhaps  unnecessary  to  look 
further  into  the  case,  but  as  counsel  have  elaborately  dis- 
cussed other  questions,  it  is  no  doubt  expected  that  we  shall 
notice  them :  and  we  will  do  so  briefly. 

We  think  that  the  register  in  existence  in  1901  was  the 
proper  one  to  be  used  at  the  said  city  election ;  and  that  there- 
fore the  demurrer  would  have  been  properly  sustained,  even 
if  the  avermente  of  the  complaint  had  been  sufficient  to  raise 
the  questions  discussed  in  the  pointe  and  arguments  of  appel- 
lant. 

The  municipality  of  the  city  of  San  Jose  is  organized  un- 
der what  is  known  as  a  ** freeholders'  charter."  The  charter 
was  adopted  in  1897;  and  the  two  provisions  of  it  material 
here  are  section  1  of  chapter  1  of  article  II,  and  section  19  of 
article  XIII.  Said  section  1  is  as  follows:  *'The  provisions  of 
all  general  laws  governing  elections  for  state  and  county  offi- 
cers not  inconsistent  with  the  provisions  of  this  charter  are 
hereby  adopted  as  the  law  governing  city  elections,  and  the 
mayor  and  common  council,  and  the  city  clerk  respectively, 
shall  exercise  the  powers  and  perform  the  duties  conferred 
or  imposed  by  law  on  boards  of  supervisors  and  county  clerks 
concerning  elections.*'  Said  section  19  is  as  follows:  **It  shall 
be  the  duty  of  the  board  of  supervisors  of  the  county  of  Santa 
Clara,  when  great  registers  are  being  printed,  to  provide  for 
the  printing  of  a  sufficient  number  of  such  registers,  in  addi- 
tion to  the  number  required  otherwise  by  law,  to  be  printed 
for  the  general  and  special  municipal  elections  to  be  held  or 
likely  to  be  held  in  the  city  of  San  Jose,  and  it  shall  be  the 
duty  of  the  county  clerk  of  said  county  to  furnish  such  regis- 
ters in  sufficient  number  when  so  required  by  the  mayor  and 
common  council  of  said  city.  The  said  county  clerk,  when  so 
required,  for  the  purpose  of  a  general  or  special  municipal 
election,  shall  furnish  to  said  mayor  and  common  council  a 
supplemental  list  of  all  voters  who  have  registered  since  the 
time  of  the  last  printed  great  register." 

Said  section  1  was  afterwards  amended,  but  only  as  to 
special  elections,  all  of  the  language  used  in  the  section  as 
above  quoted  being  retained ;  and  as  the  election  here  in  ques- 
tion was  a  general  city  election,  the  amendment  is  of  no  con- 
sequence. 

At  the  time  of  the  adoption  of  the  charter  the  general  laws 
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governing  the  election  of  city  and  county  officers  provided 
for  a  great  register  in  each  county,  and  that  the  whole  of 
said  register  should  be  printed,  and  further,  that  there  should 
be  a  new  great  register  only  when  ordered  by  the  board  of 
supervisors.  In  1899  there  were  amendments  to  the  general 
laws  governing  the  election  of  state  and  county  o£Scers ;  and 
by  these  amendments  it  was  provided,  among  other  things, 
that  in  every  even-numbered  year  there  should  be  a  new 
register  *'of  the  names  of  the  qualified  electors  of  each  of  the 
counties  of  the  state"  and  of  consolidated  cities  and  counties; 
and  that  only  part  of  the  same  should  be  printed.  It  was  also 
provided  that  the  county  clerk  should  commence  the  new 
register  on  the  first  day  of  January  of  each  of  such  even-num- 
bered years,  and  that  it  should  ''be  in  progress  at  all  times 
except  during  the  forty  days  immediately  preceding  any  elec- 
tion, when  it  shall  cease."  It  was  also  provided  that  the 
clerk  must  enter  in  the  register  **the  names  of  the  qualified 
electors  of  the  county";  that  the  names  of  no  naturalized  citi- 
zen shall  be  entered  unless  it  appear  that  '*he  would  be  an 
elector  of  the  county  at  the  next  succeeding  election";  and 
that  the  clerk  must  purge  the  register  in  the  first  week  in 
September.  (Pol.  Code,  sees.  1094  etseq.)  It  is  apparent  from 
these  and  other  provisions  of  the  code  that  the  register  which 
is  to  be  commenced  on  January  1st,  and  is  not  to  be  com- 
pleted until  September,  is  intended  solely  for  the  general 
election  for  state  and  county  officers,  which  occurs  in  No- 
vember. Indeed,  the  general  laws  of  the  state  touching  the 
registration  of  voters  prior  to  state  and  county  elections  have 
no  bearing  on  an  election  of  city  officers  in  a  municipality 
governed  by  a  freeholders*  charter,  except  so  far  as  they  are 
adopted  by  the  charter  itself.  It  is  conceded  that  the  election 
here  in  question  was  a  ** municipal  affair,"  and,  of  course,  the 
city  could  have  adopted  any  system  of  registry,  or  could  have 
declined  to  have  any  at  all.  The  reference  in  section  19  of 
the  charter  is  clearly  to  the  last  completed  register ;  the  word 
''printed"  was  evidently  used  because  at  that  time,  and  for 
many  years  previous  thereto,  the  register  was  printed  in  ac- 
cordance with  the  provisions  of  the  law  then  existing ;  but  the 
thing  meant  was  clearly  the  register  which  at  that  time  it  was 
the  custom  to  print.  The  register  itself  is  the  same  as  it  was 
before  the  amendments  of  1899 ;  the  difference  is  in  the  extent 
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to  which  it  must  be  printed — ^the  law  now  providing  only  for 
the  printing  of  indexes  and  copies  of  original  afSdavits  of 
registration.  But  the  thing  designated  by  said  section  19  is 
the  last  completed  register,  which  is  the  same  now  as  when 
the  charter  was  adopted.  We  see  no  significance  in  the  state- 
ment of  counsel  that  on  the  first  day  of  January  the  old  reg- 
ister becomes  functus  officio ;  of  course,  it  cannot  be  used  for 
the  next  state  and  county  election,  but  it  is  still  in  existence, 
and  is  the  register  which,  by  the  provisions  of  the  charter, 
is  to  be  used  at  the  general  city  election.  It  is  competent,  and 
not  uncommon,  for  a  law — whether  a  statute,  charter,  or 
ordinance — ^to  incorporate,  as  part  of  it,  some  provision  of 
another  law;  and  while  this  form  of  legislating  may  some- 
times lead  to  confusion,  it  ia  perfectly  legitimate  where  the 
meaning  is  kept  clear  and  the  operative  words  are  suflScient 
to  effect  the  intended  purpose — and  such  we  think  is  the  case 
here  with  respect  to  the  adoption  of  the  charter  of  the  last 
completed  register. 

It  is  also  averred  that  one  hundred  and  twenty-four  ballots 
were  cast  by  voters  whose  names  were  registered  after  the 
commencement  of  the  forty  days  next  preceding  the  city 
election ;  but  there  is  very  slight  allusion  to  this  averment  in 
the  briefs  of  counsel,  and  it  is  sufficient  to  say  on  the  point 
that  there  is  no  showing  that  these  ballots,  even  if  improperly 
received,  could  have  changed  the  result. 

It  may  be  observed  that  the  contentions  of  appellant  rest 
entirely  upon  grounds  that  may  be  properly  designated  as 
purely  technical.  Registration  is  not  a  constitutional  qualifi- 
cation of  voters.  It  is  simply  a  reasonable  method  of  identi- 
fying qualified  voters,  and  in  this  view  only  is  a  registration 
law  itself  constitutional.  There  is  no  pretense  that  any 
qualified  voters  were  prevented  from  voting,  or  that  the  cir- 
cumstances were  such  that  there  might  have  been  an  unascer- 
tainable  number  of  such  voters  so  prevented,  or  that  any  one 
voted  who  was  not  a  constitutionally  qualified  elector,  or  that 
the  will  of  a  majority  of  the  qualified  voters  was  not  expressed 
in  the  result  of  the  election.  Indeed,  from  all  that  appears  in 
the  case,  the  majority  for  the  respondent  may  have  been  so 
overwhelming  that  it  would  have  been  folly  to  attempt  to  con- 
test the  election.  Under  the  circumstances,  the  construction 
of  the  law  contended  for  by  appellant  would  seriously  impair 
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the  practical  working  of  the  city  government.  Moreover,  if 
applied  to  the  city  councilmen,  who  hold  for  a  fixed  term, 
and  not  until  their  successors  are  elected  and  qualified,  it 
would  entirely  destroy  the  existence  of  the  governing  body 
of  the  municipality,  and  leave  the  city  without  any  legislative 
department  No  construction  working  such  result  should 
obtain,  unless  clearly  imperative. 
The  judgment  appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Henshaw,  J., 
ooncurred. 

Mr.  Justice  Lorigan,  deeming  himself  disqualified,  did  not 
participate  in  the  decision. 
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J.  H.  McMENOMY,  Respondent,  v.  A.  S.  RUCH,  Appellant 

OoNTBST  OF  Eleotiom — Mabked  Ballots. — ^Upoii  a  contest  of  an  elec- 
tion aU  ballots  marked  bj  a  cross  placed  in  the  square  at  the  right 
of  the  words  "No  nomination,"  on  the  face  of  the  ballot,  are  to 
be  rejected  as  containing  an  identifying  mark,  regardless  of  the 
number  of  the  baUots  so  marked. 

Id. — ^EvroxNCE — ^Preservation  of  Ballots  —  Preuminaey  Proof — 
Waiver  of  Objection — Ballots  as  Prbsumptivb  Evidence. — ^Where 
preliminary  proof  was  made  to  the  effect  that  the  ballots  were  in 
the  same  condition  when  offered  in  evidence  as .  they  were  when 
inclosed  in  the  packages  sealed  by  the  election  officers,  and  no 
objection  was  made  as  to  the  integrity  of  the  ballots  or  to  their 
introduction  in  evidence,  all  objection  to  the  sufficiency  of  the 
preliminary  proof  was  waived,  and  the  ballots  counted  were  in 
themselves  presumptive  evidence  that  all  crosses  stamped  thereon 
were  made  by  the  voters. 

Id. — Spoliation  of  Ballots — ^Burden  of  Proof — Presumption. — The 
burden  of  proving  any  spoliation  of  the  ballots  by  the  election 
officers  is  on  him  who  asserts  it ;  and  in  the  absence  of  such  evidence 
it  will  be  presumed  that  the  officers  obeyed  the  law,  and  preserved 
the  ballots  unaltered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Dow,  for  Appellant. 

A.  L.  Prick,  M.  C.  Chapman,  F.  C.  Clift,  and  Reed  &  Nus- 
baumer,  for  Respondent. 

SHAW,  J. — This  is  an  election  contest  brought  under  the 
provisions  of  the  Code  of  Civil  Procedure.  Judgment  was 
given  in  favor  of  the  contestant,  and  from  that  judgment  the 
contestee  appeals.  It  was  stipulated  upon  the  trial  that  if 
sixty  of  the  ballots  cast  at  the  election  in  favor  of  the  con- 
testee had  been  counted  for  him  by  the  court  that  the  judg- 
ment should  have  been  in  his  favor.  The  objection  to  these 
ballots  was,  that  each  contained  an  identifying  mark,  con- 
sisting of  a  cross  placed  by  the  voter  in  the  square  at  the 
right  of  the  words  **No  nomination"  on  the  face  of  the  ballot. 

One  contention  of  the  appellant  is,  that  there  was  no  suffi- 
cient proof  that  the  objectionable  marks  upon  the  ballot  were 
placed  there  by  the  voters  before  they  were  handed  to  the 
election  officers  to  be  deposited  in  the  ballot-box,  and  that,  for 
aught  that  appears  from  the  evidence,  the  marks  may  have 
been  placed  upon  the  ballot  by  some  other  person  after  they 
left  the  hands  of  the  voters.  It  appears  that  preliminary 
proof  was  made  to  the  effect  that  the  ballots  were  in  the  same 
condition  at  the  time  they  were  offered  in  evidence  as  they 
were  in  at  the  time  the  ballots  were  inclosed  in  the  sealed  pack- 
ages by  the  election  officers  at  the  close  of  the  count  on  elec- 
tion day,  at  the  respective  polling-places.  Thereupon,  on 
motion  of  the  contestant,  the  several  packages  were  opened 
and  the  votes  for  the  contestant  and  contestee  respectively, 
as  shown  on  the  ballots,  were  counted.  The  contestee  at  no 
time  during  the  trial  made  any  objection  concerning  the 
integrity  of  the  ballots,  nor  raised  the  point  that  he  now  seeks 
to  make  in  this  court.  By  thus  failing  to  object  to  the  ballots 
he  waived  the  objection  now  made  to  the  sufficiency  of  the 
preliminary  proof. 

The  specification  in  the  bill  of  exceptions  that  the  evi- 
dence was  insufficient  to  justify  the  finding  that  the  crosses 
in  question  were  placed  on  the  ballot  by  the  voter  is  not 
sustained  by  the  record.  The  integrity  of  the  ballots  hav- 
ing  been   shown   satisfactorily,    the   packages    opened    and 
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the  ballots  counted^  they  were  in  themselyes  presumptive  evi- 
dence that  all  crosses  stamped  thereon  were  made  by  the 
voters.  It  is  not  claimed  that  there  was  anything  in  the 
condition  of  the  sealed  packages,  nor  on  the  face  of  the  ballots, 
that  would  cause  a  suspicion  that  they  had  been  tampered 
with.  It  has  been  held  that  as  the  election  ofScers  act  under 
the  sanction  of  an  official  oath,  and  as  the  act  of  changing  a 
ballot  is  a  felony  (Pen.  Code,  sec.  41),  the  burden  of  prov- 
ing any  such  spoliation  of  the  ballots  is  on  him  who  asserts 
it,  and  that  in  the  absence  of  evidence  it  will  be  presumed 
that  the  officers  obeyed  the  law  and  preserved  the  ballots  un- 
altered.    {Budd  V.  Holden,  28  Cal.  133.) 

The  only  other  contention  of  the  appellant  is,  that  the 
marks  above  mentioned  upon  the  ballots,  consisting  of  a  cross 
opposite  the  words  **No  nomination,"  are  not  sufficient  to 
make  the  ballots  invalid,  because,  he  says,  the  number  of  them 
prevented  the  identification  of  any  one  ballot  as  the  one  cast 
by  any  particular  voter,  and  therefore  identification  is  im- 
possible. This  precise  question  was  considered  by  this  court 
in  the  case  of  Maddux  v.  Walthall,  141  Cal.  412,  holding  that, 
notwithstanding  the  number  of  such  ballots  in  any  particular 
precinct,  they  still  must  be  considered  illegal  ballots  under 
the  provisions  of  the  election  law  in  force  at  the  time  this 
election  was  held. 

Upon  the  authority  of  that  case,  and  for  the  reasons  above 
given,  the  judgment  of  the  court  below  is  affirmed. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


IS.  F.  No.  2600.     In  Bank.— Febrnary  1,  1904.] 

EMILY  C.  THOMAS,  Respondent,  v.  NORTHWESTERN 
MUTUAL  LIFE  INSURANCE  COMPANY,  Appellant. 

LiFB  INSURANCB — ^ACTION  ON  POLICY — PAYMENT  OF  PREMIUMS — BURDEN 

OF  Proof. — ^In  an  action  on  a  life-insurance  policy  by  a  beneficiary, 
to  whom  it  was  payable  in  case  of  the  death  of  the  insured  ''during 
the  continuance  of  this  policy,"  which  admitted  the  payment  of  the 
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first  premium,  and  appears  to  have  been  a  valid  and  enforceable 
contract  when  issued,  the  burden  of  proof  is  not  upon  the  plaintiff 
to  prove  future  payments  of  premiums,  which  were  conditions 
subsequent,  of  which  the  defendant  might  or  might  not  avail  itself 
to  defeat  a  recovery,  but  is  upon  the  defendant  to  prove  facts  show- 
ing that  the  policy  had  lapsed  and  become  void.  [McFarland,  J., 
and  Beatty,  C.  J.,  non-concurring.] 

Id. — EviDKNOB — Impeachment. — Where  the  agent  of  the  insurance 
company  testified  that  he  had  had  no  conversation  with  the  insured 
in  regard  to  the  policy  and  its  reinstatement  after  December  10, 
1898,  the  testimony  of  impeaching  witnesses,  the  ground  for  which 
was  properly  laid,  was  admissible  to  show  that  after  his  death 
he  said  in  the  presence  of  the  coroner  and  another  witness,  February 
7,  1899,  that  he  asked  the  deceased  time  after  time  to  pay  hia 
premium,  that  he  kept  it  going,  or  kept  it  up,  hoping  he  would  do 
it,  but  he  did  not,  and  that  he  spoke  to  him  about  it  every  time  he 
saw  him,  and  spoke  to  him  about  it  the  last  time  he  saw  him, 
only  a  few  days  ago. 

Id. — Erroneous  Instruction — Time  of  Takino  Ettect  of  Policy. — ^It 
was  prejudicial  error  to  instruct  the  jury  that  the  policy  did  not 
go  into  effect  until  the  date  of  its  delivery,  where  by  the  terms 
of  the  policy  the  premiums  were  payable  with  reference  to  the  date 
of  its  issuance,  and  a  second  premium  was  by  its  terms  unpaid 
shortly  prior  to  the  death  of  the  insured,  which  would  not  be  pay* 
able  at  all  if  the  premium  dated  from  the  delivery  of  the  policy, 
and  in  respect  to  which  there  was  no  evidence  of  waiver. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  A.  Rankin,  for  Appellant. 

The  burden  was  upon  the  plaintiflf  to  show  the  payment  of 
the  premiums  and  the  performance  of  all  conditions  devolv- 
ing upon  the  insured.  (Bacon  on  Benefit  Societies  and  Life 
Insurance,  sec.  454.)  The  policy  lapsed  by  reason  of  the 
failure  of  the  insured  to  remove  the  suspension  of  the  policy 
as  provided  by  its  terms.  {Curiin  v.  Phoenix  Ins.  Co.,  78  Cal. 
622.)  The  court  erred  in  allowing  the  evidence  of  the  wit- 
nesses Mangrum  and  Hill.  {Crawford  v.  Transatlantic  Fire 
Ins.  Co.,  125  Cal.  609.)  The  instruction  that  the  premium 
became  payable  six  months  after  delivery  instead  of  six 
months  from  the  date  of  the  policy  was  prejudicially  erro- 
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neons.     {Methvin  y.  Fidelity  Mutual  Life  Ins.  Co.,  129  CaL 
251.) 

J.  F.  Riley,  and  Crittenden  Thornton,  for  Respondent. 

The  impeaching  evidence  was  admissible  without  reference 
to  its  being  hearsay.  (Code  Civ.  Proc.,  sec.  2052;  People  v. 
NoneUa,  99  Cal.  333.)  The  burden  of  proving  non-payment 
of  future  premiums  was  upon  the  defendant  (Kumle 
V.  Grand  Lodge  A.  0.  V.  W.,  110  Cal.  204;  BerUner  v.  Travel' 
ers'  Ins.  Co.,  121  Cal.  451;  Tobin  v.  Western  Mutual  Aid 
Society,  72  Iowa,  261 ;  Union  Life  Ins  Co.  v.  Hama/n,  54  Neb. 
599;  Elmer  v.  Mutual  Benefit  Life  Assn.,  19  N.  Y.  Supp.  289, 
290;  64  Hun,  639;  Hodsdon  v.  Guardian  Life  Ins.  Co.,  97 
Mass.  144.^)  The  future  payments  ware  conditions  subse- 
quent. {New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24,  30; 
Thompson  v.  Insurance  Co.,  104  U.  S.  252 ;  McMaster  v.  New 
York  Life  Ins.  Co.,  90  Fed.  40,  44.) 

HENSHAW,  J. — A  rehearing  in  this  case  was  ordered.  In 
the  Department  opinion  it  was  said : — 

**The  defendant,  said  insurance  company,  issued  a  policy 
of  insurance  upon  the  life  of  Edward  E.  Thomas  for  the 
benefit  of  his  wife,  Emily  C.  Thomas,  the  plaintiff  herein. 
Said  policy  was  dated  at  Milwaukee,  Wisconsin,  January  25, 
1898.  The  premium  thereon  was  $90.90,  payable  semi-annu- 
ally, on  the  twenty-fifth  days  of  January  and  July  each  year. 
The  policy  acknowledged  the  receipt  of  the  first  payment  as 
of  the  date  of  the  policy,  and  contained  a  promise  to  pay  the 
beneficiary  in  case  'of  the  death  of  said  insured  during  the 
continuance  of  this  policy,'  the  sum  of  ten  thousand  dollars, 
in  semi-annual  payments  of  five  hundred  dollars,  or,  upon 
request,  it  would  commute  the  amount  to  be  paid  at  the  sum 
of  $7,067. 

**The  complaint  alleged:  'That  during  the  continuance  of 
said  policy,  to-wit,  on  February  7th,  1899,  said  insured  died.' 
The  answer  set  out  the  material  parts  of  the  policy  and  denied 
that  said  insured  died  during  its  continuance,  and  alleged 
'that  neither  the  said  insured,  nor  any  person  on  his  behalf, 
paid  said  second  semi-annual  premium,'  and  that  no  premium 
except  the  first  was  ever  paid.    The  jury  returned  a  verdict 


^93  Am.  Dec  73. 
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for  the  plaintiflP,  upon  which  judgment  was  entered.  Defend- 
ant's motion  for  a  new  trial  was  denied,  but  no  appeal  was 
taken  from  the  order  denying  it.  This  appeal  is  taken  from 
the  judgment,  but  was  not  taken  within  sixty  days,  and 
therefore  the  sufficiency  of  the  evidence  to  justify  the  verdict 
cannot  be  considered. 

**Upon  the  trial  the  plaintiff  put  in  evidence  the  policy  of 
insurance  and  proved  the  death  of  the  insured,  and  that  plain- 
tiff is  the  beneficiary  named  therein,  and  rested.  The  defend- 
ant thereupon  moved  for  a  nonsuit,  upon  the  ground  that 
there  was  no  evidence  of  the  payment  of  any  premium  except 
the  first,  which  was  shown  by  the  policy  itself.  The  question 
thus  presented  is,  Upon  which  party  did  the  burden  of  proof 
rest — ^whether  upon  the  plaintiff  to  prove  the  payment  of  the 
subsequent  premiums,  or  upon  the  defendant  to  prove  facts 
showing  that  the  policy  had  lapsed  and  become  voidt 

**That  Thomas,  the  insured,  took  out  a  policy  in  the  de- 
fendant corporation  dated  January  25,  1898,  that  the  policy 
recited  the  payment  of  the  first  semi-annual  premium  on  that 
day,  and  that  it  was  in  fact  paid  is  conceded.  It  follows  that 
from  the  date  of  the  policy  until  July  25,  1898,  at  the  least, 
there  was  a  valid  and  unquestioned  insurance  upon  the  life  of 
Edward  E.  Thomas.  Appellant  contends,  however,  that  two 
other  semi-annual  premiums  became  due  before  the  death  of 
Thomas,  that  the  life  of  the  policy  depended  upon  their  pay- 
ment, that  the  payment  of  the  semi-annual  premiums  were 
conditions  precedent  throwing  the  burden  of  proving  subse- 
quent payments  upon  the  plaintiff.  But  in  this  counsel  is  in 
error.  The  policy  being  a  valid  and  enforceable  contract 
when  issued,  the  future  payments  were  conditions  subsequent 
of  which  the  insurance  company  might  or  might  not  avail 
itself  to  defeat  a  recovery. 

**In  Thompson  v.  Insurance  Co,,  104  U.  S.  252,  it  was  held 
that  the  payment  of  the  annual  premium  upon  a  policy  of  life 
insurance  is  a  condition  subsequent,  the  non-performance  of 
which  may  or  may  not,  according  to  circumstances,  work  a 
forfeiture  of  the  policy. 

"In  New  York  Life  Ins,  Co.  v.  Statkam,  93  U.  S.  24,  30, 
it  is  said:  'We  agree  with  the  court  below  that  the  contract  is 
not  an  assurance  for  a  single  year,  with  a  privilege  of  re- 
newal from  year  to  year  by  paying  the  annual  premium,  but 
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that  it  is  an  entire  contract  of  assurance  for  life,  subject  to 
discontinuance  and  forfeiture  for  non-payment  of  any  of  the 
stipulated  premiums.  Such  is  the  form  of  the  contract,  and 
such  is  its  character.  It  has  been  contended  that  the  pay- 
ment of  each  premium  is  the  consideration  for  insurance 
during  the  next  following  year — as  in  fire  policies.  But  the 
position  is  untenable.' 

'*In  a  very  recent  work,  Kerr  on  Insurance,  p.  779,  it  is 
said:  'It  is  incumbent  upon  an  insurer  who  alleges  a  non- 
payment of  a  premium  upon  a  contract  admitted  to  have  been 
once  in  force,  to  show  the  default  whereby  the  obligation  is 
claimed  to  have  terminated.  But  if  the  fact  of  the  making 
of  a  valid  and  binding  contract  be  in  issue,  the  burden  of 
proving  that  fact,  including  the  payment  of  the  premium,  or 
an  agreement  for  credit,  rests  upon  the  insured.'  (See^  also, 
Tohin  V.  Western  Mutual  Aid  Society,  72  Iowa,  261 ;  Hodsdon 
V.  Guardian  Life  Ins.  Co,,  97  Mass.  144.*)  In  Kunde  v.  Orand 
Lodge  A.  O.  U.  W,,  110  Cal.  204,  209,  it  was  expressly  held 
that  *the  burden  of  establishing  the  failure  to  pay  assess- 
ments is  upon  the  defendant,'  (citing  Tobin  v.  Western  Mu- 
tual Aid  Society,  72  Iowa,  261;  Spencer  v.  Citizens'  Mutual 
etc,  Ins.  Co.,  142  N.  T.  505 ;  Black  on  Benefit  and  Insurance 
Societies,  sec.  454,  and  cases  there  cited). 

*' Howell  V.  Knickerbocker  Life  Ins.  Co.,  44  N.  Y.  276,* 
cited  by  appellant,  is  broadly  distinguished  from  the  present. 
There  Howell  insured  his  life  for  the  benefit  of  his  wife  *for 
one  year  in  the  sum  of  $5,000.'  The  policy  contained  the 
following  clause:  'And  it  is  hereby  agreed  that  this  policy 
may  be  continued  in  force  from  time  to  time  until  the  decease 
of  the  said  George  R.  HoweU,  provided  that  the  said  assured 
shall  duly  pay  to  the  said  company  annually  on  or  before  the 
fifteenth  day  of  July  in  each  and  every  year  the  sum  of  $138.' 
In  that  case  the  insurance  was  for  one  year,  with  the  privilege 
of  renewal  from  year  to  year.  There  was  no  contract  of 
insurance  beyond  the  expiration  of  the  year,  and  hence  there 
could  be  neither  forfeiture  nor  waiver. 

*'We  think  the  court  did  not  err  in  admitting  the  testi- 
mony of  plaintiff's  witnesses,  Mangrum  and  Hill.  Smith, 
the  general  agent  of  the  defendant,  and  a  witness  in  its  behalf, 
had  testified  in  substance  that  the  policy  lapsed  on  July  25, 

»93  Am.  Dec.  73.  "4  Am.  Rep.  675. 
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1898,  that  it  died  on  that  day;  that  he  would  not  have  ac- 
cepted the  premium  after  that  day  unless  Thomas  produced 
a  certificate  of  health  and  paid  interest  on  the  premium ;  that 
he  always  urged  him  to  be  reinstated ;  that  it  would  have  been 
nonsense  to  ask  him  to  pay  without  medical  examination ;  that 
the  last  conversation  he  had  with  Thomas  on  this  subject 
before  his  death  was  probably  about  two  or  three  months  after 
the  policy  lapsed;  that  he  had  no  conversation  with  Thomas 
regarding  his  policy  and  its  reinstatement  after  December  10, 
1898.  Thomas  was  found  asphyxiated  in  his  room  on  the 
morning  of  February  7,  1899,  and  the  coroner  took  charge  of 
the  body,  at  which  time  Mr.  Smith,  Mr.  Mangrum,  and  Dr. 
Hill  (the  coroner)  were  present.  Mr.  Mangrum  and  Dr.  Hill 
were  each  called  by  plaintiff  in  rebuttal,  and  were  asked 
whether,  upon  the  occasion  above  stated,  Mr.  Smith  said,  re- 
ferring to  E.  E.  Thomas,  the  insured:  *Poor  fellow,  I  asked 
him  time  after  time  to  pay  his  premium,  and  he  would  prom- 
ise and  then  not  do  it.  I  kept  it  going  or  kept  it  up,  hoping 
he  would  do  it,  poor  fellow,  he  did  not  I  spoke  to  him  about 
paying  his  premium  every  time  I  saw  him,  I  spoke  to  him 
about  it  the  last  time  I  saw  him,  only  a  few  days  ago.' 

** Appellant's  objection  was  overruled,  and  an  exception 
taken,  and  is  now  urged  as  a  ground  of  reversal.  Both  wit- 
nesses answered  in  the  affirmative. 

**The  evident  purpose  of  the  plaintiff  was  to  impeach  de- 
fendant's witness  Smith.  The  ground  for  the  impeaching 
evidence  was  properly  and  fully  laid.  Appellant's  only  argu- 
ment upon  the  question  is  a  quotation  from  the  case  of  Craw- 
ford  V.  Transatlantic  Fire  Ins.  Co.,  125  Cal.  609,  612.  In 
that  case  'the  main  question  was  whether  all  the  acts  of  said 
agents,  taken  together,  amounted  to  an  execution  of  the 
policy,  so  that  it  became  obligatory  upon  the  defendant.'  This 
was  sought  to  be  shown  by  the  declarations  of  one  of  the 
agents  after  the  delivery  of  the  policy,  and  when  he  was  not 
acting  for  the  defendant  in  any  business  connected  therewith. 
Such  declarations  were  rightly  held  to  be  hearsay.  They 
were  offered  to  prove  a  fact,  and  not  for  the  purpose  of  im- 
peachment." 

The  conclusions  thus  reached  are  here  reaffirmed. 

The  court  adopted  the  theory  and  instructed  the  jury  that 
the  policy  did  not  go  into  effect  until  the  date  of  its  delivery. 
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This  was  of  course  erroneous.  {Methvin  y.  Fidelity  Mutual 
Life  Ins.  Co.,  129  Cal.  251.)  Not  only  were  the  instructions 
given  erroneous  in  point  of  law,  but  they  were  injurious  to 
the  substantial  rights  of  the  appellant.  By  the  terms  of  the 
policy,  and  under  the  law,  the  premiums  were  payable  upon 
July  25th  and  January  25th  of  each  year.  The  policy  was 
delivered  at  such  a  time  as  to  make,  under  the  instructions 
of  the  court,  the  semi-annual  premiums  payable  upon  the 
17th  of  August  and  the  17th  of  February  of  each  year* 
Thomas  died  upon  February  7,  1899.  There  were  thus,  under 
the  law,  properly  construing  the  policy,  two  premiums  due 
from  him  to  the  company, — ^the  one  of  July  25, 1898,  the  other 
of  January  25,  1899.  Under  the  instructions  of  the  court, 
however,  there  was  only  one  semi-annual  premium  which  had 
fallen  due  before  Thomas's  death,  that  accruing  upon  Aug- 
ust 17,  1898,  because  he  died  before  February  17,  1899,  the 
date  when,  under  the  court's  instructions,  the  second  pre- 
mium would  have  fallen  due.  There  was  no  conversation  shown 
between  the  deceased,  Thomas,  and  the  general  agent.  Smith, 
after  January  25,  1899,  upon  which  the  claim  could  be  sus- 
tained that  the  company  had  waived  the  payment  of  the 
premium  falling  due  upon  that  date.  The  conversations 
from  which  the  jury  coidd  justly  draw  their  finding  of  a 
waiver  all  took  place  before  that  date,  and  were  addressed, 
therefore,  only  to  a  waiver  of  the  premium  which  fell  due 
upon  July  25,  1898.  If  two  premiums  were  due,  as  in  law 
they  were,  then  the  evidence  fails  to  show  a  waiver  of  the 
second.  Upon  the  other  hand,  since  under  the  instruction  of 
the  court  but  one  premium  had  fallen  due  at  the  time  of  the 
death  of  the  insured,  the  jury  was  relieved  from  the  neces- 
sity of  finding  a  waiver  as  to  the  second  premium,  and  their 
attention  was  directed  and  limited  solely  to  that  question  as 
applied  to  the  premium  falling  due  under  the  instructions 
upon  August  17th. 

In  this  discussion  we  have  not  been  considering  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict,  for,  as  has  been 
said,  the  appeal  was  not  taken  in  time  for  that  purpose.  But 
the  evidence  in  the  record  is  properly  before  us  for  considera- 
tion in  determining  whether  errors  of  law,  duly  excepted  to, 
were  committed  by  the  court,  and  whether  or  not  such  errors, 
if  committed,  were  prejudicial  and  injurious.     As  has  been 
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said,  it  appears  not  only  that  error  was  committed,  but  that 
such  error  was  clearly  prejudicial  to  the  appellant. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
reversed  and  the  cause  remanded. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Lorigan,  J., 
concurred. 

McFARLAND,  J.,  concurring. — I  concur  in  the  judgment 
of  reversal  upon  the  ground  last  stated  in  the  foregoing  opin- 
ion,— that  is,  because  the  instructions  therein  referred  to  were 
erroneous.  But  I  am  not  prepared  to  say  that  in  an  action 
upon  an  ordinary  life-insurance  policy,  such  as  that  here  sued 
on,  the  plaintiff  need  not  prove  the  payment  of  the  premium! 
provided  for  in  the  contract,  but  can  throw  upon  the  insur- 
ance company  the  burden  of  the  negative  proof  of  non-pay- 
ment. This  would  be  in  direct  conflict  with  the  general 
principle  that  a  party  suing  on  a  contract  must  show  his 
compliance  with  it,  which  was  expressly  declared  applicable 
to  an  insurance  policy  in  Bergson  v.  Builders'  Ins.  Co.,  38 
Cal.  541,  546.  I  do  not  think  that  Eumle  v.  Orand  Lodge 
A.  O.  U.  W.,  110  Cal.  204,  which  is  mainly  relied  on,  was 
intended  to  establish,  or  does  declare,  that  a  different  rule 
applies  to  the  contracts  contained  in  ordinary  insurance 
policies ;  it  merely  holds  that  when,  in  that  case,  the  plaintiff 
had  proved  that  at  a  certain  time  he  had  the  status  of  **good 
standing*'  in  a  beneficial  association,  such  status  was  pre- 

amed  to  continue  to  exist,  unless  there  was  evidence  to  the 
contrary.  And  most  of  the  other  cases  cited  were  cases  aris- 
ing out  of  benevolent  or  mutual  benefit  societies.  But  in  th« 
ease  at  bar  no  such  question  of  ^* status*'  or  **good  standing" 
arises. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment^ 
but  as  to  the  proposition  that  the  burden  rests  upon  the  in- 
surer to  prove  that  accruing  premiums  have  not  been  paid, 
I  think,  an  examination  of  the  decided  cases  will  show  that 
it  rests  upon  very  slender  authority,  as  it  certainly  is  in  con- 
flict with  a  leading  principle  of  the  law  of  evidence.  The  two 
cases  cited  from  the  United  States  supreme  court  reports 
(Thompson  v.  Insurance  Co.,  104  U.  S.  252,  and  New  York 
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Life  Im,  Co.  v.  Statham,  93  U.  S.  24)  involved  diflferent  ques- 
tions. In  the  first  case,  the  court,  conceding  that  the  payment 
of  accruing  premiums  was  a  condition  that  might  be  waived, 
merely  decided,  on  demurrer,  that  plaintiflp's  replication  did 
not  show  a  waiver.  In  the  second,  all  that  was  decided  was, 
that  the  existence  of  a  state  of  war  between  the  respective 
countries  of  insured  and  insurer  does  not  prevent  a  forfeiture 
for  non-payment  of  premiums ;  but  does  entitle  the  insured  to 
recover  the  equitable  value  of  his  policy  at  the  date  when  pay- 
ment of  accruing  premiums  is  by  the  war  rendered  impossi- 
ble. Of  the  cases  cited  in  support  of  the  statement  quoted 
from  Kerr  on  Insurance,  Tobin  v.  Western  Mutual  Aid  So- 
dety,  72  Iowa,  261,  rests  on  the  mere  authority  of  Hodsdon 
V.  Ouardian  Life  Ins.  Co.,  97  Mass.  144,^  and  that,  without 
any  discussion,  simply  cites  Oray  v.  Oardner,  17  Mass.  188 ; 
Kingsley  v.  New  England  Mutual  Fire  Ins.  Co.,  8  Cush.  393 ; 
Daniels  v.  Hudson  River  Fire  Ins.  Co.,  12  Cush.  426,*  and 
Orrell  v.  Hampden  Fire  Ins.  Co.,  13  Gray,  431.  Turning  to 
these  cases,  we  find  in  the  first  that  where  a  party  gave  his 
promissory  note  conditioned  to  be  void  if  a  certain  quantity 
of  oil  was  brought  into  port  between  certain  dates,  the  burden 
was  held  to  be  upon  him  to  prove,  in  defense  of  an  action  on 
the  note,  that  the  oil  had  been  brought  in.  In  Kingsley  v. 
New  England  Mutual  Fire  Ins.  Co.,  8  Cush.  393,  it  was  held 
that  where  a  policy  of  fire  insurance  exempted  the  insurer 
from  liability  for  fire  caused  by  cotton-waste,  the  insurer  sus- 
tained the  burden  of  proving  that  the  fire  was  caused  by 
cotton-waste.  In  Orrell  v.  Hampden  Fire  Ins.  Co.,  13  Gray, 
431,  the  defense  in  $l  fire-insurance  case  was  alienation  of  the 
property  by  the  insured.  Held,  that  the  insurer  must  prove  it. 
No  one  would  doubt  the  correctness  of  these  decisions,  which 
in  every  instance  placed  the  burden  of  proof  where  it  be- 
longs,— i.  e.  with  the  party  affirming  the  fact.  The  decision  in 
Daniels  v.  Hudson  River  Fire  Ins.  Co,,  12  Cush.  426,*  does 
come  a  little  nearer  the  point.  That  was  a  fire-insurance  case, 
in  which  the  defense  was  misrepresentation  of  a  material  fact 
in  the  application  for  insurance, — the  fact  represented  being 
that  there  was  a  force-pump  of  a  certain  character  on  the 
premises,  and  the  decision  that  the  insurer  must  prove  that 
the  representation  was  false. 

*93  Am.  Dec  73.  •  59  Am.  Dec.  192. 
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Other  cases  cited  by  Kerr  are  suits  against  mutual  benefit 
societies,  like  our  own  case  of  Kumle  v.  Orand  Lodge  A.  O. 
U.  W.,  110  Cal.  204.  The  contract  in  these  cases  is  to  pay 
the  benefit  on  condition  that  the  member  is  in  good  standing 
at  the  time  of  his  death.  The  good  standing  evidenced  by 
his  certificate  of  membership  can  only  be  forfeited  by  failure 
or  refusal  after  notice  to  pay  an  assessment  duly  levied,  and 
the  proof  of  these  facts  is  rightly  imposed  upon  the  party 
affirming  them.  I  have  seen  no  sufficient  reason  anywhere 
advanced  for  holding  in  this  case  more  than  in  other  cases  that 
the  party  affirming  a  fact  upon  which  his  right  depends  is 
exempted  from  proving  it  when  put  in  issue. 


142      88 

146  a26|  [L.  A.  No.  1382.    Department  One.— February  2,  1904.] 

WILLIAM    J.    KINCAID,    AppeUant,    v.    EDWARD    W. 
REID,  Respondent 

Contest  of  Election— Marked  Ballots.— Every  ballot  marked  with  a 
ero88  stamped  after  the  words  "No  nomination,"  bears  a  distin- 
goishing  mark,  which  is  prohibited  and  renders  the  ballot  iUegal  and 
void,  and  must  be  rejected  upon  a  contest  of  election,  regardless  of 
the  number  of  ballots  so  stamped. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  S.  Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  W.  Nisbet,  and  Charles  L.  Allison,  for  Appellant. 

H.  M.  Willis,  and  E.  R.  Annable,  for  Respondent. 

VAN  DYKE,  J. — ^Appellant  and  respondent  were  candi- 
dates, respectively,  for  the  oflSce  of  member  of  the  board  of 
supervisors  of  the  second  supervisorial  district  of  San  Ber- 
nardino County,  at  the  election  held  November,  1902.  The 
board  of  supervisors  of  said  county  met  and  canvassed  the 
returns  of  said  election  in  said  county  at  the  time  and  as  re- 
quired by  law.     It  appeared  from  said  returns  comprising 
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said  supervisorial  district,  that  the  appellant  had  received 
six  hundred  and  fifty  votes  for  said  oflBce,  while  the  respond- 
ent had  received  seven  hundred  votes  therefor,  and  a  certifi- 
cate of  election  was  thereupon  issued  by  said  board  to  the 
respondent. 

The  supervisorial  district  comprised  thirteen  voting  pre- 
cincts, and  in  counting  the  votes  thereof  the  election  ofScers 
of  each  of  said  precincts  rejected  and  refused  to  count  certain 
ballots  for  the  sole  and  only  reason  that  the  voting-cross  was 
stamped  opposite  the  words  "No  nomination.'*  Such  ballots 
so  rejected  aggregated  a  total  of  one  hundred  and  one  totes, 
but  had  such  ballots  been  counted  they  would  have  shown  that 
the  appellant  had  received  a  total  of  seven  hundred  and  fifty- 
one  votes  for  said  oflBce,  and  a  higher  number  of  votes  than 
were  received  by  the  respondent  or  any  other  person  for  said 
office. 

It  is  conceded  by  the  appellant,  in  the  brief  of  his  counsel, 
that  the  only  question  involved  on  this  appeal  is  whether  or 
not  said  rejected  ballots  were  illegal  ballots.  "If  they  were, 
the  judgment  should  stand;  if  not,  then  appellant's  statement 
of  contest  states  facts  sufficient  to  entitle  him  to  the  relief 
therein  prayed  for,  and  the  judgment  should  be  reversed." 
It  is  contended  by  the  appellant  that  where  two  or  more 
ballots  are  stamped  as  stated  it  does  not  amount  to  a  dis- 
tinguishing mark  so  as  to  identify  the  person  who  may  have 
so  voted.  But  this  question  may  be  considered  as  settled  by 
the  decisions  of  this  court  against  the  contention  of  the  appel- 
lant. In  the  late  case  of  Maddux  v.  Walthall,  141  Cal.  412, 
in  the  opinion  of  the  court  in  Bank  it  is  said:  "That  such  a 
mark  is  prohibited  and  renders  the  ballot  illegal  and  void 
has  been  repeatedly  decided.**  (Citing  Famham  v.  Boland, 
134  Cal.  151;  Salcido  v.  RobeHs,  136  Cal.  670;  Patterson  v. 
Henley,  136  Cal.  265,  and  People  v.  Campbell,  138  Cal.  11.) 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  956.     In  Bank.— February  2,  1904.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  WALKER,  Ap- 

pellant. 

Criminal  Law — Embezzlement — Bevebsal  of  Judgment  for  Improper 
Arraignment — Motion  for  New  Trial. — Upon  a  conviction  for 
embezzlement,  where  a  motion  for  a  new  trial  was  made  and  de- 
nied, and  the  judgment  was  reversed  for  improper  arraignment 
therefor,  with  direction  for  a  proper  arraignment,  the  right  to 
move  for  a  new  trial  had  been  exercised  and  exhausted,  and  the 
court  properly  refused  to  entertain  another  motion  therefor. 

Id. — Appeal  from  Judgment — Beview — Bill  of  ExcEPriONs.-^Upon 
appeal  from  the  second  judgment,  after  proper  arraignment,  this 
court  may,  without  reference  to  any  motion  for  a  new  trial,  consid^ 
and  review  any  of  the  grounds  of  exceptions  mentioned  in  section 
1170  of  the  Penal  Code,  which  may  be  embodied  in  a  bill  of  ex- 
ceptions, as  provided  in  section  1171,  including  exceptions  to  de- 
cisions of  the  court  in  admitting  or  rejecting  testimony. 

Id.  —  Speoifig  Charge  of  Embezzlement  —  Improper  Testimony  — 
Shortage  in  Acoounts. — Where  the  only  charge  made  was  of  the 
specific  offense  of  embezzling  a  particular  sum  of  money,  the 
amount  of  a  certain  check  belonging  to  a  corporation  of  which  de- 
fendant was  the  agent  and  servant,  it  was  prejudicial  error  to 
admit  testimony  to  show  a  shortage  in  the  general  balance  of  his 
accounts  with  the  corporation,  in  which  the  money  charged  to  have 
been  embezzled  was  not  included.  [Shaw,  J.,  Henshaw,  J.,  and  Van 
Dyke,  J.,  dissenting.] 

Id. — Supfioienoy  of  Infor3£ation — Existence  of  Corporation — ^Pos- 
session AND  Control  of  Monet  Embezzled. — Held,  that  the 
information  sufficiently  shows  the  existence  of  the  corporation  whose 
money  the  defendant  was  charged  with  embezzling,  and  that  the 
money  embezzled  had  come  into  the  possession  and  control  of  the 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  T.  Wallace, 
Judge,  rendering  original  judgment.  Frank  H.  Dunne,  Judge, 
rendering  judgment  appealed  from. 

The  main  facts  are  stated  in  the  opinion  of  the  court.  The 
information  charged  (hat  the  defendant,  George  Walker,  on 
or  about  the  first  day  of  July,  A.  D.  1895,  ''was  the  clerk, 
agent,  and  servant  of  the  American  Tract  Society,  a  corpora- 
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tion,  then  and  there  formed,  organized,  existing  and  doing 
business,  in  said  city  and  county  of  San  Francisco,  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York,  and  then  and 
there,  by  virtue  of  his  said  employment  as  such  clerk,  agent, 
and  servant,  there  came  into  the  possession,  care,  custody, 
and  control  of  him,  the  said  George  Walker,  eighty  dollars 
and  thirty-five  cents,  lawful  money  of  the  United  States,  .  .  . 
the  personal  property  of  the  said  American  Tract  Society,  a 
corporation  aforesaid,  and  he,  the  said  George  Walker,  after 
the  said  personal  property  had  come  into  his  possession,  care, 
custody,  and  control  as  aforesaid  did  then  and  there  .  .  . 
unlawfully,  fraudulently,  and  feloniously  convert,  embezzle, 
and  appropriate  the  same  to  his  own  use/'  etc. 

George  D.  Collins,  for  Appellant. 

XJ.  S.  Webb,  Attorney-General,  and  Osgood  Putnam,  for 
Bespondent. 

McFARLAND,  J. — The  defendant  was  charged  with  the 
<5rime  of  embezzlement  by  an  information  filed  in  the  superior 
court  on  November  24,  1897,  and  on  January  11,  1898,  he* 
was  convicted  of  said  crime.  On  February  6,  1898,  he  was 
brought  into  court  for  judgment,  and  before  judgment  duly 
made  a  motion  for  a  new  trial  upon  all  the  statutory  grounds, 
and  after  hearing  the  argument  the  motion  for  a  new  trial 
was  by  the  court  on  the  said  day  denied.  Thereafter  on 
said  day  the  court  pronounced  judgment,  and  sentenced  him 
to  imprisonment  in  the  state  prison  at  Folsom  for  four  years. 
No  appeal  was  ever  taken  by  defendant  from  the  order  deny- 
ing the  new  trial,  and  no  appeal  was  taken,  or  attempted  to  be 
taken,  from  the  judgment  for  more  than  a  year  after  it  was 
pronounced.  The  judge  before  whom  the  case  was  tried  and 
who  denied  the  motion  for  a  new  trial  afterwards  went  out 
of  office,  and  the  subsequent  proceedings  hereinafter  men- 
tioned were  before  his  successor.  On  June  9,  1899,  after  the 
time  for  appeal  from  the  judgment  had  expired,  defendant 
made  several  motions  in  the  superior  court,  and,  among  others, 
to  be  discharged  from  imprisonment  on  the  ground  that  the 
information  was  insufficient  because  it  did  not  state  facts 
constituting  a  public  offense,  etc. ;  also  to  vacate  the  judgment 
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because  defendant  had  not  been  properly  arraigned  for  judg- 
ment, and  **to  correct  the  judgment  and  minute  entry,  to 
wit:  to  make  the  said  judgment  and  minute  entry  show  the 
defendant  was  not  arraigned  for  judgment,  instead  of  showing, 
as  it  did,  that  he  was  so  arraigned."  On  June  9,  1899,  the 
superior  court  denied  all  said  motions;  and  from  the  orders 
denying  them  defendant  appealed  to  this  court.  Upon  that 
appeal  this  court  held  that  the  orders,  or  at  least  some  of 
them,  were  appealable  as  orders  made  after  final  judgment.  It 
further  held  that*  the  orders  denying  the  motions  to  correct 
the  minutes  and  vacate  the  judgment  were  erroneous,  and 
reversed  the  same,  ^d  remanded  the  cause,  with  directions  to 
the  superior  court  to  arraign  the  defendant  for  judgment. 
{People  V.  Walker,  132  Cal.  137.)  After  the  remittiiur  had 
gone  down  **the  defendant  was  on  the  third  day  of  April, 
1901,  arraigned  for  judgment  according  to  law.'*  Thereupon 
defendant  made  a  motion  for  a  new  trial  upon  nearly  all  the 
statutory  grounds.  The  court  refused  to  entertain  said  motion 
on  the  ground  that  the  court  was  without  power  to  entertain 
the  second  motion  for  a  new  trial,  as  a  motion  for  new  trial 
had  already  been  made  and  denied  as  hereinbefore  stated; 
and  afterwards,  on  August  26,  1901,  pronounced  judgment 
sentencing  defendant  to  imprisonment  in  the  state  prison 
at  San  Quentin  for  a  term  of  one  year.  From  this  judgment 
the  present  appeal  is  taken  hy  defendant  And,  treating 
the  refusal  of  the  court  to  entertain  his  motion  for  a  new 
trial  as  an  order  denying  it,  he  also  appeals  in  form  from 
what  he  designates  as  ''the  order  of  said  superior  court 
denying  and  refusing  said  defendant's  motion  for  a  new 
trial.'' 

The  court  was  right  in  refusing  to  entertain  the  second 
motion  for  a  new  trial.  The  former  motion  had  heen  properly 
made,  and  at  the  right  time, — to  wit,  **hefore  judgment,"  as 
provided  in  section  1182  of  the  Penal  Code.  The  motion  had 
been  duly  heard  and  denied,  and  no  appeal  had  been  taken 
from  the  order  denying  it;  and  the  right  to  move  for  a  new 
trial  had  th'is  been  exercised  and  exhausted.  Of  course,  this 
is  entirely  diflferent  from  the  case  where  a  motion  for  a  new 
trial  has  been  hy  the  trial  court  granted,  or  on  appeal  an  order 
denying  the  motion  has  been  reversed  and  a  new  trial  ordered, 
and  a  new  trial  has  taken  place;   in  that  instance,  after  the 
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granting  of  a  new  trial,  the  case  stands  as  though  no  trial 
had  ever  been  had,  and  upon  the  conclusion  of  the  second  trial 
a  motion  for  a  new  trial  would  be  as  regularly  in  order  as  at 
the  conclusion  of  the  first  trial.  But  with  reference  to,  and 
in  connection  with,  and  for  the  purpose  of  reviewing  any  par- 
ticular trial  of  a  case,  there  can  be  only  one  motion  for  a  new 
trial.  For  the  purpose  of  a  convenient  form  of  judgment 
herein  we  wiU  treat  the  order  of  the  court  refusing  to  entertain 
said  motion  as  an  order  denying  the  same;  and  the  order 
appealed  from  is  affirmed. 

But  in  People  v.  Keyser,  53  Cal.  183,  approved  in  Walker  v. 
Superior  Court,  135  Cal.  369,  it  was  held  that  on  an  appeal 
from  the  judgment  a  defendant,  without  having  made  a  mo- 
tion for  a  new  trial,  may  rely  on  any  of  the  grounds  of  excep- 
tions mentioned  in  section  1170  of  the  Penal  Code,  although 
in  such  case  he  must  have  a  bill  of  exceptions  as  provided  in 
section  1171.  Said  section  1170  provides  for  exceptions  to 
decisions  of  the  court,  among  other  things,  **in  admitting  or 
rejecting  testimony,  or  in  deciding  any  question  of  law  not 
a  matter  of  discretion.''  And  the  bill  of  exceptions  in  this 
case  shows  a  ruling  in  admitting  testimony  which  we  think 
was  clearly  erroneous  and  prejudicial.  Appellant  was  charged 
with  the  specific  offense  of  embezzling  a  particular  sum  of 
money, — to  wit,  $80.35, — which  was  the  amount  of  a  certain 
check.  This  money  was  charged  to  have  been  the  property  of 
a  certain  corporation  called  the  American  Tract  Society,  of 
which  appellant  was  averred  to  have  been  the  agent  and 
servant.  At  the  trial  the  prosecution  introduced  as  a  witness 
one  John  Crawford,  an  expert  accountant,  and  over  the  objec- 
tion of  appellant  he  was  allowed  to  testify  that  he  had  exam- 
ined the  books  of  said  corporation,  and  that  these  books  showed 
that  there  was  a  general  balance  due  from  appellant  to  the 
corporation  of  about  four  thousand  dollars,  or,  as  counsel 
calls  it,  a  shortage.  The  admission  of  this  testimony  was 
erroneous.  It  has  been  held  that  in  prosecutions  for  certain 
offenses — as,  for  instance,  embezzlement  and  forgery — evi- 
dence may  be  introduced  of  other  specific  offenses  of  the  same 
kind  as  the  one  charged,  committed  by  the  defendant  at  or 
about  the  time  of  the  alleged  commission  of  the  offense  for 
which  he  is  being  tried, — as  evidence  to  show  guilty  knowl- 
edge or  intent.     This  rule,  however,  is  an  exception  to  the 
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general  principle  that  on  a  trial  for  one  offense  evidence  that 
the  defendant  committed  another  offense  is  not  admissible; 
and  the  application  of  the  exception  should  be  closely  kept, 
within  proper  bounds.  In  the  case  at  bar  the  said  testimony 
objected  to  was  not  of  any  other  embezzlement ;  it  was  simply 
of  a  general  indebtedness,  and  it  appears  affirmatively  that 
the  $80.35  charged  to  have  been  embezzled  was  not  included 
in  the  general  balance  which  the  books  showed.  The  testi- 
mony was  therefore  clearly  not  within  the  exception  above 
stated.  And  it  certainly  does  not  appear  that  the  testimony 
was  not  prejudicial  to  appellant;  on  the  other  hand,  it  can 
hardly  be  imagined  that  it  did  not  have  such  prejudicial  effect 
upon  the  minds  of  the  jury.  For  this  reason  the  judgmen' 
must  be  reversed. 

Appellant  contends  that  the  information  is  fatally  defective; 
but  assuming  that  this  point  can  be  raised  on  this  appeal^ 
the  contention  is  not  maintainable.  The  information  sufficient- 
ly shows  that  the  American  Tract  Society  was  an  existing 
corporation;  and  the  averment  that  the  money  charged  to 
have  been  embezzled  **had  come  into"  the  possession,  control, 
etc.,  of  appellant  was  sufficient  on  that  subject.  (People  v. 
Ward,  134  Cal.  303.)  There  are  some  other  objections  to 
the  information  which,  in  our  opinion,  are  not  well  grounded 
and  do  not  call  for  special  notice. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Beatty,  C.  J.,  concurred  in  the  judgment. 

AN6ELL0TTI,  J.,  concurring. — I  concur  in  the  reversal 
of  the  judgment  upon  the  ground  that  the  evidence  as  to 
the  general  shortage  was  improperly  admitted,  and  also  concur 
in  what  is  said  in  the  opinion  of  Mr.  Justice  McFarland  in 
regard  thereto. 

I  am  not,  however,  satisfied,  owing  to  the  peculiar  language 
of  our  statute,  (Pen.  Code,  sec.  1201,)  that  the  defendant 
did  not  have,  the  right  when  arraigned  for  judgment  under 
the  mandate  of  this  court  (People  v.  Walker,  132  Cal.  137, 
143),  to  show,  **for  cause  against  the  judgment  .  .  .  that  he 
has  good  cause  to  offer  ...  for  a  new  trial,"  notwithstand- 
ing the  fact  that  he  had,  prior  to  the  giving  of  the  judgment 
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that  was  subsequently  vacated,  made  a  motion  for  a  new  trial. 
The  reversal  of  the  judgment  on  the  other  ground  renders  this 
question  immaterial,  and  I  therefore  refrain  from  expressing 
any  opinion  thereon. 

LORIGAN,  J.,  concurring. — I  am  not  prepared  to  say  that 
the  defendant  was  not  entitled  to  move  for  a  new  trial. 

I  am  satisfied,  however,  that  it  was  prejudicial  error  to 
admit  the  testimony  concerning  the  general  balance  shown  by 
the  books  of  the  corporation  to  be  due  from  the  appellant. 

On  that  point,  and  on  all  others,  save  the  matter  of  the 
right  of  defendant  to  move  for  a  new  trial,  I  fully  agree  with 
the  reasoning  and  conclusion  reached  by  Justice  McFarland 
and  concur  in  the  judgment  of  reversal. 

SHAW,  J.,  dissenting. — I  dissent.  The  evidence  of  the 
shortage  was  material  and  competent  evidence  for  the  prose- 
cution, irrespective  of  the  question  whether  or  not  it  was 
admissible  to  show  other  embezzlements.  It  will  not  be  dis- 
puted that  evidence  which  has  a  legal  tendency  to  prove  the 
crime  charged  is  not  rendered  inadmissible  by  reason  of  the 
fact  that  it  may  also  have  a  legal  tendency  to  prove  some 
other  offense.  (People  v.  Sanders,  114  Cal.  230;  People  v. 
Ebanks,  117  Cal.  652.)  The  defendant  was  charged  with  the 
embezzlement  of  the  sum  of  $80.35.  It  was  shown  by  the 
testimony  of  Elizabeth  Stevens  that  he  had  received  the  money 
in  question  and  had  appropriated  it  to  his  own  use.  It  was 
necessary  to  show  that  this  appropriation  was  with  a  fraudu- 
lent intent  to  deprive  the  owner  thereof.  It  was  also  necessary 
to  show  that  he  had  no  right  to  appropriate  it.  Nothing  is 
presumed  in  favor  of  the  prosecution.  Every  reasonable  doubt 
of  the  defendant's  innocence  must  be  excluded  by  the  evidence, 
or  his  guilt  is  not  established. 

It  appeared  that  there  was  a  general  account  between  the 
defendant  and  the  Tract  Society.  If  upon  this  account  money 
was  at  the  time  due  to  the  defendant  he  would  have  had  the 
right  to  apply  it  in  payment,  pro  tanto,  upon  the  amount  due, 
and  thereupon  to  appropriate  it  to  his  own  use.  And  if  he 
failed  to  make  the  entry  the  law  would  make  the  application 
for  him  and  set  off  one  debt  against  the  other.  If,  on  the 
other  hand,  the  balance  of  the  account  was  against  him,  he 
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Tv'ould  have  no  such  right.  The  evidence  was  admissible  to 
show,  and  it  did  show,  the  general  fact,  and  nothing  more, 
that  the  balance  was  against  him  in  the  sum  of  four  thousand 
dollars,  and  that,  consequently,  he  had  no  right  to  appropriate 
the  money  to  his  own  use.  It  may  be  that  the  prosecution 
could  have  rested  this  point  upon  the  legal  principle  that 
an  agent  cannot  lawfully  appropriate  to  his  own  use  the 
money  of  his  principal.  But  where,  as  in  this  case,  it  appears 
that  there  is  a  running  account  between  them,  on  which  the 
defendant  may  have  advanced  more  than  was  due  from  him, 
and  thereby  have  acquired  the  right  to  reimburse  himself 
from  moneys  subsequently  received,  it  is  clearly  proper  for 
the  prosecution  to  rebut  the  inference  of  such  a  possibility 
by  showing  that  the  state  of  the  account  was  such  that  there 
was  no  money  due  from  the  principal. 

It  was  also  proper  to  show  the  state  of  the  account  at 
the  time  of  the  appropriation  and  the  amount  of  the  balance 
against  the  defendant,  in  order  to  prove  his  motive  and  fraud- 
ulent intent  in  appropriating  the  money.  If  one  receives 
money  belonging  to  another  to  whom  he  is  already  indebted 
in  the  sum  of  four  thousand  dollars,  and  thereupon  appro- 
priates such  money  to  his  own  use,  the  inference  that  he  in- 
tended to  deprive  the  owner  thereof  is  certainly  much  stronger 
than  it  would  be  if  he  did  not  owe  the  other  person  anything 
or  only  a  small  sum.  If  there  was  an  account  between  them 
on  which  the  balance  was  very  small,  he  might  with  some 
plausibility  urge  the  claim  that  he  was  uncertain  about  the 
matter  and  believed  that  there  was  a  balance  in  his  favor, 
and  in  that  belief  innocently  use  the  money  for  his  own 
benefit.  But  such  a  claim  would  receive  but  little  credit  if 
the  account  showed  a  large  sum  against  him.  The  evidence 
therefore  had  a  legal  tendency  to  prove  the  intent,  and  to 
rebut  any  inference  of  an  innocent  intent,  and  was  admissible 
for  that  purpose.  ''As  a  general  rule,  great  latitude  is  allowed 
in  the  range  of  evidence  when  the  question  of  fraud  is  in- 
volved." **It  is  hardly  ever  possible  to  prove  fraud,  except 
by  a  comprehensive  and  comparative  view  of  the  actions  of 
the  party  to  whom  the  fraud  is  imputed,  and  his  relative 
position  a  reasonable  time  before,  at,  and  a  reasonable  time 
after  the  time  at  which  the  act  of  fraud  is  alleged  to  have 
been  committed."    (Reeves  v.  State,  95  Ala.  31;  Snodgrass  v. 
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Branch  Bank,  25  Ala.  175.^)  I  do  not  understand  that  the 
majority  of  the  court  disagree  with  the  above  views. 

I  agree  with  the  conclusion  that  there  can  be  but  one  mo- 
tion for  a  new  trial  between  verdict  and  judgment.  The 
application  must  be  made  before  judgment.  (Pen.  Code,  sec. 
1182.)  It  may  be  made  at  any  time  after  verdict  and  before 
judgment.  When  the  defendant  is  finally  arraigned  for  judg- 
ment, if  he  has  already  made  his  motion  for  new  trial  and 
the  same  has  been  denied,  he  then  has  not  the  right  to  again 
present  the  questions  decided  upon  the  motion  as  reasons 
why  judgment  should  not  be  pronounced.  They  no  longer 
constitute  ''legal  cause"  within  the  meaning  of  that  phrase 
as  used  in  the  Penal  Code  (sec.  1200),  and  no  longer  constitute 
cause  for  new  trial  under  subdivision  2  of  section  1201  of 
the  Penal  Code. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed. 

Henshaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Behearing  denied. 


[8.  F.  No.  3564.    Department  Two.— February  3,  1904.]  \^  ^ 

In  the  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
LOUISA  J.  THOMPSON  et  al..  Appellants,  v.  TERESA 
BELL,  Special  Administratrix,  etc.,  and  Minor  Children, 
Respondents. 

Estates  of  Deceased  Persons — Temporart  Family  Allowance — 
Effect  of  Inventory — "Further  Order  of  Court." — ^A  temporary 
family  allowance  made  before  the  return  of  the  iDventory  of  the 
estate  by  the  executors  ceases  to  be  operative  upon  such  return,  and 
is  not  prolonged  by  the  words  "until  further  order  of  this  court," 
inserted  in  the  order  making  the  allowance. 

Id. — Subsequent  Payments — Settlement  of  Accounts — Order  not 
RBvrrED — ^Unsettled  Payments — Final  Account. — Payments  made 
by  the  executors,  which  were  allowed  and  settled  in  their  accounts, 
as  and  for  a  family  allowance,  after  return  of  the  inventory,  and 
prior  to  a  subsequent  order  for  family  allowance,  cannot  be  attacked 

^60  Am.  Dec.  505. 
CXLII.  Cal.— 7 
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after  the  expiration  of  the  time  of  appeal  therefrom;  but  saeh 
settled  payments  could  not  have  the  effect  to  revive  the  temporary 
order;  and  unsettled  payments  made  under  such  temporary  order 
by  the  widow  to  herself  as  special  administratrix,  appointed  to 
close  up  the  estate,  after  removal  of  the  sole  surviving  executor, 
must  be  disallowed  in  the  settlement  of  her  final  account. 

Id. — ^Ex  Paetb  Orders  or  Court  to  Depositary  of  Funds. — Ex  parte 
orders  of  the  court  in  the  nature  of  drafts  on  the  custodian  of  the 
funds  of  the  estate,  authorizing  the  depositary  to  pay  certain  sums 
to  Teresa  Bell,  the  widow,  after  her  appointment  as  special  admin- 
istratrix, "upon  account  of  family  allowance,"  under  a  mistaken 
belief  entertained  by  the  court,  that  an  unpaid  family  allowance 
had  accrued  under  the  order  for  temporary  allowance,  after  return 
of  the  inventory,  could  not  have  the  effect  to  justify  or  validate 
illegal  pa3rments  which  did  not  and  could  not  so  properly  accrue. 

Id. — Contesting  Creditors  not  Estopped. — ^The  fact  that  certain  cred- 
itors of  the  estate^  under  a  mistaken  belief  of  the  continuance^  of 
the  order,  did  not  oppose  the  settlement  of  the  first  accounts  of 
the  executors,  which  included  pa3rment8  made  after  the  return  of 
the  inventory,  cannot  estop  the  creditors  from  contesting  the  final 
accounts  of  the  special  administratrix  in  which  she  made  illegal  pay- 
ments of  family  allowance  to  herself,  the  settlement  of  which  had 
not  before  been  passed  upon. 

Id. — ^Attack  by  Administratrix  xtpon  Settled  Aooount — ^Improper 
Evidence. — ^An  amount  paid  on  account  of  family  allowance,  which 
was  settled  in  an  account  filed  by  the  executors,  and  had  become 
final  and  conclusive,  could  not  be  attacked  by  the  administratrix 
upon  the  settlement  of  her  final  account;  and  evidence  to  prove 
that  such  allowance  was  not  in  fact  expended  for  family  allowance, 
but  was  paid  upon  certain  assessments  and  claims  against  properties 
of  the  estate,  and  that  the  amount  so  allowed  was  still  due  and 
unpaid,  was  inadmissible  to  impeach  the  verity  of  the  account  as 
settled,  and  was  improperly  allowed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  final  account  of  a 
special  administratrix.    J.  V.  Coflfey,  Judge. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  court, 
the  record  shows  that  the  sole  surviving  executor  of  the  will 
of  Thomas  Bell,  deceased,  was  suspended  March  23,  1900,  and 
removed  May  5, 1900,  and  that  on  March  23, 1900,  Teresa  Bell 
was  appointed  special  administratrix,  and  rendered  her  final 
account  February  10,  1902,  which  included  payments  made 
by  her  to  herself  since  March  23,  1900,  on  account  of  family 
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allowances  unpaid  by  the  executors,  and  not  settled  in  their 
accounts,  between  June  17,  1893,  and  October  14,  1895.  The 
orders  of  court  referred  to  in  the  opinion  were  made  after 
March  23,  1900. 

Drown,  Leicester  &  Drown,  for  Louisa  Thompson  et  al.. 
Appellants;  Garret  W.  McBnerney,  William  B.  Bosley,  and 
John  S.  Drum,  for  Mary  Kelly  et  aL,  Appellants;  Maurice  V. 
Samuels,  for  D.  Samuels,  Appellant;  and  James  M.  Allen,  for 
National  Bank  of  D.  O.  Mills  &  Co.,  and  D.  O.  Mills,  Appel* 
lants. 

T.  Z.  Blakeman,  for  Teresa  Bell,  Special  Administratrix^ 
Bespondent. 

Brewton  A.  Hayne,  for  Minor  Children,  Respondents. 

HENSHAW,  J. — This  is  an  appeal  by  certain  creditors  of 
the  estate  of  Thomas  Bell,  deceased,  from  the  order  of  court 
settling  the  final  account  of  the  special  administratrix  of  the 
estate.  The  attack  upon  the  account  goes  to  the  allowance  to 
the  special  administratrix  of  payments  amounting  to  over 
twenty  thousand  dollars,  made  to  herself  as  widow  of  the 
deceased  upon  account  of  family  allowance. 

Upon  January  12, 1893,  and  before  the  return  of  the  inven- 
tory in  the  matter  of  the  estate  of  the  deceased,  the  court 
made  its  order  directing  that  the  sum  of  two  thousand  dollars 
per  month  should  be  paid  to  Teresa  Bell,  the  widow,  from  the 
date  of  the  decedent's  death  "until  further  order  of  the 
court. '*  The  inventory  was  returned  upon  June  17,  1893.  On 
October  14,  1895,  the  court  made  its  second  order  **  modify- 
ing" the  order  of  1893,  and  directing  the  executors  to  pay  the 
widow  on  and  after  that  date  **as  family  allowance  the  sum 
of  fifteen  hundred  dollars  per  month,  instead  of  the  monthly 
allowance  of  two  thousand  dollars  theretofore  ordered  to  be 
paid."  Later  the  court  made  its  third  order,  providing  that 
on  and  after  the  sixteenth  day  of  May,  1898,  the  sum  of  one 
hundred  dollars  a  month  should  be  paid  for  family  allowance. 
All  of  the  family  allowance  accruing  under  the  last  two  orders 
has  admittedly  been  paid.  The  moneys  in  controversy  are 
payments  made  under  the  first  order,  sums  asserted  to  have 
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accrued  between  the  date  of  the  return  of  the  inventory  and 
that  of  the  order  of  1895. 

Upon  the  authority  of  In  re  Lux,  100  Cal.  593,  and  Crew  v. 
Pratt,  119  Cal.  131,  it  is  not  to  be  disputed  that  the  tem- 
porary order  for  family  allowance  made  before  the  return  of 
the  inventory  ceased  to  be  operative  when  that  return  was 
made.  The  words  ** until  the  further  order  of  this  court" 
found  in  the  order  here  under  consideration  did  not  and  could 
not  have  the  effect  to  prolong  the  life  of  the  order  beyond  the 
return  of  the  inventory.     {In  re  Lux,  100  Cal.  598.) 

It  is  contended,  however,  that  certain  considerations  take 
this  case  out  of  the  operation  of  the  rule  above  laid  down. 
Those  considerations  are :  1.  That  from  the  time  of  the  return 
of  the  inventory  until  the  date  of  the  making  of  the  second 
order  the  executors  continued  to  make  payments  as  and  on 
account  of  family  allowance;  that  those  payments  were  duly 
entered  in  their  accounts  and  settled  by  the  court ;  that  they 
were  based  upon  the  belief  of  the  executors  and  of  the  court 
that  the  preliminary  order  for  family  allowance  was  still  in 
effect ;  2.  That  in  its  order  for  family  allowance  made  in  1895 
the  court  in  terms  ** modified''  the  order  of  1893,  and  directed 
the  payment  of  fifteen  hundred  dollars  a  month  **  instead  of 
the  monthly  allowance  of  two  thousand  dollars  theretofore  or- 
dered to  be  paid,''  and  that  this  was  sufficient  recognition  of 
the  continued  existence  of  the  previous  order,  and  was  sufS- 
cient  authority  in  and  of  itself  to  authorize  the  payments  here 
contested ;  and  3.  That  certain  ex  parte  orders  of  the  court  in 
the  nature  of  drafts  upon  the  California  Safe  Deposit  and 
Trust  Company  (the  custodian  of  the  funds  of  the  estate) 
authorizing  the  depositary  to  pay  certain  sums  to  Teresa  Bell, 
the  widow,  **for  and  on  account  of  family  allowance"  were 
sufficient  to  justify  and  validate  the  payments  here  -in  con- 
troversy. 

As  to  the  first  of  these  considerations  it  need  but  be  said 
that  the  payments  so  made  by  the  executors,  charged  in  their 
accounts  and  allowed  by  the  court,  are  not,  upon  this  appeal, 
open  to  attack  by  the  creditors,  nor,  indeed,  are  they  attacked. 
But  the  fact  that  both  the  executors  and  the  court  mistakenly 
believed  that  there  was  an  order  for  family  allowance  under 
which  these  payments  were  properly  made  did  not  and  could 
not  operate  to  revive  the  order  of  1893,  which  had  become  a 
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nullity  upon  the  return  of  the  inventory.  The  creditors  are 
not  complaining  of  the  payments  made  in  the  past  and  charged 
and  settled  in  the  executor's  account,  since  the  validity  of 
those  payments,  by  lapse  of  time  and  failure  to  appeal,  is  no 
longer  open  to  question,  but  they  may  be  heard  on  appeal  as 
to  payments  subsequently  made,  and  now  for  the  first  time 
presented  to  the  court  in  probate  for  its  consideration. 

The  same  may  be  said  as  to  the  second  proposition,  the 
recognition  in  the  order  of  1895  of  the  continued  existence  of 
a  family  allowance  under  the  order  of  1893.  The  order  of 
1895  is  an  order  independent  of  the  order  of  1893  {Estate  of 
Bell,  131  Cal.  1),  and  the  fact  that  the  court  in  probate  ap- 
parently mistook  the  law  and  believed  that  the  order  of  1893 
continued  in  force  until  1895  could  not  affect  the  legal  situa- 
tion. As  to  the  third  proposition,  the  ex  parte  orders  of  the 
court  authorizing  the  payment  of  certain  sums  of  money  to 
the  widow  ''upon  account  of  family  allowance''  are  based 
upon  the  same  mistaken  belief  entertained  by  the  court  that 
an  unpaid  family  allowance  had  accrued  under  the  order  of 
1893.  These  orders,  as  has  been  said,  were  ex  parte  orders,  but 
if  the  payments  contemplated  by  them  were  illegal  or  im- 
proper, such  payments  were  not  validated  because  made  under 
such  orders.  The  probate  court  has  no  power  to  relieve  an 
executor  or  administrator  from  liability  for  the  funds  of  the 
estate  by  making  ex  parte  orders  directing  the  disposition  of 
such  funds.  At  the  proper  time,  upon  the  settlement  of  the 
account  of  the  executor,  the  legality  of  his  disposition  of  every 
dollar  of  the  moneys  he  has  expended  is  open  to  attack  by  the 
parties  in  interest.  Such  orders  would  show  the  good  faith  of 
the  executor  in  making  the  payments,  if  that  were  called  in 
question,  but  the  orders  could  not  even  be  regarded  as  evi- 
dence tending  to  establish  the  validity  and  legality  of  the  pay- 
ment. It  is  concluded,  therefore,  as  to  each  and  all  of  the 
propositions  advanced  that  they  are  not  sufficient  to  justify 
and  uphold  the  disputed  items  herein. 

The  fact  that  certain  creditors  of  the  estate  themselves 
entertained  the  mistaken  belief  that  the  order  of  1893  con- 
tinued in  force  cannot  operate  to  estop  the  contesting  creditors 
who  here  appeal. 

One  other  matter  demands  consideration.  In  the  third  an- 
nual account,  as  settled,  a  certain  amount  was  allowed  upon 


Digitized  by  LjOOQIC 


102  WoRTHiNGTON  V.  Bbbed.  [142  Cal. 

account  of  family  allowance.  This  allowance,  and  the  whole 
acount,  has  become  final  from  lapse  of  time  and  failure  to 
appeal.  Upon  the  hearing  of  the  present  account  respondent 
was  permitted  to  introduce  vouchers  to  show  that  of  the 
amount  so  allowed  some  twelve  thousand  dollars  was  expended, 
not  in  fact  for  family  allowance,  but  to  pay  certain  claims 
and  assessments  against  properties  of  the  estate,  and  the  effect 
contended  for  by  respondent  is,  upon  the  theory  of  the  con- 
tinued validity  of  the  order  of  1893,  that  there  is  some  twelve 
thousand  dollars  more  due  her  upon  account  of  unpaid  family 
allowance  under  that  order.  The  determination  heretofore 
reached  and  expressed,  that  the  order  of  1893  ceased  to  be 
operative  upon  the  return  of  the  inventory,  disposes  of  all 
questions  of  unpaid  amounts  arising  under  that  order,  but  it 
is  proper  to  add  that  the  items  having  been  allowed  and  settled 
as  and  for  a  family  allowance,  and  the  account  itself  having 
become  at  the  expiration  of  the  time  for  appeal  a  final  adjust- 
ment and  adjudication  of  the  matters  between  the  parties  in 
interest,  it  was  improper  to  admit  any  evidence  tending  to 
impeach  the  verity  of  the  account  as  settled. 

The  order  appealed  from  is  reversed,  with  directions  to  the 
trial  court  to  settle  the  final  account  of  the  special  adminis- 
tratrix by  disallowing  any  and  all  items  for  payment  of  fam- 
ily allowance  under  the  order  of  1893, 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  2723.    Department  Two.— February  3,  1904.1 

JOHN  WORTHINGTON,  Respondent,  v.  A.  H.  BREED, 
Auditor  of  City  of  Oakland,  and  C.  T.  GILPIN,  City 
Treasurer,  Appellants. 

C30KTBACT  WITH  Cmr — ^Allowed  Claim  for  Public  Work — Mandamxts 
TO  Auditor  and  Treasurer — ^Insufficient  Answer — ^Violation  of 
Eight-Hour  Law. — ^Where  a  petition  for  a  writ  of  mandate  is  filed 
against  the  auditor  and  treasurer  of  a  city  to  compel  the  drawing 
of  a  warrant  hj  the  auditor  upon  the  treasurer  for  a  claim  for 
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seirices  in  repUmkmg  the  city  wharves,  in  pnrauanee  of  a  contract 
with  the  eitji  which  claim  was  dulj  approved  and  allowed  bj  the 
city  board  of  public  works  against  the  general  fund  of  the  city, 
an  answer  of  the  defendant  alleging  that  the  petitioner  incurred  a 
specified  amount  as  penalties  for  violation  of  the  eight-hour  law 
of  March  20,  1899,  in  permitting  mechanics  and  laborers  to  work 
more  than  eight  hours  per  day,  but  not  alleging  nor  attempting 
to  show  that  the  contract  contained  any  stipulation  as  to  the  hours 
of  work  required,  nor  as  to  the  penalties  referred  to  in  the  act, 
nor  that  any  inspector  or  officer  had  reported  any  violation  of  the 
act,  or  of  any  stipulation  in  the  contract,  or  the  amount  of  any 
penalties  stipulated  in  any  contract,  is  insufficient;  and  a  demurrer 
thereto  was  properly  sustained,  and  judgment  properly  ordered  for 
the  writ  of  mandate  as  prayed  for. 
Id. — ^DxTTT  or  Auditob. — The  dty  auditor  has  no  duty  to  pay  moneys 
due  under  the  contract,  and  has  no  authority  to  refuse  to  draw  his 
warrant  for  the  amount  allowed  by  the  board  of  public  works.  His 
duties  are  ministerial  and  he  must  not  anticipate  the  violation  of 
the  law  by  any  one  else. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  A.  Dow,  and  C.  L.  Dam,  for  Appellants. 

Fred  L.  Button,  for  Eespondent 

COOPER,  C— Plaintiff  filed  his  verified  petition  for  a  writ 
of  mandate,  alleging  that  he  had  performed  services  in  re- 
planking  the  city  wharves  of  the  city  of  Oakland  in  pursuance 
of  a  contract  duly  made  by  the  city  authorities,  by  the  terms 
of  which  he  was  to  receive  the  sum  of  $3,799.99  for  the  said 
work.  His  claim  was  duly  approved,  and  a  resolution  was 
adopted  by  the  board  of  public  works  of  said  city,  allowing 
the  amount  against  the  general  fund  of  the  city.  Defendant 
Breed  refused  to  draw  a  warrant  upon  the  defendant  treas- 
urer for  the  amount. 

Defendants  filed  their  answer  to  the  petition,  the  court  sus- 
tained plaintiff's  demurrer  to  the  answer,  and  judgment  was 
^ordered  in  favor  of  plaintiff  as  prayed. 

This  appeal  is  from  the  judgment,  and  presents  the  sole 
question  as  to  the  court's  ruling  on  the  demurrer. 
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The  answer  attempted  to  allege  that  the  petitioner  permitted 
eleven  laborers  and  mechanics  to  work  upon  the  said  repairs 
more  than  eight  hours  per  day  for  several  days,  and  thus  in- 
curred penalties  amounting  to  $3,520,  under  an  act  limiting 
the  hours  of  daily  service  of  laborers,  mechanics,  and  others 
upon  public  works  of  the  state  or  any  political  subdivision 
thereof,  approved  March  20,  1899.     (Stats.  1899,  p.  149.) 

The  said  act  by  its  terms  makes  it  unlawful  for  any  con- 
tractor performing  public  work  of  any  kind  **to  require  or 
permit  them  [laborers]  to  labor  more  than  eight  hours  in  any 
one  calendar  day,''  with  certain  exceptions. 

It  is  provided  in  section  2  of  the  act  that  all  contracts  of 
the  character  named  ''shall  contain  a  stipulation  that  no 
laborer,  workman,  or  mechanic  in  the  employ  of  the  contractor 
or  any  subcontractor  .  .  .  shall  be  required  or  permitted  to 
work  more  than  eight  hours  in  any  one  calendar  day,  .  .  . 
and  each  and  every  such  contract  shall  stipulate  a  penalty  for 
each  violation  of  the  stipulation  directed  by  the  act  of  ten 
dollars  for  each  laborer,  workman,  or  mechanic,  for  each  and 
every  calendar  day  in  which  he  shall  labor  more  than  eight 
hours ;  and  the  inspector  or  other  officer  or  person  whose  duty 
it  shall  be  to  see  that  the  provisions  of  any  such  contract  are 
complied  with,  shall  report  to  the  proper  officer  of  such  state 
or  political  subdivision  thereof,  all  violations  of  the  stipulation 
in  this  act  provided  for,  in  each  and  every  such  contract,  and 
the  amount  of  the  penalties  stipulated  in  any  such  contract 
shall  be  withheld  by  the  officer  or  person  whose  duty  it  shall  be 
to  pay  the  moneys  due  under  such  contract.'' 

The  answer  does  not  show,  nor  attempt  to  show,  that  the 
contract  in  this  case  contained  any  stipulation  whatever  as  to 
the  time  laborers  or  mechanics  should  be  required  to  work  nor 
as  to  the  penalties  referred  to  in  the  act.  It  does  not  show  nor 
attempt  to  show  that  any  inspector  or  officer  reported  any 
violation  of  the  act  or  of  any  stipulation  in  the  contract,  or  of 
the  amount  of  any  penalties  stipulated  in  any  contract. 

It  is  evident  that  the  **  amount  of  the  penalties  stipulated  in 
the  contract"  is  all  that  can  be  withheld.  The  answer  must 
therefore  have  shown  that  there  were  penalties  stipulated  in 
the  contract,  in  order  to  authorize  any  one  to  withhold  any 
amount  of  the  contract  price.  In  such  case  the  penalties  can 
only  be  withheld  by  the  officer  or  person  whose  duty  it  is  to 
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pay  the  moneys  due  under  the  contract.  It  is  no  part  of  the 
duty  of  the  auditor  to  pay  the  moneys  due  under  the  contract ; 
neither  has  he  any  authority  to  refuse  to  draw  his  warrant. 
His  duties  are  ministerial,  and  he  must  not  anticipate  the  vio- 
lation of  the  law  by  any  one  else.  It  is  sufScient  for  him  to 
do  his  duty  under  the  statute  and  not  assume  other  responsi- 
bilities. 

In  what  has  been  said  we  do  not  intimate  any  opinion  as  to 
the  constitutionality  of  the  act,  as  it  is  not  necessary.  It  is 
sufficient  to  say  that,  conceding  the  act  to  be  valid,  the  defend- 
ants have  not  shown  their  right  to  withhold  any  amount  due 
plaintiff  under  its  provisions. 

We  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 


[Crim.  No.  1032.     Department  Two.— February  3,  1904.] 
THE  PEOPLE,  Respondent,  v.  E.  J.  NUNLEY,  Appellant. 

Cbiminal  Law— Grand  Laeoent — Ownership  of  Stolen  Horse — 
Variance. — ^Under  an  information  charging  grand  larceny  in  steal- 
ing a  horse  alleged  to  be  the  property  of  one  J.  Suey  Lung,  proof 
that  the  horse  belonged  to  a  Chinese  company,  of  which  J.  Suey 
Lnng  was  the  manager,  and  that  he  bought  the  stolen  horse  in  his 
own  name,  and  that  he  alone  could  sell  the  horse,  does  not  show 
a  material  variance,  but  sufficiently  sustains  the  allegation. 

Id. — Certainty  in  Description  op  Oppensb — Identipication  op  Act 
Charged. — ^Under  section  956  of  the  Penal  Code,  which  provides 
that  "when  an  offense  involves  the  commission  of,  or  an  attempt 
to  commit,  a  private  injury,  and  i^  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured,  or  intended  to  be  injured,  is  not  material," 
the  ownership  of  property  stolen  is  sufficiently  laid  to  identify  the 
act  charged,  in  one  of  several  partners  or  joint  owners  who  had 
the  possession,  management,  and  control  thereof  at  the  time  of  the 
larceny. 
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Id. — ^Requested  Instruction — ^Beasonabls  Doubt — Burden  or  PROor 
— Omission  op  Part  Elsewhere  Given. — ^An  instruction  requested 
by  the  defendant  on  the  subject  of  reasonable  doubt  and  burden  of 
proof,  in  the  language  of  Mr.  Justice  Shaw,  in  Commonwedlth  y. 
Webster,  is  not  materially  weakened  because  the  part  thereof  on 
the  subject  of  burden  of  proof  is  omitted  as  being  elsewhere  given 
and  repeated  in  the  charge  of  the  court. 

Id. — Bequests  Properly  Befused. — ^Bequested  instructions  which  are 
unnecessary,  argumentative,  or  an  invasion  of  the  province  of  the 
jury,  or  which  are  included  fully  in  the  charge  of  the  court,  are 
properly  refused. 

Id. — Circumstance  Pointing  to  Guilt — ^Moss  Stains  upon  Coat- 
Knowledge  OP  Witness. — ^Where  one  of  the  circumstances  tending 
to  point  to  the  guilt  of  the  defendant  was  that  tiiere  were  stains 
of  green  moss  upon  his  coat,  evidence  of  the  arresting  officer  that 
green  stains  upon  his  coat  were  '*moss  stains"  made  by  green  moss, 
such  as  grows  on  the  bark  of  trees,  purports  to  be  of  a  fact  de- 
rived from  the  knowledge  or  perception  of  the  witness,  and  was 
admissible. 

Id. — Possession  op  Stolen  Horse — Circumstantial  Evidence — Sup- 
port OP  Verdict. — ^Where  the  possession  of  the  stolen  horse  by  the 
defendant  was  indicated  only  by  circumstantial  evidence  tending 
to  show  that  during  the  night  of  the  theft  he  was  leading  the  horse 
in  a  direction  away  from  where  it  was  taken,  and  which  satisfied 
the  jury  of  that  fact,  their  verdict  is  not  contrary  to  the  evidence^ 
because  no  witness  testified  to  seeing  the  defendant  in  actual  pos- 
session of  the  horse,  nor  because  it  was  turned  loose  before  it  was 
found. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  triaL 
W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  V.  Scanlan,  and  J.  F.  Ramage,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
torney-General, C.  W.  Norton,  District  Attorney  of  San  Joa- 
quin County,  George  F.  McNoble,  Assistant,  and  J.  J.  Fitz- 
gerald, Deputy,  for  Respondent. 

CHIPMAN,  C. — Defendant  was  convicted  of  the  crime  of 
grand  larceny,  the  information  alleging  that  he  stole  a  horse, 
the  property  of  J.  Suey  Lung. 
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1.  The  principal  question  arising  on  the  appeal  is,  that  there 
is  a  fatal  variance  between  the  proofs  and  the  information  as 
to  the  ownership  of  the  horse.  There  is  evidence  that  the 
horse  was  one  of  several  belonging  to  a  company  of  Chinese 
known  as  Hop  Fong  Company;  that  this  company  was  com- 
posed of  some  twenty  men  and  some  women,  and  was  divided 
into  twenty-three  shares,  of  which  J.  Suey  Lung  owned  two, 
a  mercantile  company  in  San  Francisco,  known  as  Fook  Wah, 
'held  three  or  four  shares,  others  owned  (me  share  each,  and 
one  or  more  a  half  share.  The  company  was  a  partnership, 
and  leased  and  cultivated  land  for  a  garden.  The  alleged 
owner  of  the  stolen  horse,  J.  Suey  Lung,  was  not  only  one  of 
the  partners,  but  was  the  "boss  man*'  of  the  company,  or  its 
manager;  he  made  the  lease  with  the  owner  of  the  land;  em- 
ployed and  discharged  the  men  working  there;  bought  the 
horses  required  and  sold  horses  not  needed;  bought  all  the 
supplies  required  by  the  company;  sold  the  products  of 
the  gardens ;  deposited  the  company  money  in  bank,  sometimes 
in  his  own  name  and  sometimes  in  the  company's  name,  and 
'likewise  drew  it  out  in  his  own  or  the  company's  name;  he 
bought  the  stolen  horse  as  others  in  his  own  name ;  he  kept  the 
horses  in  the  bam  of  the  company,  and  testified  that  no  one 
had  a  right  to  take  the  horse  in  question  out  of  the  bam  with- 
out his  consent,  and  that  he  could  sell  the  horse,  but  no  one 
else — ^none  of  the  other  men  on  the  ranch,  the  partners — could 
sell  the  horse,  and  that  he  alone  could  sell  the  horse.  He  also 
testified  to  the  name  of  some  of  the  partners  or  shareholders, 
but  did  not  know  the  names  of  all  or  who  they  were,  and  that 
he  was  the  only  manager. 

Section  956  of  the  Penal  Code  is  as  follows:  **When  an  of- 
fense involves  the  commission  of,  or  an  attempt  to  commit,  a 
private  injury,  and  is  described  with  sufficient  certainty  in 
other  respects  to  identify  the  act,  an  erroneous  allegation  as 
to  the  person  injured,  or  intended  to  be  injured,  is  not  mate- 
rial." In  the  case  of  People  v.  Edwards,  59  Cal.  359,  the 
crime  charged  was  the  burglarious  entry  of  **the  store  of  one 
S.  Loupe,"  and  the  proof  was,  that  the  store  belonged  to 
S.  Loupe,  L.  Loupe,  and  A.  Haas,  partners  doing  business 
therein.  It  was  pointed  out  in  the  opinion  that  at  common  law 
the  ownership  of  property  upon  which  an  offense  was  commit- 
ted was  an  essential  averment  in  an  indictment,  and  must  be 
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proved  as  alleged,  and  that  if  stolen  goods  were  the  property 
of  partners  or  joint  owners,  the  names  of  all  the  partners  or 
joint  owners  had  to  be  stated  if  known ;  if  not  known,  then  it 
was  necessary  to  state  it  to  be  the  property  of  one,  naming 
him,  and  of  others  unknown.  Attention  is  called  to  a  statute 
passed  by  Parliament  to  relieve  criminal  proceedings  from  em- 
barrassments arising  under  this  rule,  and  our  statute  (Pen. 
Code,  sec.  956)  is  cited.  It  was  then  said:  **The  defendants 
having  been  charged  with  having  entered  a  store  of  a  certain 
person  with  intent  to  commit  larceny,  the  act  or  intent  were 
both  alleged  with  sufficient  precision  and  certainty  to  consti- 
tute the  offense,  and  to  enable  the  defendants  to  understand 
the  accusation  made  against  them.  .  .  It  is  true  that  the  addi- 
tional fact  was  elicited  that  other  persons  were  interested  with 
the  party  named  in  the  information  as  owner  of  the  store 
which  had  been  broken  into  and  entered ;  but  if  that  fact  had 
been  recited  in  the  information,  it  would  not  have  identified 
the  offense  with  any  greater  certainty,  or  enabled  the  defend- 
ants to  understand  more  clearly  the  offense  with  which  they 
^ere  charged.  It  only  showed  that  there  was  a  partially  erro- 
neous description  or  allegation  of  ownership  of  the  store  in 
which  they  committed  the  offense;  .  .  .  the  variance  was  im- 
material." People  V.  Leong  Quong,  60  Cal.  107,  was  larceny 
of  a  horse  alleged  to  belong  to  one  Sang  Hop.  At  the  trial 
the  owner  testified  that  Sang  Hop  was  his  business  name,  and 
his  personal  name  was  Yup  Chin.  It  was  said:  **The  name  of 
the  owner  of  stolen  property  is  not  a  material  part  of  the 
offense  charged.  It  is  only  required  to  identify  the  transac- 
tion, so  that  the  defendant,  by  proper  plea,  may  protect  him- 
self against  another  prosecution  for  the  same  offense.'*  As 
to  the  purpose  of  section  956  of  the  Penal  Code,  see  People  v. 
Watson,  72  Cal.  402.  (See,  also.  People  v.  Betancourt,  74  Cal. 
188,  similar  to  People  v.  Edwards,  59  Cal.  359;  also,  People 
V.  Anderson,  80  Cal.  205.)  In  People  v.  Ribolsi,  89  Cal.  492, 
the  information  charged  that  the  stolen  goods  were  the  **  per- 
sonal property  of  the  estate  of  George  H.  Tay  and  Oscar 
Backus,  copartners,  .  .  .  under  the  firm  name  and  style  of 
Geo.  H.  Tay  &  Co."  It  appeared  that  one  of  the  partners 
was  dead,  and  that  his  estate  was  represented  by  executors 
who  were  the  legal  owners  of  the  property,  and  a  fatal  vari- 
ance was  claimed  by  reason  of  these  facts.    It  was  held  under 
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section  956  that  the  description  left  no  doubt  as  to  the  identity 
of  the  act  charged  to  have  been  committed,  and  was  sufScient. 
(See  this  section  applied  to  the  fact  in  People  v.  Smith,  112 
Cal.  333,  and  People  v.  Prather,  120  Cal.  660,  where  the  state- 
ment  above  quoted  from  People  v.  Leong  Quong,  60  Cal.  107, 
is  repeated  approvingly.)  Where  the  crime  of  arson  is 
charged,  it  has  been  held  not  necessary  to  prove  who  owned 
the  buildings  if  the  defendant  did  not  own  them.  {People  v, 
Davis,  135  Cal.  162.)  It  was  said  in  State  v.  NeUon,  11  Nev. 
339:  **The  only  thing  essential  in  either  case  [larceny  or  rob- 
bery] seems  to  be  an  averment  which  shall  show  conclusively 
that  the  property  does  not  belong  to  defendant.  And  courts 
have  shown  a  disposition  to  allow  any  sort  of  interest  in  or 
right  to  the  custody  of  the  property  to  be  suflBcient  proof  of 
ownership."  And  the  court  expressed  a  willingness  to  go  as 
far  as  any  respectable  precedent  would  warrant,  **  because  the 
protection  of  innocence  can  never  by  any  possibility  require, 
any  strictness  of  proof  on  thb  point."  In  the  case  of  Mo- 
MuUin  Y.  State,  (Crim.  App.  of  Tex.)  59  S.  W.  891,  the 
alleged  owner  of  the  stolen  sheep  was  one  Prosser,  who  had 
exclusive  control,  care,  and  management  of  the  ranch  and 
hired  hands,  and  the  direction  of  matters  generally  upon  the 
ranch  whence  the  sheep  were  taken,  but  he  was  not  the  owner 
of  the  sheep.  It  was  held  that  'Hhis  would  constitute  Prosser 
in  law  the  owner  of  a  prosecution  for  theft."  (See,  also, 
Leadbetter  v.  State,  35  Tex.  Crim.  Rep.  195.)  So  held  also 
in  South  Dakota  as  to  the  foreman  of  a  ranch,  **  having  full 
charge  and  control  of  the  interests  of  the  owner."  {State 
V.  Vincent,  (S.  D.)  91  N.  W.  347.)  In  this  case  the  question 
was  fully  considered,  and  a  statute  identical  with  our  section 
976  was  before  the  court.  The  supreme  court  of  Arkansas  held 
the  rule  to  be,  that  **when  the  stolen  property  belongs  to  joint 
owners,  the  ownership  must  be  laid  in  all  of  them,  unless  it  was 
when  stolen  in  the  control  and  management  of  one  of  them ; 
in  which  case  the  ownership  may  be  laid  in  him."  {State  v. 
Scott,  42  Ark.  73.)  In  State  v.  WUson,  6  Or.  428,  the  court 
upheld  an  instruction  couched  in  much  the  same  terms  as  the 
instruction  No.  38  given  in  the  present  case,  and  to  which 
defendant  takes  exception.  The  instruction  here  given  was, 
that  if  the  jury  found  that  the  horse  belonged  to  a  partner- 
ship, and  that  others  were  part  owners  with  J.  Suey  Lung, 
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"and  it  also  appears  from  the  evidence  that  J.  Suey  Lung 
by  the  consent  and  agreement  of  the  other  said  partners,  or 
said  part  owners,  had  possession,  control,  and  management  of 
said  horse  at  the  time  of  the  alleged  larceny  .  .  .  such  proof 
will  sustain  the  allegation  of  ownership  in  said  J.  Suey  Lung.'* 
Under  section  956  of  the  Penal  Code,  and  in  view  of  the  de- 
cisions referred  to  and  the  facts  disclosed,  we  think  the  in- 
'struction  correct. 

2.  Defendant  asked  for  an  instruction  upon  the  doctrine  of 
reasonable  doubt  in  the  language  used  in  Commonwealth  v. 
Webster,  5  Cush.  295,  by  Mr.  Justice  Shaw.  The  court  gave 
a  portion  of  the  instruction,  but  omitted  that  part  relating  to 
the  burden  of  proof,  because  elsewhere  fully  given  and  re- 
peated. The  essential  feature  of  the  definition  was  given,  and 
it  was  not  destroyed  or  materially  weakened  by  separating 
from  it  and  giving  elsewhere  the  rule  as  to  the  burden  of  proof. 

3.  Defendant  asked  an  instruction  prefaced  with  the  maxim 
that  "it  is  better  that  many  guilty  persons  should  escape  than 
one  innocent  person  should  suffer,"  and  followed  by  a  state- 
ment of  the  danger  of  "destroying  liberty  upon  evidence  that 
does  not  produce  conviction,"  and  that  "where  there  is  a 
reasonable  doubt  as  to  the  defendant's  guilt,  the  jury  have  a 
right  to  consider  that  innocent  men  have  been  convicted.*' 
(Citing  People  v.  Travers,  88  Cal.  237.)  The  instruction  held 
erroneous  in  that  case  stated  to  the  jury  that  "while  it  is  true 
that  innocent  persons  have  been  convicted  in  the  pa^t,  there  is 
no  proof  in  this  case  of  any  such  fact,  and  you  are  not  justified 
in  considering  such  matters  in  determining  the  guilt  or  inno- 
cence of  the  defendant."  The  court  said  that  this  was  error, 
because  "the  jury  had  the  right  to  consider  that  innocent  men 
have  been  convicted."  There  is  a  wide  difference  between 
instructing  a  jury  as  was  done  in  the  Travers  case  and  in 
refusing  to  instruct  at  all  on  this  point.  In  the  one  case  the 
jury  are  forbidden  to  consider  what  it  is  their  clear  right  to 
consider,  while  in  the  other  the  jury  are  left  to  consider,  free 
from  any  instruction,  what  is  within  the  knowledge  and  expe- 
rience of  most  men.  Full  instructions  upon  the  doctrine  of 
reasonable  doubt,  the  presumption  of  innocence,  the  rule  as  to 
the  preponderance  of  the  evidence,  and  other  principles  found 
in  the  record  left  no  necessity  for  such  an  instruction  as  the 
one  referred  to.    Furthermore,  in  the  Travers  case  the  court 
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held  the  instmction  objectionable,  as  argumentative  and  an 
invasion  of  the  province  of  the  jury.  The  instruction  here 
would  be  amenable  to  the  same  objection. 

4.  An  instruction  was  asked  by  defendant  and  refused  upon 
the  rule  as  to  the  preponderance  of  the  evidence  in  the  course 
of  which  the  doctrine  of  reasonable  doubt  is  repeated.  The 
court  elsewhere  instructed  fully  on  these  points. 

5.  Defendant  asked  that  the  jury  be  instructed  to  entirely 
disregard  and  not  consider  the  robe,  neck-halter,  and  strap 
found  in  the  possession  of  defendant  at  the  time  of  his  arrest 
There  was  some  evidence  concerning  these  articles,  and  if  it 
did  not  appear,  as  claimed  by  defendant,  that  the  articles  were 
taken  from  the  vicinity  of  the  alleged  crime,  or  used  in  its 
commission,  the  evidence  was  before  the  jury,  admitted  as 
relevant,  and  it  was  for  the  jury  to  judge  of  its  weight.  Un- 
der the  circumstances  disclosed,  the  instruction  would  have 
been  an  invasion  of  the  province  of  the  jury.  (Const.,  art. 
VI,  sec.  19.) 

6.  Among  the  circxunstances  claimed  by  the  prosecution 
to  point  to  defendant's  guilt  were  certain  green  stains  upon 
defendant's  coat  when  arrested.  Witness  SheriflE  Sibley,  the 
arresting  officer,  testified,  against  defendant's  objection,  that 
these  stains  were  ''moss  stains,"  made  by  green  moss  such  as 
grows  on  the  bark  of  trees.  It  is  not  necessary  to  state  all  the 
facts  which  made  this  particular  fact  relevant,  for  the  objec- 
tion is  not  that  the  circumstance  was  immaterial,  but  that  ''A 
witness  can  testify  of  those  facts  only  which  he  knows  of  his 
own  knowledge;  that  is,  which  are  derived  from  his  own  per- 
ceptions." (Code  Civ.  Proc,  sec.  1845.)  As  we  read  the  evi- 
dence, that  is  precisely  what  the  witness  testified  to. 

7.  It  is  urged  that  the  verdict  is  contrary  to  the  law  and  the 
evidence  for  the  reason  that  the  horse  **was  not  proved  to 
have  been,  at  any  time,  in  the  possession  of  the  appellant." 
(Citing  People  v.  Hurley,  60  Cal.  75.^)  The  case  in  hand 
was  one  where  defendant's  possession  of  the  horse,  if  he  had 
possession  at  all,  was  shown  by  circumstantial  evidence.  He 
was  at  no  time  seen  in  personal  possession,  but  there  were 
circumstances  proven  which  tended  to  show  that  during  the 
night  of  the  theft  he  was  leading  the  horse  in  a  direction  away 
from  where  it  was  taken.    There  was  no  evidence  that  any 
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one  saw  defendant  in  actual  possession.  The  horse  had  been 
turned  loose  by  the  person,  who  took  it  before  it  was  found. 
But  there  was  some  evidence,  which  the  jury  thought  suflS- 
cient,  directly  connecting  defendant  with  the  crime.  Appel- 
lant does  not  point  out  wherein  there  is  any  failure  of 
evidence  except  as  above  quoted.  The  only  remaining  point 
is  an  objection  to  an  instruction  involving  the  question  of 
ownership  of  the  horse,  already  disposed  of. 
The  judgment  and  order  should  be  affirmed. 

Smith,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McParland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[S.  F.  No.  2823.    Department  Two.— February  4,  1904.] 

JOHN  LACKMANN,  Respondent,  v.  THOMAS  H. 
KEARNEY,  Respondent,  and  TAYLER  &  SPOTS- 
WOOD  COMPANY,  Appellant 

Intbepleader — ^FuNDs  m  Hands  of  Sheriff — Confuctino  Glaiics — 
Omission  in  Findings — Priority  of  Assignment  of  Accounts  Col- 
lected.— Upon  interpleader  to  determine  conflicting  claims  to  funds 
in  the  hands  of  a  sheriff,  collected  under  an  execution,  which  was 
subsequently  quashed,  and  the  judgment  under  which  it  was  issued 
vacated  by  the  court  on  motion  of  the  execution  debtor,  the  creditor 
thus  affected  is  entitled  to  a  finding  by  the  court,  upon  an  issue  ten- 
dered by  his  answer  of  an  assignment  by  the  execution  debtor  of 
all  bis  interest  in  the  accounts  collected  by  the  sheriff,  which  was 
prior  in  time  to  an  assignment  thereof  to  a  person  under  whom 
the  other  defendant  claimed  the  moneys  collected,  where  there  was 
evidence  that  such  prior  assignment  was  for  collection  and  applica- 
tion on  the  debts  of  the  execution  creditor  and  two  other  creditors, 
whose  rights  he  represented. 

Id. — Instructions  to  Sheriff — Execution  Creditor  not  Estopped. — 
The  execution  creditor  is  not  estopped  from  claiming  under  his 
prior  assignment,  by  reason  of  the  fact  that  he  gave  instructions 
to  the  sheriff  to  levy  upon  the  accounts  in  question  as  the  property 
of  the  execution  debtor,  when  it  appears  that  the  latter  was  not 
thereby  misled  to  his  prejudice,  but  resisted  the  proceedings,  and 
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had  them  set  aude,  and  that  the  former  did  not  suceeesf ullj  main- 
tain his  judgment  and  ezecutiony  and  when  it  does  not  appear  that 
his  conduct  was  the  result  of  intentional  deceit  or  gross  negligence, 
but  it  maj  have  been  the  result  of  innocent  mistake. 

Id. — Inconsistent  Claims — ^Unsucoissful  Claim. — A  party  is  not  pre- 
cluded from  asserting  a  claim  because  inconsistoit  with  some  claim 
previously  asserted  hy  him,  which  was  not  successfully  maintained. 

Id. — Assignment  fob  Collbction — ^iNTiaEST  of  Asshjnob  Subject  to 
Execution. — ^Where  a  debtor  assigns  accounts  for  collection  and  ap- 
plication to  certain  debts,  he  has  an  interest  remaining  which  is 
subject  to  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hilton  &  McEinlay,  for  Appellant. 

There  were  no  elements  of  estoppel  in  the  conduct  of  the 
appellant.  {Boggs  v.  Merced  Mining  Co.,  14  Cal.  367 ;  Barn- 
hart  V.  Fulkerth,  93  Cal.  497 ;  McCarmick  v.  Orient  Ins.  Co., 
86  Cal.  260;  Becker  v.  Becker,  102  Cal.  228;  Murphy  v.  Clay- 
ton, 113  Cal.  153;  Montgomery  v.  Keppel,  75  Cal.  128.*)  The 
court  failed  to  find  upon  a  matter  at  issue,  as  to  the  priority 
of  appellant's  assignment,  upon  which  there  was  suflScient 
evidence. 

Ben  B.  Haskell,  for  Thomas  H.  Kearney,  Respondent. 

The  plaintiff  was  estopped  to  assert  inconsistent  claims. 
(Bigelow  on  Estoppel,  pp.  673,  717,  719;  11  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  446;  Parke  &  Lacey  Co.  v.  Whit^ 
Biver  L.  Co.,  101  Cal.  37.) 

William  J.  Herrin,  for  John  Lackmann,  Respondent. 

SMITH,  C— The  plaintiff  is  the  sheriff  of  the  qity  and 
county  of  San  Francisco;  and  this  suit  was  brought,  under 
section  386  of  the  Code  of  Civil  Procedure,  to  compel  the 
defendants  to  interplead  as  to  their  several  claims  to  moneys 
collected  by  him  under  execution  on  a  judgment  of  date  No- 
vember 12, 1900,  in  favor  of  the  last-named  defendant  against 

*7  Am.  St.  Rep.  125. 
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one  Atwater.  The  execution  was  levied  under  instructions  of 
plaintiff  therein,  the  Tayler  &  Spotswood  Company,  upon  cer- 
tain accounts  due  to  Atwater  from  various  persons,  and  the 
sum  of  $162.95  was  collected.  Afterwards,  on  December  26, 
1900,  while  the  money  was  still  in  the  hands  of  plaintiff 
herein,  the  judgment  was  vacated  by  the  court,  and  the  exe- 
cution quashed;  and  now  demands  are  made  upon  the  plain- 
tiff for  the  money  by  both  defendants.  These  facts  are 
alleged  in  the  complaint  and  expressly  admitted  in  the  an- 
swers ;  with  regard  to  which,  it  was  stipulated,  upon  the  entry 
of  an  order  for  interpleader,  that  they  should  be  considered 
as  complaints  of  interpleader,  each  as  against  the  other;  and 
that  all  the  allegations  of  each  should  be  deemed  denied.  The 
defendant  Kearney  claims  the  money  as  assignee  of  one  Has- 
kell, to  whom,  December  27, 1900,  the  claim  of  Atwater  thereto 
was  assigned ;  and  it  is  alleged  in  his  answer  that  the  money 
was  collected  from  debtors  of  Atwater  and  for  his  use.  The 
Tayler  &  Spotswood  Company  claims  under  a  previous  assign- 
ment to  it  by  Atwater  of  the  accounts  in  question,  of  date 
May  20,  1900.  The  findings  of  the  court — so  far  as  material 
— are:  That  all  the  allegations  of  the  complaint  and  of  the 
answer  of  the  defendant  Kearney  are  true;  and  **that  the 
defendant  Tayler  &  Spotswood  Company  is  estopped  from 
claiming  that  the  money  in  controversy  in  this  action  belongs 
to  it  by  virtue  of  any  assignment  of  a  date  prior  to  the  time 
of  its  collection  by  plaintiff,  to  wit,  November  12,  1900.'* 
Judgment  was  accordingly  entered  in  favor  of  defendant 
Kearney  for  the  money  in  question  and  for  costs.  The  ap- 
peal is  by  the  Tayler  &  Spotswood  Company  from  the  judg- 
ment and  from  an  order  denying  their  motion  for  a  new  trial. 
One  of  the  grounds  of  error  urged  by  the  appellant  is,  that 
there  is  no  finding  as  to  the  alleged  assignment  of  the  ac- 
counts in  question  by  Atwater  to  the  appellant  of  date  May 
20,  1900;  and  if  the  alleged  fact  is  to  be  regarded  as  mate- 
rial, the  ground  is  obviously  well  taken.  Nor  can  the  conten- 
tion of  the  respondent  be  admitted  that  the  allegation  in 
question  was  in  effect  negatived  by  the  facts  set  up  in  the 
respondent's  answer  and  found  by  the  court  to  be  true — that 
is  to  say,  that  the  money  was  collected  from  debtors  of  At- 
water for  his  use — or  by  the  finding  that  the  appellant  is 
estopped  from  pleading  the  assignment.    These,  in  view  of  the 


Digitized  by  LjOOQIC 


Feb.  1904.]  Lackmann  v.  Kearnbt.  115 

pleadings  and  the  evidence,  must  be  regarded  as  findings 
merely  of  conclusions  of  law  deduced  by  the  court  from  the 
facts  before  it,  and  cannot  be  understood  as  negativing  the 
facts  of  the  assignment  alleged  in  the  appellant's  answer  and 
proven  without  contradiction  by  the  evidence.  Assuming  the 
materiality  of  the  fact  alleged,  the  appellant  was  entitled  to  a 
definite  and  direct  finding  with  refeience  thereto.  We  have 
to  inquire  therefore  simply,  as  to  the  materiality  of  the  alle- 
gation ;  if  this  be  determined  in  the  affirmative,  the  judgment 
should  be  reversed. 

The  position  of  the  respondent  on  this  point  is,  that  the 
finding  of  estoppel  is  but  a  necessary  inference  from  the  fact 
— alleged  in  the  complaint  and  in  respondent's  answer,  and 
found  to  be  true  by  the  court — that,  under  the  instructions  of 
the  appellant,  the  execution  was  levied  by  the  plaintiflE,  on 
the  accounts  in  question  as  the  property  of  Atwater.  But  the 
conclusion,  we  think,  is  illegitimate.  Atwater  was  not  in  any 
way  misled  to  his  prejudice  by  the  action  of  the  appellant, 
but,  on  the  contrary,  resisted  the  proceedings,  and  succeeded 
in  having  the  execution  and  judgment  set  aside.  Nor  does  it 
appear  that  the  conduct  of  the  appellant  was  the  result  of 
intentional  deceit  or  gross  negligence.  (Code  Civ.  Proc.,  sec. 
1962,  subd.  3 ;  Boggs  v.  Merced  Mimng  Co.,  14  Cal.  367 ;  Bam- 
hart  V.  Fulkerth,  93  Cal.  497 ;  McCormick  v.  Orient  Ins.  Co., 
86  CaL  260;  Montgomery  v.  Keppel,  75  Cal.  128.*)  Nor  do 
we  think  a  party  is- precluded  from  asserting  a  claim  be- 
cause inconsistent  with  some  claim  previously  asserted  by 
him,  but  not  successfully  maintained.  (11  Am.  &  Eng.  Ency. 
of  Law,  446,  447;  McQueen's  Appeal,  104  Pa.  St.  596;* 
Wheelock  v.  Lee,  74  N.  Y.  498,  499.) 

It  may  be  added,  had  the  facts  been  found  according  to 
the  evidence, — as  they  should  have  been  (Code  Civ.  Proc., 
sec.  470), — it  would  have  appeared  that  the  assignment  to  the 
appellant  was  for  collection  and  for  application  on  the  debts 
of  the  appellant  and  two  other  creditors — thus  leaving  an 
interest  in  Atwater  which  was  subject  to  execution.  If,  in 
view  of  the  rights  of  the  other  creditors  secured,  this  mode  of 
collection  was  improper,  it  may  have  been  the  result  of  an 
innocent  mistake;  and,  at  all  events,  the  rights  of  the  other 
creditors  to  participate  in  the  fund  would  not  have  been 
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aflfected.  The  appellant  must  therefore  be  regarded  as  repre- 
senting not  only  his  own  rights,  but  those  of  the  other 
creditors  interested. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed. 

Chipman  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  3505.    Department  Two.— February  4,  1904.1 

In  the  Matter  of  the  Estate  of  WARREN  D.  HEATON, 
Deceased.  CHARLES  W.  PALM,  Appellant,  v.  JENNIE 
M.  HEATON,  Respondent. 

Estates  of  Deceased  Persons — Special  and  General  Administration 
—  Distinct  Proceedings  —  Eitect  or  Appeal  —  Jubisdiction. — 
Special  and  general  letters  of  administration  are 'separate  and  dis- 
tinct proceedings.  An  appeal  from  an  order  granting  general  letters 
of  administration  has  only  the  effect  to  suspend  the  order  appealed 
from,  and  does  not  in  anj  manner  affect  or  suspend  the  jurisdiction 
of  the  court  over  the  distinct  proceeding  of  special  administration  of 
the  estate,  the  object  of  which  is  to  preserve  the  estate  until  gen- 
eral letters  testamentary  or  of  administration  are  granted,  and 
the  executor  or  administrator  empowered  to  take  charge  of  it. 
The  court  has  jurisdiction,  pending  such  appeal,  to  order  a  special 
administrator  to  turn  over  all  the  property  in  his  possession  forth- 
with to  a  special  administratrix  appointed  by  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  directing  a  special  administrator  to  deliver  property 
to  a  special  administratrix.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  A.  Meserve,  and  Henry  C.  McPike,  for  Appellant. 

Frederick  E.  Whitney,  and  Reed  &  Nusbaumer,  for  Re- 
spondent. 
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L0RI6AN,  J. — Special  letters  of  administration  in  the 
above  estate  were  granted  to  C.  W.  Palm,  appellant,  on  Aug- 
ust 30,  1900. 

A  contest  for  general  letters  of  administration  being  sub- 
sequently had  between  himself  and  respondent,  Jennie  M. 
Heaton,  the  court  made  an  order  therefor  in  favor  of  the 
latter,  to  whom  they  were  issued  May  3,  1902.  Prom  this 
order  said  C.  W.  Palm  appealed. 

In  September,  1902,  said  Palm  filed  an  account  as  special 
administrator.  This  account  was  not  accompanied  by  any 
resignation  as  special  administrator,  or  request  that  he  be 
discharged  as  such.  j 

Thereafter,  and  on  November  3,  1902,  such  account  com- 
ing on  regularly  for  settlement,  an  order  was  made  settling 
the  same  and  directing  that  said  Palm  **tum  over  and  deliver 
forthwith  to  Jennie  M.  Heaton,  the  special  administratrix  *of 
said  estate,''  all  the  property  in  his  possession  belonging  to 
said  estate. 

Said  G.  W.  Palm  likewise  appealed  from  this  order,  and  it 
is  the  merit  of  such  appeal  that  we  now  have  before  us,  and 
the  only  point  is  whether  by  the  appeal  taken  from  the  order 
granting  general  letters  of  administration  to  respondent,  the 
court  was  deprived  of  jurisdiction  to  make  the  order  com- 
plained of  in  the  special  administration  of  the  estate.  The 
appellant  insists  that  it  was ;  that  the  appeal  from  the  order 
granting  such  general  letters  of  administration  deprived  the 
court  of  jurisdiction  to  make  any  order  in  the  estate,  either 
as  to  the  general  or  special  administration  thereon.  We  can- 
not agree  with  this  view.  The  appeal  from  the  order  granting 
general  letters  of  administration  to  respondent  had  only  the 
effect  of  staying  all  further  proceedings  upon  such  order.  The 
proceedings  in  the  general  administration  of  an  estate  and 
the  proceedings  in  the  separate  administration  thereof  are 
separate  and  distinct  proceedings.  The  object  of  a  special 
administration  is  to  preserve  the  estate  until  general  letters 
testamentary  or  of  administration  are  granted,  and  the  ex- 
ecutor or  administrator  empowered  to  take  charge  of  it. 

If  there  is  any  delay  in  obtaining  such  letters  in  the  first 
instance,  or  if  the  authority  of  the  executor  or  administrator 
is  suspended  by  an  appeal  from  the  order  granting  general 
letters  to  either  of  them,  it  is  the  duty  of  the  court  to  take 
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charge  of  the  estate  by  special  administration.  (Code  Civ. 
Proc.,  sec.  1411;  Estate  of  Woods,  94  Cal.  567.) 

The  policy  and  purpose  of  the  law  is  to  give  the  court  com- 
plete and  continuous  jurisdiction  over  such  estate  by  special 
administration  as  long  as  there  is  no  person  entitled  to  take 
charge  of  it  under  a  grant  of  general  letters,  whether  the 
delay  is  occasioned  through  litigation  over  the  right  to  such 
letters,  or  from  any  other  cause.  Nor  is  the  jurisdiction  over 
such  special  administration  at  all  affected  by  the  fact  that  the 
appeal  is  taken  from  an  order  granting  general  letters. 

The  eflfect  of  such  an  appeal  is  only  to  stay  proceedings 
upon  the  order  appealed  from  and  in  the  matter  in  which 
the  order  was  made — the  petition  for  general  letters. 

The  appeal  cannot  aflPect  the  special  administration,  or  con- 
trol the  power  of  the  court  under  that  administration  to  make 
any  order  it  deems  necessary  or  proper.  Such  orders  have  no 
relation  or  connection  with  the  proceedings  in  which  the  order 
appealed  from  is  made.  They  are  made  in  a  separate,  dis- 
tinct proceeding,  and  are  independent  orders. 

That  such  an  appeal  does  not  aflfect  the  jurisdiction  of  the 
court  over  a  special  administration  is  apparent  from  the  fact 
that  the  taking  of  the  appeal  itself,  and  the  consequent  delay 
which  will  naturally  ensue  therefrom  in  the  ultimate  deter- 
mination of  who  is  entitled  to  general  letters,  directly  author- 
izes the  court  to  appoint  a  special  administrator  to  control  the 
estate  during  such  appeal.  (Code  Civ.  Proc.,  sec.  1411;  ^^- 
tate  of  Woods,  94  Cal.  567.)  It  would  present  a  curious  legal 
condition  if  the  appeal  could  deprive  the  court  of  further 
jurisdiction  where  the  special  administration  was  pending 
when  the  appeal  was  taken,  and  confer  jurisdiction  to  inaugu- 
rate such  administration  after  it  was  taken.  No  possible 
reason  could  exist  for  the  distinction. 

The  evident  purpose  of  the  law  is,  that  such  appeal  shall 
have  no  eflfect  whatever  upon  the  proceedings  in  the  special 
administration.  The  order  in  the  present  case  was  not  made 
in  the  matter  of  the  general  administration,  but  was  an  order 
exclusively  in  the  special  administration,  over  which  the  court 
continued  to  have  jurisdiction,  notwithstanding  the  appeal 
from  the  proceeding  for  general  administration. 

No  attack  is  made  upon  this  order  directing  the  appellant 
to  turn  over  the  property  to  respondent  as  special  adminis- 
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trator,  other  than  that  by  reason  of  the  appeal  from  the  grant 
of  general  letters  the  jurisdiction  of  the  court  in  the  special 
administration  was  suspended,  and  as  we  are  satisfied  that  the 
appeal  had  no  such  effect  the  particular  order  appealed  from 
herein  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  3571.    Department  Two.— February  4,  1904.]  ,42   119 

el47    37| 

JACOB   HOECK,  Appellant,   v.   BRXJNO   GREIF   et  al., 

Respondents. 

Husband  and  Wipe — Convitancb  to  Wmt— Peksumption  of  Commun- 
ity Propebtt — ^BxmDEN  or  Proof — ^Findings — Separate  Property. 
— A  conveyance  to  a  wife  made  prior  to  the  amendment  of  1889  to 
section  164  of  the  Civil  Code  raises  a  presumption  that  she  took  as 
community  property;  but  such  presumption  is  not  conclusive,  and 
is  a  mere  rule  of  evidence  throwing  the  burden  of  proof  upon  her. 
The  presumption  is  overcome  where  there  is  sufficient  evidence  to 
support  findings  that  the  property  was  her  separate  property. 

Id. — ^Estoppel  of  Husband — Stipulation  in  Mortgage. — ^The  husband  * 
is  estopped,  both  as  against  a  mortgagee  of  the  property  and  as 
against  his  wife,  to  claim  it  as  community  property,  where  he  stip- 
ulated in  the  mortgage,  in  which  he  joined  with  her,  that  "in  case 
of  foreclosure  of  the  same,  rendering  the  overplus  of  the  purchase 
money  (if  any  such  there  shaU  be)"  unto  his  wife,  named  and  de- 
scribed as  "one  of  the  parties  of  the  first  part,  her  heirs,  executors, 
administrators  or  assigns." 

Id. — Agreement  of  Husband  akd  Wife — Fvidenoe — Mutual  State- 
ments.— ^A  husband  and  wife  may  agree  together  that  property  pur- 
chased by  the  wife  and  conveyed  to  her  in  1880,  shall  be  regarded 
as  her  separate  property,  where  there  were  no  creditors  to  be  affected 
by  the  agreement;  and  such  agreement  may  be  shown  by  the  state- 
ments  of  each  made  in  the  presence  of  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Aylett  R.  Cotton,  for  Appellant. 

The  presumption  of  community  property  is  very  cogent, 
and  is  a  conclusive  rule  of  property  in  the  absence  of  clear 
and  decisive  proof  to  the  contrary.  (Civ.  Code,  sec.  104, 
prior  to  amendment  of  1899;  Smith  v.  Smith,  12  Cal.  216, 
224;^  Meyer  v.  Kimer,  12  Cal.  247,  251 ;«  McDonald  v. 
Badger,  23  Cal.  393,  398;*  Chapman  v.  Alien,  15  Tex.  278; 
Jordan  v.  Fqa^,  98  Cal.  267,  269;  Lewis  v.  Bums,  122  Cal.  358, 
360.) 

Alfred  Fuhrman,  for  Bruno  Greif,  Respondent,  and  John 
Heenan,  for  Carl  W.  Mueller,  Administrator  of  Estate  of 
Auguste  Koppe,  Deceased,  Respondent. 

The  presumption  ^f  community  property  may  be  overcome 
by  a  preponderance  of  testimony,  in  view  of  all  the  facts  and 
circumstances  of  the  particular  case.  (Freese  v.  Hibemia 
SoA),  and  Loan  Soc,  139  Cal.  392;  Ballinger  on  Community 
Property,  sec.  167;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp. 
326,  327.) 

HAYNES,  C. — ^Appellant,  Jacob  Hoeck,  filed  a  petition  in 
the  superior  court  of  Alameda  County,  under  the  provisions 
of  section  1723  of  the  Code  of  Civil  Procedure,  praying  that 
it  be  decreed  that  he  is  the  owner  in  fee  of  a  certain  lot  of 
land  therein  described,  situated  in  the  city  of  Alameda.  His 
petition  was  denied,  and  he  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trial. 

The  facts  alleged  in  his  petition  are,  in  substance,  that 
Auguste  Koppe  and  August  Ferdinand  Koppe  were  married 
in  New  York  in  March,  1865 ;  that  the  lot  in  question  was  con- 
veyed to  said  Auguste  April  7,  1880 ;  that  she  died  May  26, 
1885,  her  said  husband  surviving  her;  that  at  the  time  of  its 
purchase  to  the  time  of  her  death  the  legal  title  to  said  lot  stood 
in  her  name,  but  that  it  was  the  community  property  of  her 
and  her  said  husband ;  that  upon  her  death  the  property  and 
title  passed  to  her  said  husband  in  fee,  and  that  by  mesne  con- 
veyances from  him  the  title  in  fee  simple  is  now  vested  in 
petitioner,  Jacob  Hoeck,  and  prayed  that  it  be  so  decreed. 

One  Bruno  Greif,  the  son  of  said  Auguste  Koppe,  deceased, 

1 73  Am.  Dec  533.  '83  Am.  Dec.  123. 

«7.^  Am.  Dec.  538. 
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by  a  former  husband,  appeared  and  answering  said  petition 
alleged  his  said  relationship  to  said  Auguste  Koppe;  that  he 
was  her  only  heir  at  law;  denied  that  said  land  ever  was 
community  property  of  said  Auguste  and  Ferdinand  Koppe, 
and  alleged  that  it  was  the  sole,  separate,  and  exclusive  prop- 
erty of  the  said  Auguste,  and  ever  since  her  death  has  been, 
and  now  is,  the  property  of  her  estate ;  that  she  died  intestate 
at  the  city  and  county  of  San  Francisco,  and  that  a  petition 
for  letters  of  administration  upon  her  estate  is  now  on  file 
in  the  superior  court  of  said  city  and  county. 

Upon  the  hearing  the  court  found  that  said  property  never 
was  the  community  property  of  said  Auguste  and  Ferdinand 
Koppe,  but  was  the  separate  property  of  said  Auguste  until 
her  death,  and  that  Bruno  Oreif  is  a  son  of  said  Auguste 
Koppe,  deceased.  As  a  conclusion  of  law,  the  court  found 
that  Jacob  Hoeck  is  entitled  to  no  relief,  and  that  Bruno 
Qreif  have  judgment  for  his  costs. 

The  record  contains  a  bill  of  exceptions  stating  the  evi- 
dence, and  the  only  question  is  whether  said  real  estate  was 
community  property  or  the  separate  property  of  the  wife  to 
whom  the  conveyance  was  made. 

The  conveyance  to  the  wife,  Auguste  Koppe,  was  made  on 
April  7,  1880,  by  Wenck  and  wife,  as  parties  of  the  first  part, 
**and  Auguste  Koppe  of  the  same  place,  party  of  the  second 
part."  The  consideration  named  is  eight  hundred  dollars, 
paid  **by  said  party  of  the  second  part."  Upon  proof  that 
the  grantee  was  at  the  time  of  the  conveyance  a  married 
woman,  the  presumption  arises  that  she  took  it  as  commun- 
ity property,  the  conveyance  having  been  made  prior  to  the 
amendment  of  section  164  of  the  Civil  Code,  made  in  1889. 
But  that  presumption  is  not  conclusive.  As  said  by  this 
court  in  Jackson  v.  Torrence,  83  Cal.  529,  **This  is  a  mere 
rule  of  evidence  fixing  the  onus  probandi  in  cases  where  the 
ownership  is  in  litigation,  and  is  entirely  consistent  with  the 
doctrine  that  every  purchaser  has  notice,  her  deed  being  of 
record,  of  the  extent  of  her  claim  to  the  property,  whatever 
it  may  turn  out  to  be.  .  .  .  And  so,  also,  it  will  be  her  sepa- 
rate property,  if  paid  for  by  her  husband  with  community 
funds,  and  by  his  direction,  and  for  the  purpose  of  a  gift  con- 
veyed to  her." 

There  is  no  direct  evidence  as  to  the  source  from  which 
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the  purchase  money  of  said  lot  came,  whether  from  the  com- 
munity funds  or  from  the  separate  funds  of  one  of  the 
spouses.  Nor  do  we  think  it  material  to  determine  from 
which  source  Mrs.  Eoppe  acquired  it,  since  she  might  have 
obtained  title  as  her  separate  property  from  either  source, 
the  question  being  simply  whether  there  is  evidence  sufficient 
to  overcome  the  presumption  arising  from  its  acquisition  after 
marriage  that  it  was  community  property. 

As  was  said  by  Mr.  Justice  Rhodes  in  Peck  v.  Brummagim, 
31  Cal.  441,  447:^  **No  good  reason  is  perceived  why  the 
husband,  while  free  from  debts  and  liabilities,  may  not  make 
a  gift  to  his  wife  of  either  real  or  personal  property  which  at 
the  time  was  the  common  property  of  the  husband  and  wife. 
The  statute  confers  upon  him  the  like  absolute  disposition  of 
the  community  property,  as  of  his  own  separate  estate,"  ex- 
cept that  he  cannot  make  a  voluntary  disposition  of  it  with  a 
view  of  defrauding  or  defeating  the  claims  of  the  wife.  Mr. 
Justice  Field  in  Barker  v.  Coneman,  13  Cal.  10,  said:  **The 
law  allows,  and  even  regards  with  favor,  provision  made  by 
the  husband  when  in  solvent  circumstances  for  wife  and  fam- 
ily against  the  possible  misfortune  of  a  future  day,  by  set- 
ting aside  a  portion  of  his  property  for  their  benefit";  and 
every  consideration  that  can  be  urged  in  support  of  the  pro- 
visions for  the  wife  when  made  out  of  the  husband's  estate, 
concur  in  sustaining  the  settlement  when  made  from  the  com- 
mon property.     (Peck  v.  Brummagim,  31  Cal.  441.) 

Both  husband  and  wife  were  dead  before  this  proceeding 
was  commenced.  The  date  of  their  removal  from  New  York 
to  San  Francisco  does  not  appear.  The  wife  followed  dress- 
making in  New  York  after  her  marriage,  but  for  what  length 
of  time,  and  with  what  result,  does  not  appear,  nor  is  there 
any  evidence  that  the  husband  was  employed  in  New  York, 
but  there  was  some  evidence  that  she  gave  him  five  hundred 
dollars  to  go  to  Germany  and  '*stay  there,"  and  that  he  re- 
turned. The  lot  here  in  question  was  conveyed  to  the  wife 
April  7,  1880.  There  is  no  intimation  in  the  deed  that  she 
was  a  married  woman.  It  recited  a  consideration  of  eight 
hundred  dollars  paid  by  her.  About  two  months  after  the 
conveyance  both  husband  and  wife  joined  in  the  execution  of 
a  note  and  mortgage  upon  said  lot  to  secure  the  payment  of 

^89  Am.  Dec.  195. 
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their  promissory  note  for  five  hundred  dollars  to  one  Clark, 
and  said  mortgage  contained  the  following  clause:  '^That  in 
case  of  foreclosure  of  the  same  rendering  the  overplus  of  the 
purchase  money  (if  any  there  shall  be)  unto  the  said  Auguste 
Koppe,  one  of  the  parties  of  this  first  part,  her  heirs,  execu- 
tors, administrators,  or  assigns." 

Richard  Collins,  called  on  behalf  of  Bruno  Greif,  testified 
that  he  knew  Mr.  and  Mrs.  Koppe  in  their  lifetime;  that 
Koppe  was  employed  with  him  at  the  Golden  Gate  Woolen 
Mills  in  San  Francisco  in  1885;  that  in  March,  1885,  Koppe 
told  him  that  he  owned  a  piece  of  property  on  Filbert  Street, 
San  Francisco,  and  that  his  wife  owned  the  property  located 
in  Alameda;  that  Mrs.  Koppe  was  sick  at  that  time,  and 
Koppe  said:  **I  am  afraid  that  she  wants  to  give  that  Ala- 
meda property  to  her  son  Bruno  Greif,  but  I  want  the  bene- 
fit of  it  as  long  as  I  live";  that  Bruno  Greif  did  not  help  to 
keep  it  up,  but  that  the  property  belonged  to  his  wife ;  that 
shortly  afterwards  Koppe  told  the  witness  that  Mrs.  Koppe 
had  made  a  will  wherein  she  left  the  Alameda  property  to 
him  (Koppe)  for  life,  but  after  his  (Koppe's)  death  it  should 
go  to  her  son  Bruno,  as  her  next  heir;  that  shortly  before 
the  death  of  Mrs.  Koppe  he  called  at  their  residence  on  Nine- 
teenth and  Florida  streets  in  San  Francisco,  and  that  Mrs. 
Koppe  then  said  to  witness  in  the  presence  of  her  husband: 
**I  own  the  property  in  Alameda,  and  he  (meaning  her  hus- 
band) owns  the  property  on  Filbert  Street,"  and  that  to  this 
statement  Koppe  did  not  reply. 

Other  witnesses  were  called,  some  of  whom  testified  that 
Mrs.  Koppe  frequently  spoke  of  the  property  in  the  presence 
of  her  husband  as  ''hers,"  '*her  property,"  and  the  like, 
while  others  said  she  spoke  of  it  as  **home,"  **our  home." 

Appellant's  claim  of  title  is  based  upon  a  conveyance  made 
by  Mr.  Koppe  on  March  22,  1901,  to  his  sister,  Louise  Brzeski, 
of  Berlin,  Germany,  in  consideration  of  love  and  affection, 
and  a  conveyance  by  her  to  appellant,  Hoeck,  after  Koppe's 
death  (which  occurred  November  3,  1901),  in  consideration 
of  ten  dollars.  Appellant's  contention  is  that  said  lot  was 
community  property,  and  that  the  title  passed  by  the  deed  of 
Mr.  Koppe  to  his  sister,  under  whom  Hoeck  claims.  Koppe 
had  no  children,  and  Mrs.  Koppe's  only  child  is  the  respond- 
ent, Bruno  Greif.     Appellant's  title  rests  wholly  upon  the 
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presTimption  that  Mrs.  Koppe  acquired  the  title  as  commun- 
ity property,  but  Mr.  Koppe  was  estopped  not  only  as  against 
the  mortgagee,  but  also  as  against  his  wife,  by  his  stipulation 
that  in  case  of  sale  any  surplus  should  be  paid  to  Mrs.  Koppe. 
Besides,  the  parties  seemed  to  have  agreed  between  them-, 
selves  as  to  a  division  of  the  property,  as  shown  by  the  state- 
ments of  each  in  the  presence  of  the  other.  There  were 
no  creditors  to  be  affected  by  any  agreement  made  between 
them  as  to  their  several  interests  in  the  property  acquired 
by  either. 

Section  158  of  the  Civil  Code  provides:  ** Either  husband 
or  wife  may  enter  into  any  engagement  or  transaction  with 
the  other,  or  with  any  other  person,  respecting  property, 
which  either  might  if  unmarried.'* 

We  think  the  evidence  suflScient  to  justify  the  findings,  and 
that  the  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  afSrmed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


[Crim.  No.  1142.    In  Bank.— February  4,  1904.1 

Ex  Parte  GEORGE  RILEY,  on  Habeas  Corpus. 

Criminal  Law — Conviotion  under  CJountt  Ordinanox— Altbrnativb 
Sbntenci — Part  Satisfaction — Habeas  CJorpus. — An  alternatiye 
sentence  under  a  conyiction  for  violation  of  a  county  ordinance,  that 
the  defendant  pay  a  fine  of  thirty  dollars,  or  serve  fifteen  days  in 
the  county  jail,  is  not  void  because  it  does  not  in  terms  provide 
for  satisfaction  by  payment  of  so  much  of  the  fine  as  is  not  satis- 
fled  by  imprisonment  at  the  rate  of  two  dollars  per  day,  and  the 
defendant  is  not  entitled  to  a  discharge  upon  habeas  eorpua  on  that 
ground.  The  sentence  has  the  effect  to  aUow  of  such  payment; 
and  the  defendant  may  be  discharged  when  he  has  made  it. 
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PETITION  in  the  Supreme  Court  for  Writ  of  Habeas  Cor- 
pus to  W.  J.  Nesbitt,  Sheriff  of  Monterey  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Renison  &  Pelins,  for  Petitioner. 

THE  COURT.— Petition  for  a  writ  of  habeas  corpus.  Peti- 
tioner was  convicted  of  violating  a  county  ordinance  and  sen- 
tenced to  pay  a  fine  of  thirty  dollars,  or  to  serve  fifteen  days 
in  the  county  jail.  He  contends  that  the  judgment  is  void 
because  it  does  not  admit  of  satisfaction  by  payment  of  so 
much  of  the  fine  as  is  not  satisfied  by  imprisonment  at  the 
rate  of  two  dollars  a  day.  It  does  not,  in  terms,  provide  that 
it  may  be  so  satisfied,  but  we  think  that  is  its  effect.  When- 
ever it  is  made  to  appear  that  petitioner  has  paid  so  much  of 
his  fine  as  remains  unsatisfied  by  imprisonment  at  two  dollars 
a  day  he  will  be  entitled  to  his  discharge. 

Petition  denied. 


[8.  P.  No.  3577.    Department  Two.— February  6,  1904.] 

In  the  Matter  of  the  Estate  of  ELIZA  GORDON,  Deceased. 
JOHN  FARNHAM,  Public  Administrator,  Respondent, 
V.  ELISHA  F.  GORDON,  AppeUant. 

Estates  or  Becsaskd  Persons — Right  or  Administration — Proof  of 
Residence. — ^Under  a  petition  by  a  brother  and  heir  of  a  deceased 
sister  to  revoke  letters  of  administration  to  the  public  administra- 
tor, and  for  the  issuance  of  letters  to  himself,  his  bona  fide  resi- 
dence in  this  state  is  sofficiently  shown  by  proof  that  he  came  to 
this  state  six  years  before  her  death,  with  the  intention  to  make  it 
his  home  and  residence,  and  that  he  had  done  so,  and  had  ever 
since  resided  in  this  state. 

Id. — ^Facts  not  Disproving  Residence — Inmate  of  Soldiers*  Home — 
Residence  of  Children — Non-Registry  as  Voter. — The  fact  that 
the  petitioner  was  an  inmate  of  a  soldiers'  home  was  as  much  in 
accord  with  his  claim  of  residence  as  if  he  had  lived  elsewhere  in 
the  state.  It  is  no  disproof  of  his  residence  in  this  state  that 
the  petitioner,  who  was  seventy-four  years  of  age,  was  married 
and  had  children  living  in  Massachusetts,  where  there  is  no  evi- 


Digitized  by  LjOOQIC 


126  Estate  op  Gordon.        [142  CaL 

dence  that  he  had  a  wife  living,  or  that  hia  children  were  living 
in  a  family  home  when  he  came  to  this  state.  They  cannot  be 
presumed  to  be  minors,  or  to  need  a  father's  care,  neither  is  it  any 
disproof  of  intention  to  reside  in  this  state  that  the  petitioner 
nevw  registered  as  a  voter  therein. 

Id. — Incompetency  of  Pbtitionkb— riNDiNG  Outside  of  Issues. — A 
finding  that  the  petitioner  was  "improvident  and  lacking  in  under- 
standing in  such  extent  that  he  is  not  competent  to  execute  the 
ofBce  or  trust  as  administrator  of  said  estate,"  made  outside  of 
the  issues,  must  be  disregarded. 

Id. — Sufficiency  of  Petition — ^Presumption  of  Competency. — Th^ 
petition  need  only  state  the  age,  residence,  and  heirship  of  the 
petitioner  to  the  decedent,  concerning  which  no  presumption  of 
law  is  indulged  in  his  favor.  His  qualification  being  thus  averred 
and  proved,  there  is  a  presumption  in  his  favor  that  he  is  competent 
to  act,  and  he  need  not  aver  competency,  nor  negative  the  existence 
of  any  of  the  disqualifying  conditions  which  would  render  him 
incompetent  to  act. 

Id. — ^Answer — Burden  of  Proof — ^Finding. — The  burden  is  on  the 
party  contesting  the  competency  of  the  petitioner  to  act  as  admin- 
istrator, notwithstanding  he  is  of  age,  and  a  resident  of  the  state,, 
and  qualified  as  an  heir  of  the  decedent,  to  allege  and  to  prove 
facts  showing  that  he  is  incompetent  to  act;  and  in  the  absence  of 
allegations  of  incompetency  in  the  answer,  a  finding  that  the  peti- 
tioner is  not  competent  to  act  as  administrator  is  outside  of  the 
issues. 

Id. — Time  of  Settlement  of  Bill  of  Exceptions. — ^Where  the  bill  of 
exceptions  to  the  order  of  the  court  denying  the  petition  was  settled 
under  section  649  of  the  Code  of  Civil  Procedure,  which  permits 
it  to  be  settled  at  the  time  the  decision  was  made;^  and  the  certificate 
settling  it  recites  that  the  bill  was  "duly  presented  within  the  time 
allowed  by  law,"  it  must  be  assumed  that  the  bill  was  presented 
when  the  decision  was  made;  and  the  fact  that  it  was  settled  before 
the  entry  of  the  order,  and  after  the  presentation  of  the  bill,  can- 
not affect  the  right  of  the  appellant  to  use  it  upon  appeal  from 
the  order. 

Id. — Appeal — Eeview  of  Evidence. — Where  the  appeal  was  taken 
within  sixty  days  after  the  entry  of  the  order,  the  evidence  may  be 
reviewed  thereupon. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  petition  to  revoke 
letters  of  administration  to  the  public  administrator  and  to 
issue  letters  to  the  petitioner.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  C.  Van  Fleet,  Phillip  L  Manson,  and  Edward  F.  Tread- 
well,  for  Appellant 

Carltx>n  W.  Greene,  for  Respondent 

LORIGAN,  J.— On  October  25,  1900,  Eliza  E.  Gordon  died 
intestate  in  the  city  and  county  of  San  Francisco,  leaving  an 
estate  therein,  and  thereafter  letters  of  administration  thereon 
were  duly  granted  to  the  respondent  as  public  administrator. 

On  December  2,  1902,  the  appellant,  Elisha  F.  Gordon,  filed 
a  petition  for  revocation  of  the  letters  granted  to  respondent, 
and  for  the  issuance  of  letters  to  himself. 

His  petition  set  forth  that  he  was  a  brother  of  the  deceased, 
a  resident  of  the  state  of  California,  over  the  age  of  twenty- 
one  years,  and  contained  the  usual  statements  of  the  death  of 
deceased  intestate,  leaving  no  husband,  children,  mother,  or 
father,  the  general  character  of  the  estate,  the  names  of  the 
heirs  at  law,  including  himself,  and  the  appointment  of  re- 
spondent 

In  response  to  a  citation  duly  issued  and  served,  the  re- 
spondent filed  an  answer  denying  generally  all  the  allegations 
of  the  petition,  save  his  own  appointment,  and  the  matter  com- 
ing on  for  hearing  the  court  on  January  26,  1903,  made  and 
filed  findings  in  which  it  found  all  the  allegations  of  the  peti- 
tion to  be  true,  except  that  as  to  residence  it  expressly  found 
''that  said  Elisha  F.  Gordon  is  not  a  bona  fide  resident  of  the 
state  of  California,"  and  made  an  additional  finding  ''that 
said  Elisha  F.  Gordon  is  improvident  and  lacking  in  capacity 
and  understanding  to  such  an  extent  that  he  is  not  compe- 
tent to  execute  the  ofl&ce  or  trust  as  administrator  of  said 
estate.''  Thereupon,  an  order  was  made  denying  the  peti- 
tion for  revocation  of  the  letters  of  respondent,  as  also  the 
petition  for  the  issuance  of  letters  to  appellant. 

This  appeal  is  taken  from  such  orders  on  a  bill  of  excep- 
tions, and  as  the  grounds  for  a  reversal  it  is  insisted, — 1.  That 
there  is  no  evidence  to  support  these  findings,  but,  on  the 
contrary,  the  evidence  shows  that  the  appellant  was  compe- 
tent in  all  respects  to  act  as  administrator ;  and  2.  That  as  to 
the  finding  that  the  appellant  is  improvident  and  lacking  in 
capacity  and  understanding  to  such  an  extent  as  not  to  be 
competent  to  execute  the  ofl5ce  of  administrator,  there  is  no 
issue  raised  by  the  pleadings  as  to  the  competency  of  the  peti- 
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tioner  in  these  particulars,  and  that  the  finding  thereon  is 
therefore  outside  of  the  issues. 

As  to  the  sufl5ciency  of  the  evidence,  we  will  address  our- 
selves first  to  the  finding  that  the  appellant  is  not  a  bona  fide 
resident  of  the  state  of  California.  Only  two  witnesses  were 
sworn  in  the  case,  the  appellant  and  his  nephew.  The  testi- 
mony of  the  nephew  was  of  no  particular  moment,  and  that 
of  the  appellant  was  directed  solely  to  proof  of  his  age, 
relationship  to  the  deceased,  and  his  residence.  Upon  these 
matters,  aside  from  residence,  the  court  found  in  his  favor. 

Stating  appellant's  testimony  generally  as  to  residence,  it 
appears  therefrom  that  he  is  seventy-four  years  of  age,  and 
had  formerly  lived  in  Massachusetts,  from  which  state,  having 
sold  his  property  there,  he  came  to  California  and  has  resided 
here  continuously  for  some  six  years  past;  that  he  came  to 
this  state  with  the  intention  of  making  it  his  permanent  home 
and  residence,  and  had  done  so;  that  upon  his  arrival  here 
he  lived  in  San  Francisco  about  a  year  and  a  half,  and  after- 
wards went  to  Napa  County,  where  (having  been  a  soldier)  he 
entered  the  Soldiers'  Home  at  Yountville  and  remained  three 
months;  that  having  purchased  a  ranch  in  Napa  County, 
he  left  the  home  and  remained  on  the  ranch  for  a  year  and 
a  half,  when  he  sold  it.  He  then  returned  to  San  Francisco, 
where  he  remained  until  he  left  to  enter  the  Soldiers'  Home 
at  Santa  Monica,  where  he  has  remained  ever  since.  His 
departure  to  enter  said  home  was  some  six  months  prior  to 
the  time  when  his  application  for  letters  came  on  to  be  heard ; 
that  he  went  to  the  home  to  save  expenses.  The  appellant 
further  testified  that  he  was  a  married  man,  that  he  had 
four  children  residing  in  Massachusetts,  and  that  he  had  never 
registered  as  a  voter  in  California. 

This  is  substantially  all  the  evidence  on  the  subject,  and 
we  think  it  unquestionably  proved  that  appellant  was  a  bona 
fide  resident  of  the  state.  We  are  unable  to  perceive  upon 
what  theory  it  could  be  doubted.  His  intention  to  make  this 
state  his  residence  was  formed,  and  his  acts  and  conduct  illus- 
trative of  its  bona  fides  occurred,  years  before  the  death  of  his 
sister,  so  that  it  cannot  be  said  he  was  fictitiously  asserting 
his  residence  for  purposes  of  administration.  It  was  estab- 
lished long  before  any  necessity  for  administration  arose. 
Residence  is  to  be  determined  from  the  intention  of  the  party, 
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and  that  intention  is  to  be  gathered  mainly  from  his  acts. 
All  the  acts  of  appellant  were  in  harmony  with  the  existence 
of  such  intention,  and  we  are  not  pointed  to  any  act  during 
the  interval  of  years  that  appellant  has  been  in  the  state 
which  is  not  consistent  with  his  expressed  intention. 

The  only  suggestions  made  in  support  of  the  finding  are 
that  the  evidence  shows  that  appellant  is  a  married  man, 
having  four  children  in  Massachusetts,  his  former  family 
home,  and  hence  it  must  be  presumed  that  his  home  is  where 
his  wife  and  children  are ;  that  he  has  never  registered  as  a 
voter  in  this  state,  and  has,  at  different  periods,  been  an  m- 
mate  at  the  S<ddiers'  Home.  i 

The  appellant  had  a  right  as  a  soldier  to  enter  the  home. 
The  exercise  of  that  right  did  not  in  the  slightest  degree  mili- 
tate against  his  claim  that  he  was  a  bona  fide  resident  of  the 
state.  His  presence  there  was  as  much  in  accord  with  his 
claim  of  residence  as  if  he  had  lived  elsewhere  in  the  state. 
He  was  none  the  less  a  resident  by  reason  of  being  at  the 
home.  He  could  have  acquired  a  residence  solely  by  being 
an  inmate  there.  (People  v.  Holden,  28  CaL  137;  Stewart  v. 
Kyeer,  105  CaL  463.) 

Neither  was  it  necessary  as  an  evidence  of  that  intention 
that  he  should  have  registered  as  a  voter.  That  was  a  right 
which  he  might,  or  might  not,  exercise,  as  he  saw  fit. 

As  to  the  matter  of  his  family  ties  in  Massachusetts,  there 
is  no  direct  evidence  in  the  case  that  appellant  has  a  wife 
living.  In  response  to  counsel's  inquiry  whether  he  was  a 
married  man,  he  answered  in  the  affirmative.  Counsel  for 
respondent  argues  from  this  that  he  had  a  wife  living,  and 
that  it  must  be  presumed  that  he  intended  to  return  to  Massa- 
chusetts. There  is,  however,  no  direct  proof  upon  the  subject. 
The  witness  may  have  understood  the  inquiry  to  be  whether 
he  had  been  married,  as  counsel  for  appellant  in  his  brief 
contends  that  he  did  understand  it.  Neither  side  in  the  exam- 
ination seem  to  have  pressed  the  matter  any  further  than  this 
general  inquiry,  or  to  have  attached  any  importance  to  ascer- 
taining the  actual  fact.  Under  these  circumstances,  and 
against  the  positive  evidence,  all  showing  residence  in  good 
faith,  we  do  not  think  this  dubious  inference  is  of  any  mo- 
ment. Neither  is  there  any  evidence  that  there  was  any 
home  in  Massachusetts,  occupied  by  the  family,  before  appel- 
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lant  come  to  California;  nor  that  his  children  occupied  it 
with  him ;  nor  is  there  any  testimony  concerning  the  children, 
save  that  he  has  four.  There  is  no  presumption  that  these 
children  are  minors.  In  fact,  it  is  a  reasonable  inference  that 
children  of  a  man  of  appellant's  age  are  old  enough  to  take 
care  of  themselves  and  do  not  need  the  paternal  presence  to 
watch  over  them. 

As  to  the  contention  that  the  evidence  was  insuffi'^'ent  to 
show  that  appellant  was  improvident,  and  lacking  in  capacity 
and  understanding  to  such  an  extent  as  to  render  him  incom- 
petent to  act  as  administrator,  we  do  not  purpose  discussing 
it,  because  we  are  of  the  opinion  that  the  other  point  made 
by  appellant,  that  no  issue  was  raised  under  the  pleadings 
as  to  the  competency  of  the  petitioner  in  these  particulars, 
and  that  the  finding  of  the  court  in  that  regard  was  outside 
the  issues,  is  well  taken.  Section  1383  of  the  Code  of  Civil 
Procedure^  under  which  this  proceeding  was  instituted,  reads : 
**When  letters  of  administration  have  been  granted  to  any 
other  person  than  the  surviving  husband  or  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate,  any  one  of  them 
who  is  competent,  or  any  competent  person  at  the  written  re- 
quest of  any  one  of  them,  may  obtain  the  revocation  of  the 
letters,  and  be  entitled  to  the  administration,  by  presenting 
to  the  court  a  petition  praying  for  the  revocation,  and  the 
letters  of  administration  may  be  issued  to  him." 

Section  1385  of  the  same  code  provides:  **At  the  time 
appointed,  .  .  .  the  court  must  proceed  to  hear  the  allegar 
tions  and  proofs  of  the  parties;  and  if  the  right  of  the 
applicant  is  established,  and  he  is  competent,  letters  of  ad- 
ministration must  be  granted  to  him,  and  the  letters  of  the 
former  administrator  revoked." 

By  section  1369  thereof  it  is  declared:  **No  person  is  com- 
petent or  entitled  to  serve  as  administrator  or  administratrix 
who  is:  1.  Under  the  age  of  majority;  2.  Not  a  bona  fide 
resident  of  the  state;  3.  Convicted  of  an  infamous  crime; 
4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvidence,  or  want  of 
understanding  or  integrity." 

It  is  insisted  by  counsel  for  respondent  that  under  these 
sections  it  is  necessary,  in  a  petition  for  revocation  of  letters, 
that  the  petitioner  duly  allege,  not  only  that  he  is  a  bona  fide 
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resident  of  the  state,  and  of  the  age  of  majority,  but  that  he 
must  also  further  specifically  allege  the  non-existence  of  all 
of  the  other  matters  which,  under  section  1369  of  the  statute, 
would  otherwise  disqualify  him — to  allege  that  he  has  not 
been  convicted  of  an  infamous  crime,  and  is  not  a  drunkard, 
improvident,  or  wanting  in  understanding  or  integrity.  That, 
if  he  is  not  required  to  make  these  specific  allegations,  he  is, 
at  least,  required  to  make  a  general  aUegation  of  competency, 
and,  in  any  event,  that  the  burden  of  proving  competency  to 
the  extent  of  showing  the  non-existence  of  all  these  disquali- 
fying conditions  is  cast  upon  the  petitioner. 

We  are  of  a  contrary  opinion.  While  it  is  true  that  a 
person  is  not  entitled  to  letters  of  administration  who  comes 
■  within  any  of  these  disqualifications,  yet  we  are  satisfied 
that  it  is  only  necessary  for  a  petitioner  to  allege  in  his  petition 
the  existence  of  those  matters  concerning  which  no  presump- 
tion of  law  is  indulged  in  his  favor.  Where  such  presumption 
exists  it  is  neither  necessary  to  allege  matters  in  aid  of  such 
presumption,  nor  does  the  law  cast  upon  the  petitioner  the 
burden  of  proving  them. 

The  only  matters  set  out  in  the  section  as  to  incompetency, 
concerning  which  the  law  does  not  raise  the  presumption  in 
favor  of  their  non-existence,  is  as  to  residence  and  age.  There 
is  no  presumption  that  a  person  is  a  resident  of  the  state,  or 
of  any  particular  age.  As  to  these  matters  it  is,  therefore, 
necessary  for  the  petitioner  to  allege  and  prove  them.  The 
presumptions,  however,  are  in  his  favor  against  the  existence 
of  any  of  the  other  disqualifications.  It  would  hardly  serve 
any  useful  purpose  to  endeavor  to  sustain,  by  authority,  the 
proposition  that  no  presumption  is  indulged  in  that  a  person 
has  been  convicted  of  an  infamous  crime.  All  men  are  pre- 
sumed innocent  Nor  that  a  person  is  a  drunkard,  or  improvi- 
dent, or  that  he  lacks  understanding  or  integrity.  Every 
person  is  presumed  to  be  sane  and  in  the  full  possession  of 
ordinary  mental  faculties.  Likewise,  it  is  presumed  that  he 
possesses  a  fair  character  for  truth,  honesty,  and  integrity. 
The  word  ** integrity"  as  used  in  section  1369  ** means  sound- 
ness of  moral  principle  and  character,  as  shown  by  a  person's 
dealing  with  others,  in  the  making  and  performance  of  con- 
tracts, in  fidelity  and  honesty  in  the  discharge  of  trusts.  In 
shorty  it  is  used  as  a  synonym  for  probity,  honesty,  and  up- 
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Tightness  in  business  relations  with  others.'*  (In  re  Bauguier, 
88  Cal.  307.)  And  by  subdivision  4  of  section  1963  of  the  Code 
of  Civil  Procedure  it  is  presumed  **that  a  person  takes  or- 
dinary care  of  his  own  concerns. '' 

In  all  these  matters  the  presumptions  are  with  the  peti- 
tioner, and  it  would  be  idle  to  require  him  to  allege  what 
the  law  does  not  require  him  to  prove. 

In  the  case  at  bar,  as  in  like  cases  generally,  all  that  the 
petitioner  was  required  to  show,  in  order  to  establish  his  right 
to  letters,  was  that  he  was  an  heir  at  law.  On  showing  that 
he  was  a  resident  and  of  the  age  of  majority,  in  addition  to 
his  right,  his  competency  was  established.  This  was  proof 
of  all  matters  concerning  which  the  law  raises  no  presumption. 
As  to  the  existence  of  any  other  matters  which  might  dis- 
qualify him,  the  law  raised  a  presumption  in  his  favor  of 
their  non-existence. 

If  the  respondent  desired  to  question  his  personal  com- 
petency, it  devolved  upon  him  to  make  an  issue  as  to  any 
particular  disqualification,  by  setting  up  in  his  answer  its 
existence.  He  was  not  entitled  to  be  heard  to  overcome  the 
presumption  against  its  existence  unless  he  did  so.  It  is  of 
no  moment  to  say  that  the  petitioner  should  have,  at  least, 
alleged  general  competency.  Such  an  allegation  would  not 
have  helped  the  respondent.  The  petition  did  allege  generally 
that  he  was  entitled  to  letters  which,  if  it  were  necessary, 
might  be  held  to  be  about  as  effective  as  a  general  allegation 
of  competency,  which  at  best  would  be  but  a  conclusion  of 
law. 

Assuming,  however,  that  the  petitioner  had  alleged  general 
competency,  as  it  is  claimed  he  should  have  done,  in  addition 
to  the  special  allegation  of  residence  and  age,  this  would 
not  have  affected  the  case.  Under  such  general  allegation 
the  petitioner  would  only  have  been  required  to  prove,  as 
he  did,  his  special  allegation  as  to  residence  and  majority. 
Afi  to  all  the  other  matters  specified  in  section  1369  he  could 
have  rested  upon  the  presumption  in  his  favor  as  to  their 
non-existence,  casting  the  burden  of  proof  as  to  such  matters 
where  the  law  contemplated  it  should  be  cast,  upon  the  re- 
spondent. 

Neither  do  we  perceive  how  the  public  administrator,  or, 
in  fact,  any  one  who  is  not  in  a  position  to  contest  the  absolute 
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right  of  another  to  administration,  can  stand  upon  a  different, 
or  better,  footing  than  a  person  contesting  an  original  appli- 
cation for  letters  of  administration.  When  such  an  applica- 
tion for  general  grant  of  letters  is  originally  made,  any  person 
contesting  such  right  on  the  ground  of  the  incompetency  of  the 
applicant,  must  allege  his  grounds  of  incompetency  (Code 
Civ.  Proc.,  sec,  1374),  and  necessarily  the  burden  of  proof 
is  upon  him  to  establish  his  allegations  in  that  regard. 

So,  we  think,  under  the  general  rule  of  law,  the  duty  was 
cast  upon  the  respondent,  if  he  wished  to  attack  the  com- 
petency of  this  petitioner,  to  allege  and  prove  his  incompe- 
tency for  any  of  the  reasons  specified  in  said  section  1369, 
the  non-existence  of  which  the  law  presumed  in  his  favor. 

It  will  be  observed  that,  as  to  the  disqualifications  men- 
tioned in  the  fourth  subdivision  of  that  section,  the  section 
itself  requires  that  there  shall  be  a  direct  adjudication  by  the 
court  as  to  those  matters  in  the  particular  proceeding.  As 
this  adjudication  can  only  properly  be  made  upon  proof  of 
the  existence  of  such  disqualifications,  and  as  the  person  re- 
sisting an  application  for  letters  upon  such  grounds  has  the 
burden  of  proving  them  cast  upon  him,  so  also  is  the  necessity 
of  alleging  their  existence  required  of  him. 

It  will  be  observed,  also,  that  none  of  the  sections  above 
referred  to  provide  that  the  petitioner  for  revocation  of  let^ 
ters  shall  allege  or  prove  his  competency.  They  do  not  deal 
with  the  matter  of  pleading  or  proof.  They  simply  declare 
a  right;  that  is,  that  one  who  otherwise  would  be  entitled 
to  letters  may  have  letters  which  were  previously  issued  re- 
voked, if  he  is  competent  to  act  as  administrator.  To  what 
extent  a  petitioner  is  required  to  plead  or  prove  such  com- 
petency is  not  mentioned,  and  we  are  of  the  opinion  that  the 
proper  rule  as  to  those  matters  is  as  we  have  above  indicated. 

As  no  issue  was  tendered  in  this  proceeding  as  to  improvi- 
dence, lack  of  capacity,  or  understanding  of  the  petitioner, 
the  finding  of  the  court  upon  these  matters  was  outside  the 
issues,  and  unwarranted  under  the  pleadings. 

We  are  mindful  of  the  point  made  by  respondent  that  this 
court  cannot  consider  the  bill  of  exceptions  accompanying 
the  appeal  from  the  order  because  it  was  not  presented  at  a 
proper  time.  That  order  was  entered  on  April  9,  1903.  The 
bill  of  exceptions  was  settled  and  filed  April  2, 1903,  one  week 
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before  the  entry  of  the  order.  Respondent  claims  that  it  was 
settled  too  early;  that,  under  section  650  of  the  Code  of 
Civil  Procedure,  it  could  only  be  settled  within  ten  days 
after  the  entry  of  the  order,  not  before.  It  is  not  necessary 
to  determine  whether  this  early  settlement  could  render  the 
bill  ineffectual,  because  it  seems  to  have  been  settled  under 
section  649  of  the  Code  of  Civil  Procedure,  which  permits  the 
bill  of  exceptions  to  be  settled  at  the  time  the  decision  is 
made,  and  the  certificate  of  the  judge  recites  that  this  bill  was 
**duly  presented  within  the  time  allowed  by  law."  Under 
this  certificate  it  must  be  assumed  that  the  bill  was  presented 
at  the  time  when  the  decision  was  made.  This  is  at  most  all 
the  law  requires  of  counsel,  and,  if  the  court  actually  settled 
it  at  a  date  later  than  its  presentation,  this  cannot  affect  the 
right  of  appellant  to  use  the  bill  on  an  appeal  from  the  order. 
Neither  is  there  any  merit  in  the  point  that  the  appeal  was 
taken  too  late  to  permit  the  use  of  the  bill  in  reviewing  ap- 
pellant's exception  to  the  suflSciency  of  the  evidence  to  support 
the  findings.  The  appeal  was  taken  within  sixty  days  after 
the  entry  of  the  order. 

There  is  nothing  further  in  the  case  which  requires  con- 
sideration,  and  for  the  reasons  given  the  order  of  the  lower 
court  is  reversed  and  the  cause  remanded. 

Beatty,  C.  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No.  2835.    Department  Two.—Febniary  5,  1904.] 

HALE  BROTHERS,  Respondent,  v.  EDWARD  F.  MILLI- 
KEN  and  FOSTER  MILLIKEN,  Copartnera,  as  MiUi- 
ken  Bros.,  Appellants. 

Attachment — Non-Bbsi»ent  Dbfendants — ^Motion  to  Dissolvb — Stjr- 
nouENCT  of  (Complaint. — ^Where  the  proper  affidavit  is  made  as 
required  for  an  attachment  against  non-resident  defendants,  a 
motion  to  dissolve  the  attachment  cannot  be  turned  into  a  demurrer 
to  the  complaint,  and  if  it  states  a  cause  of  action  upon  contract, 
express  or  implied,  or  can  be  made  to  do  so  by  amendment,  it  can- 
not be  attacked  for  any  ambiguity  or  uncertainty,  and  it  may  be 
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amended  pending  the  motion  so  as  to  state  an  onambigaotis  cause 
of  aetion  upon  contract. 

Id. — SuFFiciENCT  OF  AFFIDAVIT. — ^An  affidavit  for  attachment  against 
non-residents  which  states  that  the  indebtedness  is  "upon  an  express 
contract;**  is  sufficient  in  that  respect. 

Id.— Writ  fob  Less  than  Demand  of  Complaint. — A  writ  of  attach- 
ment is  not  defective  because  it  states  an  amount  less  than  that 
demanded  in  the  complaint. 

Id. — Cause  of  Action  fob  Breach  of  Contract — Damages  Ascebtain- 
ABLB  from  Contract. — ^An  attachment  will  lie  upon  a  cause  of 
action  for  damages  for  a  breach  of  contract,  where  the  damages  are 
readily  ascertainable  by  reference  to  the  contract,  and  proof  of 
what  was  done  under  it,  and  the  basis  of  computation  of  damages 
appears  to  be  reasonable  and  definite. 

Id. — Delay  in  Delivery  of  Steel  for  Building — Averment  of  Per- 
formance BY  Plaintiff. — ^Where  the  damages  claimed  are  for 
breach  of  contract  by  delay  for  three  months  in  the  delivery  of  steel 
for  a  building,  consisting  mainly  of  the  loss  of  ground-rent  paid 
during  that  period,  and  of  the  reasonable  value  of  the  use  of  the 
building  for  the  period  of  three  months,  a  mere  general  allegation 
that  plaintiff  has  performed  the  contract  on  his  part  does  not 
necessarily  imply  that  plaintiff  intended  to  discharge  the  contract 
or  the  liability  of  the  defendant  for  damages  under  it.  The  effect 
of  such  allegation  cannot  be  considered  on  motion  to  dissolve 
the  attachment;  nor  can  it  be  assumed  that  defendants  will  maka 
a  defense  of  such  discharge  in  their  answer. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  dissolve  an  attach- 
ment   Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

P.  F.  Dunne,  for  Appellants. 

The  complaint  stated  a  cause  of  action  for  damages,  but 
not  for  such  damages  as  could  sustain  the  writ,  because  un- 
liquidated, and  not  clearly  ascertainable  from  the  contract 
alleged.  {Durm  v.  Mackey,  80  Cal.  107,  108;  Wilson  v.  WO- 
son,  8  Gill.  193;*  Warwick  v.  Chase,  23  Md.  152,  161,  162; 
Wilson  V.  Louis  Cook  Mfg.  Co.,  88  N.  C.  5;  Hecksher  v.  Trot- 
ler  48  N.  J.  L.  419-424;  Hochstadter  v.  Samm,  73  Tex.  315- 
319;  Alexander  v.  Bishop,  59  Iowa,  578,  579;  Ooodhart  v. 
Pennsylvania  By.  Co.,  177  Pa.  St.  15,  16.«).    The  writ  was 

*50  Am.  Dec.  685.  '55  Am.  St  Bep.  705. 
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excessive,  and  the  attachment  must  be  dissolyed.  (De  Leofits 
V.  Etchepare,  120  Cal.  407-412.)  The  affidavit  was  not  amend- 
able. (Winters  v.  Pierson,  72  Cal.  553.)  The  contract  has 
been  discharged  hy  full  performance  alleged,  and  there  is 
nothing  on  which  to  base  an  attachment.  {Oaylord  Mfg.  Co. 
V.  AUen,  53  N.  Y.  518,  519;  GUson  v.  Brigham,  43  Vt.  414;* 
Studer  v.  Bleistein,  115  N.  Y.  316;  Shaw  v.  Lighthouse,  26 
N.  Y.  St.  Rep.  907.) 

Campbell,  Metson  &  Campbell,  and  J.  H.  Budd,  for  Re- 
spondent. 

A  motion  to  dissolve  an  attachment  cannot  be  turned  into 
a  demurrer  to  the  complaint  {Kohler  v.  Agassiz,  99  Cal.  9.) 
The  complaint  was  amendable  so  as  to  state  clearly  ascer- 
tainable damages  from  breach  of  the  contract  alleged.  (Hath" 
away  v.  Davis,  33  Cal.  161;  KoMer  v.  Agassiz,  99  Cal.  9; 
Hammond  v.  Starr,  79  Cal.  556.) 

CHIPMAN,  C. — ^Motion  to  discharge  the  writ  of  attach- 
ment issued  in  the  cause.  It  appears  from  the  complaint  that 
plaintiff  leased  a  piece  of  land  in  San  Francisco  with  a  view 
to  erecting  a  building  thereon  in  which  to  conduct  its  business; 
in  January,  1900,  plaintiff  began  negotiations  with  defendants 
for  the  necessary  structural  steel  required  for  the  building, 
and  defendants  submitted  two  lists  of  prices— one  for  delivery 
in  February,  1900,  and  the  other  for  May  delivery,  the  former 
calling  for  a  higher  price  than  the  latter;  that  plaintiff  in- 
formed defendant  at  this  time  that  it  had  leased  the  lands 
on  which  the  building  was  to  be  erected,  and  would  have  to 
pay  the  rental  of  fourteen  hundred  dollars  per  month  from 
and  after  July  1st,  and  that  it  was  necessary  for  plaintiff  to 
complete  and  occupy  the  building  by  that  time,  but  that  it 
could  not  be  then  completed  and  occupied  unless  the  steel 
should  be  all  delivered  during  the  month  of  February;  that 
accordingly  defendants  agreed  to  make  delivery  in  that  month, 
and  plaintiff,  in  consideration  of  the  earlier  delivery,  agreed 
to  pay  the  higher  price,  amounting  to  a  difference  of  some- 
thing over  four  thousand  dollars ;  that  plaintiff  performed  all 
the  conditions  of  the  contract  on  its  part,  but  defendants  did 
not  deliver  the  steel  until  in  April,  by  reason  of  which  failure 

»  5  Am.  St.  Rep.  289. 
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the  eonstraction  of  said  building  was  delayed  three  months. 
The  alleged  damages  grew  out  of  this  delay,  and  are  made  up 
of  the  following  items:  1.  Ground-rent  of  fourteen  hundred 
dollars  per  month  for  three  months;  2.  Interest  on  money 
expended  by  plaintiff  in  the  building  outside  of  the  steel  work 
during  the  period  of  the  delay,  amounting  to  $396.32 ;  3.  The 
value  to  plaintiff  of  the  use  of  the  building  for  three  months, 
alleged  to  be  three  thousand  dollars  per  month,  or  nine 
thousand  dollars;  and  4.  The  amount  expended  by  plaintiff  in 
preparing  the  steel  for  use  after  its  receipt,  $377.65,  the 
alleged  agreement  being  that  it  should  be  delivered  in  com- 
plete condition  for  being  placed  in  the  building.  The  total 
amount  claimed  in  the  complaint  is  $13,973.97,  for  which 
judgment  is  prayed.  The  affidavit  for  attachment  sets  forth : 
*'That  the  defendants  in  said  action  are  indebted  to  plaintiff 
in  the  sum  of  twelve  thousand  three  hundred  and  seventy-eight 
and  29-100  doUare  ($12,378.29)  over  and  above  all  legal  set- 
offs and  counter-claims  upon  an  express  contract,  to  wit:  an 
agreement  to  deliver  for  a  consideration,  during  the  month  of 
February,  1900,  all  steel  work  to  be  used  in  the  construction 
of  a  certain  building  to  be  erected  by  plaintiff  in  the  city 
and  county  of  San  Francisco,  state  of  California;  that  de- 
fendants both  reside  in  the  state  of  New  York,  and  neither 
of  them  resides  in  the  state  of  California;  that  this  attach- 
ment is  not  sought,  and  this  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  or  creditors  of  defendants." 
The  amount  of  indebtedness  stated  in  the  affidavit  and  in  the 
writ  is  the  same,  and  is  $1,595.68  less  than  the  amount  claimed 
in  the  complaint,  and  it  is  to  satisfy  this  lesser  amount  stated 
in  the  affidavit  the  writ  directs  the  sheriff  to  attach  the  prop- 
erty of  defendants.  In  the  complaint  it  was  stated  **that  the 
use,  benefit,  and  occupation  of  said  building  is  worth  to  plain- 
tiff the  sum  of  three  thousand  ($3,000)  dollars  foiv  each  and 
every  month.''  While  the  motion  was  pending  and  before 
the  decision  thereon,  plaintiff  moved  and  was  permitted,  with- 
out objection  so  far  as  appears,  to  strike  out  the  above  quoted 
allegation  and  insert  in  lieu  thereof  the  words,  ''that  the  use, 
benefit,  and  occupation  of  said  building  are  reaaonably  worth 
the  sum  of  three  thousand  ($3000)  dollars  for  each  and  every 
month.'* 

Section  537  of  the  Code  of  Civil  Procedure  provides  that 
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the  plaintiff  may  have  the  property  of  the  defendant  attached : 
.  .  .  **2.  In  an  action  upon  a  contract,  express  or  implied^ 
against  a  defendant  not  residing  in  this  state,"  and  in  such 
case  the  aflSdavit  need  only  state:  .  .  .  **2.  That  the  defendant 
is  indebted  to  the  plaintiff  [specifying  the  amount  of  such 
indebtedness  over  and  above  all  legal  set-offs  or  counterclaims]  ^ 
and  that  the  defendant  is  a  non-resident  of  the  state;  and 
3.  That  the  attachment  is  not  sought,  and  the  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any  creditor  of  the 
defendant."  (Code  Civ.  Proc.,  sec.  538.)  As  to  the  meaning 
of  the  words  **for  the  direct  payment  of  money,"  found  in 
subdivision  1  of  sections  537  and  538,  we  need  not  concern 
ourselves,  for  they  relate  only  to  defendants  who  are  residents 
of  the  state.  Upon  a  motion  to  dissolve  an  attachment  against 
the  property  of  non-residents  it  is  only  necessary  that  the 
complaint  should  show  that  the  action  is  upon  a  contract, 
express  or  implied,  and  that  the  affidavit  should  state  the 
facts  pointed  out  in  the  above  paragraphs  of  section  538.  If 
the  complaint  sets  forth  a  cause  of  action  upon  a  contract, 
express  or  implied,  it  cannot  be  attacked  for  ambiguity  or 
uncertainty,  and  not  even  whether  it  states  a  cause  of  action 
if  it  appear  therefrom  that  it  can  be  so  amended  as  to  state 
a  cause  of  action  upon  contract;  in  other  words,  the  motion 
cannot  be  turned  into  a  demurrer  to  the  complaint  (Kohler 
V.  Agassiz,  99  Cal.  9.)  If  we  may  inquire  whether  the  com- 
plaint is  capable  of  amendment  in  accordance  with  rules 
governing  amendments,  it  would  seem  to  follow  that  such 
amendment  may  be  made  pending  the  hearing  on  a  motion 
to  dissolve  the  attachment.  So  held,  we  think,  in  Haihaway 
V.  Davis,  33  Cal.  161 ;  Hammond  v.  Starr,  79  Cal.  556,  and 
results  from  what  is  said  in  Kohler  v.  Agassiz,  99  CaL  9.  We 
may,  therefore,  consider  the  complaint  as  amended,  for  it  in 
no  sense  changed  the  nature  of  the  cause  of  action.  There 
has  been  some  discussion  by  the  court  whether  it  is  necessary 
to  allege  in  the  affidavit  that  the  contract  sued  upon  is  **  ex- 
press or  implied,"  or  whether  it  is  not  sufficient  to  allege 
that  the  indebtedness  is  **upon  a  contract,"  this  latter  being 
the  material  thing  to  be  alleged.  (Simpson  v.  McCarty,  78 
Cal.  175;*  Flagg  v.  Dare,  107  Cal.  482,  citing  Bank  of  CaU^ 
forvia  v.  Boyd,  86  Cal.  388.)  The  affidavit  here  alleges  that 
»12  Am.  St  B©p.  37. 
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the  indebtedness  *'is  upon  an  express  contract,'*  which,  in 
any  view  of  the  statute,  would  seem  to  be  sufficient. 

It  is  objected  by  appellant  that  the  writ  is  defective  because 
the  amount  necessary  to  satis^  plaintiff's  demand  is  not 
** stated  in  conformity  with  the  complaint,"  as  required  by 
section  540  of  the  Code  of  Civil  Procedure.  But  it  has  been 
held  that  the  writ  may  state  an  amount  less  than  the  demand 
in  the  complaint.  (De  Leonis  v.  Etchepare,  120  Cal.  407; 
Tibbet  v.  Tom  Sue,  122  Cal.  206.) 

The  point  most  urged  is  whether  such  damages  as  are 
claimed  here  for  breach  of  contract  can  be  made  the  basia  of 
an  attachment.  Appellant  relies  on  Dunn  v.  Mackey,  80  Cal. 
104,  as  holding  the  rule  to  be  ''that  an  attachment  will  not 
issue  in  an  action  for  damages,  unless  the  damages  are  certain 
and  liquidated,  or  unless  the  contract  itself  furnished  some 
standard  by  which  the  damages  may  be  made  certain.''  It  is 
claimed  that  the  two  main  items  of  damages  are  the  ground* 
rent  of  forty-two  hundred  dollars  and  **the  use,  benefit,  and 
occupation"  of  the  building,  alleged  to  be  of  the  value  of 
three  thousand  dollars  per  month,  or  nine  thousand  dollars 
for  the  three  months.  And  that  unless  this  last  item  be  included 
the  writ  would  call  for  an  amount  very  much  in  excess  of  the 
amount  on  which  plaintiff  was  entitled  to  an  attachment,  and 
hence  the  writ  must  be  dissolved.  (Tibbet  v.  Tom  Sue,  122 
Cal.  206;  De  Leonis  v.  Etchepare,  120  Cal.  407,  and  cases 
pited.)  Appellant  argues  the  question  from  the  standpoint 
of  the  unamended  complaint,  which  alleged  that  the  use  of 
the  building  ''was  worth  to  plaintiff  the  sum  of,"  etc.  From 
that  point  of  view  appellant's  contention  has  force  that  is 
wanting  when  we  consider  the  complaint  as  amended.  The 
amendment  made  it  no  longer  a  question  as  to  what  profits 
plaintiff  might  have  made  while  conducting  its  business  in 
the  new  building  for  these  three  months,  but  the  simpler  ques- 
tion, What  is  the  reasonable  value  of  the  use  of  the  building 
for  that  period?  As  to  the  meaning  of  the  terms  "unliqui- 
dated damages,"  appellant  cites  Wade  on  Attachments  (sec. 
23).  The  author  shows  that  there  is  no  necessary  objection 
that  the  damages  are  unliquidated ;  that  the  meaning  intended 
to  be  conveyed  by  these  terms  is  merely  that  the  amount 
plaintiff  is  entitled  to  recover  shall  be  ancertained  or  ascertain- 
able by  reference  to  the  contract  and  proof  of  what  was  done 


Digitized  by  LjOOQIC 


140  Hals  Bros.  v.  Milliksn.  [142  CaL 

nnder  it;  that  the  standard  b7  which  defendant's  liability  is 
to  be  measured  shall  be  furnished  by  the  contract,  and  not  left 
open  to  mere  speculation  or  vague  conjecture.  So  where  the 
action  was  for  breach  of  comtract  to  eoavey  freight^  and  the 
damages  claimed,  in  addition  to  the  time,  trouble,  and  delay, 
were  principally  for  loss  of  probable  profit  on  the  cargo,  this 
was  held  too  indefinite  and  uncertain  to  enable  the  plaintiff 
to  swear  with  any  certainty  to  the  amount  due  {Warwick  v. 
Chase,  23  Md.  154) ;  but  where  the  implied  contract  was  to 
tow  certain  logs  safely,  and  a  negligent  breach,  by  which  the 
logs  were  lost,  though  there  was  no  agreement  as  to  what 
should  be  the  liquidated  damages,  the  amount  was  readily 
ascertainable  and  attachment  would  be  maintained.  (New 
Haven  8.  M.  Co,  v.  Fowler,  28  Conn.  103.)  Similarly,  where 
the  contract  related  to  a  farm  worked  ''on  shares"  for  one 
half  the  crop,  and  the  landlord  took  it  all,  held  attachment 
would  lie  in  aid  of  the  tenant  (HoUoway  v.  Brinkley,  42  Qa. 
226.)  The  author  states:  **What  is  required  is  that  the 
damages  may  be  readily  ascertained,  and  the  basis  of  compu- 
tation employed  by  plaintiff  should  appear  to  be  reasonable 
and  definite."  (Citing  Wilson  v.  Louis  Cook  Mfg.  Co.,  88 
N.  C.  5;  Selheimer  v.  Elder,  98  Pa.  St  154.)  The  author  cites 
Lenox  v.  Rowland,  3  Gaines,  323,  and  Lawton  v.  Kid,  51 
Barb.  30  (Lawton  v.  Kiel,  34  How.  Pr.  465),  to  the  effect  that 
where  the  action  arose  ex  contractu  attachment  would  lie 
whether  the  damages  were  liquidated  or  unliquidated.  It  is 
not  necessary  to  go  so  far  in  sustaining  the  writ  in  the  present 
case.  The  damages  claimed  arose  out  of  the  alleged  contract ; 
the  value  of  the  use  and  occupation  of  the  building  is  as 
readily  ascertainable  as  the  ground-rent  would  be  had  plaintiffs 
agreed  to  pay  the  reasonable  rental  value  therefor,  or  as 
easily  as  the  value  of  goods  sold  where  no  price  was  fixed 
as  to  value.  (See  WHson  v.  WHson,  8  Gill,  192,*  cited  by 
appellant.) 

The  further  point  is  made  that  it  appears  from  the  com- 
plaint that  plaintiff  has  performed  all  its  agreements,  and  this 
operates  a  satisfaction  and  discharge  of  the  ccmtract;  that  the 
contract  being  discharged  there  is  no  long^  anything  for 
the  attachment  to  rest  upon,  and  plaintiff  cannot  now  recover 
for  the  delay  in  the  delivery.    Oaifflord  Mfg.  Co.  v.  AUen, 

^50  Am.  Deo.  685. 
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63  N.  Y.  515;  Oilson  v.  Brigham,  43  Vt.  410;^  Studer  v.  Blei- 
stein,  115  N.  Y.  316,  and  some  other  cases  to  the  same  effect  are 
cited  in  support  of  this  contention.  These  are  all  cases  affirm- 
ing the  doctrine  that  where  the  vendee  has  intentionally 
acc^ted  personal  propwty  manufactured  under  an  executory 
contract  of  sale,  after  full  and  fair  opportunity  of  inspection, 
in  the  absence  of  fraud,  he  is  estopped  thereafter  from  claim- 
ing damages  for  any  visible  defects  and  imperfections,  whether 
discovered  or  not,  unless  there  is  some  warranty  of  quality  on 
the  part  of  the  vendor  manifestly  intended  to  survive  ac- 
ceptance. 

No  question  arises  here  as  to  the  unfitness  or  inferior  quality 
of  the  steel  when  ddivered,  unless  it  may  be  as  to  the  small 
item  for  damage  for  labor  in  preparing  the  steel  for  use. 
Whether  the  rule  stated  in  the  cases  cited  would  apply  where 
the  goods  delivered  are  in  kind  and  quality  according  to  con- 
tract, and  the  damages  arise  only  from  delay  in  delivery, 
under  the  circumstances  of  this  case  as  disclosed  by  the  com- 
plaint, may  be  doubted,  but  it  is  not  necessary  to  decide  the 
question.  There  is  nothing  in  the  general  allegation  that 
plaintiff  has  performed  on  his  part,  etc.,  which  necessarily 
shows  or  from  which  it  may  be  implied  that  plaintiff  intended 
to  discharge  the  contract  or  defendants'  liability  under  it, 
nor  indeed  can  we  assume  that  defendants  will,  when  they 
answer,  make  any  such  defense.  Aa  already  stated,  the  writ 
cannot  be  turned  into  a  demurrer  to  the  complaint  (Kohler 
V.  Agassiz,  99  CaL  9.) 

Tte  order  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  .the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

>5  Am.  Bcp.  289. 
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[8.  F.  No.  3428.    Department  Two.— February  6,  1904.] 

WILLIAM  H.  COBB,  AppeUant,  v.  E.  V.  DOGGETT,  Ite- 

spondent. 

ACTION  UPON  Judgment — ^Defense — Compromise  with  Assignees — ^Re- 
ceipt OP  Local  Attorney — Satisfaction  of  Judgment  in  Name  of 
Plaintiff. — In  an  action  hj  a  judgment  creditor  to  recover  the 
unpaid  balance  of  a  judgment,  in  which  the  defendant  pleaded  as  a 
defense,  and  the  court  found  upon  sufficient  evidence,  that  the 
plaintiff  had  assigned  the  judgment  to  a  partnership  firm  who  had 
been  his  attorneys,  and  that  a  part  of  the  judgment  was  paid  to 
them  in  pursuance  of  an  agreement  of  compromise  with  the  as- 
signees named,  and  in  full  settlement  and  satisfaction  of  the  judg- 
ment, an  objection  that  the  settlement  was  not  made  directly  with 
them,  but  with  their  local  attorney,  who  was  authorized  to  act 
for  them,  and  whose  acts  were  ratified  by  them,  and  who  gave  a 
receipt  in  full  and  a  satisfaction  of  the  judgment,  as  attorney 
for  the  plaintiff  in  the  suit,  is  untenable.  The  use  of  the  name 
of  the  nominal  plaintiff  in  the  suit  was  not  improper. 

Id. — ^Assignment  of  Judgment — Collateral  Agreement  as  to  Ccnlleo- 
tion — ^Absence  of  Power  of  Compromise — ^Improper  Exclusion  of 
Evidence. — ^Where,  besides  the  absolute  assignment  of  the  judgment, 
a  contemporaneous  written  agreement  was  made  between  the  assignor 
and  assignees  showing  that  the  assignment  was  for  collection,  for  a 
compensation  of  one  half  of  the  judgment,  the  assignor  reserving  the 
privilege  of  negotiating  a  compromise,  the  two  instruments  formed 
one  contract  between  the  parties;  and  though  the  effect  of  the  as- 
signment was  to  transfer  the  legal  title  and  authorize  the  assignees 
to  sue  in  their  own  name,  yet  under  the  contract  they  had  no  power 
to  compromise  the  judgment  to  the  extent  of  the  interest  reserved 
by  the  assignor.  The  court  erred  in  excluding  evidence  of  the  collat- 
eral agreement,  and  should  have  admitted  it  and  found  accordingly, 
or  directed  an  amendment. 

Id. — Filing  of  Assignment  without  Collateral  Agreement — Absengb 
OP  Notice — Defense  not  Pleaded — ^Leave  to  Amend  upon  Bb- 
VERSAL. — ^Where  it  appears  that  only  the  assignment  itself,  which  was 
absolute  in  form,  was  filed  among  the  papers  in  the  case,  and  the 
collateral  agreement  was  not  filed,  and  there  is  no  evidence  tending 
to  show  that  the  defendant  had  notice  of  it,  if  the  defense  had  been 
pleaded  and  sustained  that  the  defendant  dealt  with  the  assignees, 
relying  on  the  assignees  alone,  and  without  any  notice  of  the  collat- 
eral agreement,  the  exclusion  of  it  would  have  become  immaterial; 
but  in  the  absence  of  such  plea  the  judgment  must  be  reversed  for 
error  in  the  ruling,  with  leave  to  the  defendant  to  amend  his  answer, 
if  80  advised. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  denying  a  new  triaL  H.  Z.  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion. 

George  W.  Sehell,  and  F.  E.  Cook,  for  Appellant. 

J.  C.  C.  Russell,  for  Respondent. 

SMITH,  C. — This  is  a  suit  to  recover  the  balance  alleged  to 
be  due  on  a  judgment  against  defendant  in  favor  of  Max 
Gutter,  of  date  October  15,  1894,  for  the  sum  of  $1,041.90. 
Judgment  was  entered  for  the  defendant,  from  which  and 
from  an  order  denying  his  motion  for  a  new  trial  the  plaintiflE 
appeals. 

The  plaintiff  is  the  assignee  of  Gutter,  under  an  assign- 
ment of  date  October  20,  1894.  It  is  not  disputed  that  there 
was  paid  on  the  judgment  by  defendant,  about  February  5, 
1895,  or  shortly  afterwards,  the  sum  of  five  hundred  and 
eighty  dollars,  and  that  this  was  all  that  has  been  paid.  But 
it  is  claimed  by  defendant,  and  found  by  the  court,  that  prior 
to  the  payment.  Gutter,  by  instrument  in  writing  of  date  Oc- 
tober 20,  1894,  had  assigned  the  judgment  to  Scrivner,  Sehell 
&  Morgan,  who  had  been  his  attorneys;  and  that  the  said 
amount  so  paid  on  judgment  was  paid  in  pursuance  of  an 
agreement  of  compromise  with  the  assignees  named  and  in 
full  settlement  and  satisfaction  thereof. 

The  latter  finding  is  fully  supported  by  the  evidence.  It 
is  indeed  objected  that  the  settlement  was  not  made  directly 
with  Scrivner,  Sehell  &  Morgan,  but  with  one  Holland,  their 
local  attorney ;  but  the  objection,  we  think,  is  untenable.  Hol- 
land was  authorized  to  act  for  them,  and  his  acts  were  ratified 
by  them  in  receiving  the  money  paid,  and  the  note  and  mort- 
gage given  to  him  in  satisfaction  of  the  judgment,  which  were 
afterwards  satisfied  by  the  defendant.  Nor  is  it  in  any  way 
material  that  Holland  signed  the  receipt  and  the  satisfaction 
of  the  judgment  as  ** attorney  for  Max  Gutter.*'  He  was 
authorized  by  Scrivner,  Sehell  &  Morgan  to  act  for  them; 
and  the  use  of  the  name  of  the  nominal  plaintiff  in  the  suit 
was  not  improper.    (Code  Civ.  Proc.,  sec.  385.) 

With  regard  to  the  assignment  to  Scrivner,  Sehell  &  Morgan, 
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the  finding  is  also  supported  by  the  evidence  actually  intro- 
duced, which  was  an  instrument  in  writing,  of  the  date  named 
in  the  finding,  in  terms  assigning  the  judgment  to  them.  But 
it  appears  that,  accompanying  the  assignment,  there  waA  a 
contemporaneous  agreement  in  writing  materially  modifying 
its  eflfect,  which  was  offered  in  evidence  by  the  plaintiff,  but  on 
the  objection  of  the  defendant  excluded ;  and  it  is  urged  by 
the  appellant  that  this  ruling  was  erroneous. 

The  assignment  in  question  is  in  ordinary  form,  except 
that  in  a  clause  following  the  assignment  the  assigneeis  are 
constituted  the  attorneys  in  fact  of  the  assignor  to  collect  the 
money  due  on  the  judgment,  "and  on  payment,  to  acknowl- 
edge satisfaction  or  discharge  of  the  same.''  The  accompa- 
nying agreement — ^which  is  signed  by  both  parties — ^is  as 
follows:  ''Whereas  said  Max  Gutter  has  assigned  his  said 
judgment  as  security  for  our  fees  and  costs  advanced,  it  is 
therefore  mutually  understood  and  agreed  as  follows,  to  wit: 
That  said  Max  Gutter  shall  be  entitled  to  have  and  receive 
one  half  of  any  and  all  money  received,  recovered,  or  rendered 
upon  said  judgment  after  first  deducting  the  costs  therefrom, 
and  that  said  Max  Gutter  shall  have  the  right  and  privilege 
of  negotiating  the  sale,  satisfaction,  or  compromise  of  said 
judgment,  but  any  offer  received  by  him  before  acceptance 
to  be  submitted  to  us  for  our  approval."  The  former  docu- 
ment was  filed  among  the  papers  in  the  case  December  2, 1894, 
The  latter  was  not  filed;  nor  was  there  any  evidence  intro- 
duced or  offered  tending  to  show  that  defendant  had  notice 
of  it. 

There  can  be  no  doubt,  we  think,  that  the  latter  document 
ishould  have  been  admitted.  The  two  writings  make  but  one 
contract  (Civ.  Code,  sec.  1642,  and  authorities  cited  in  Pom- 
eroy's  edition),  and  it  was  clearly  improper  to  exclude  any 
part  of  it  The  contract  thus  offered  to  be  proved  did  indeed 
vary  from  the  contract  alleged;  which  was  a  simple  assign- 
ment. But  the  variance  was  not  of  a  character  to  mislead 
the  defendant,  and  was  therefore  immaterial;  nor  indeed  was 
.objection  made  on  that  ground.  (Morehouse  v.  Morekouse,  140 
Cal.  88.)  The  court  should  therefore  have  admitted  the  evi- 
dence and  found  the  fact  accordingly,  or  directed  an  amend- 
ment.    (Code  Civ.  Proc.,  sees.  469,  470.) 

Nor  do  we  think  the  error  was  immaterial.    The  effect  of 
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the  transaction,  as  a  whole,  was  indeed  to  transfer  the  legal 
title,  and  thus  to  authorize  the  assignees  to  sue  or  to  prosecute 
the  pending  suit  in  their  own  name.  (Code  Civ.  Proc.,  sec. 
369;  Gradwohl  v.  Harris,  29  Cal.  154;  Toby  v.  Oregon  Pac. 
B.  B.  Co.,  98  Cal.  497 ;  Greig  v.  Biordan,  99  Cal.  323 ;  Giselnuin 
V.  Starr,  106  Cal.  657;  Cortelyou  v.  Jones,  132  Cal.  132;  Iowa 
etc.  Land  Co.  v.  Hoag,  132  Cal.  630;  Pomeroy's  Code  Reme- 
dies, sec.  132.)  But  to  the  extent  of  the  interest  reserved  by 
the  assignor  they  occupied  the  position  of  trustees  of  an  ex- 
press trust,  and  their  powers  were  limited  by  the  terms  of 
the  contract;  by  which  they  were  authorized  merely  to  collect 
the  money  due  on  the  judgment,  **and  on  payment  to  acknowl- 
edge satisfaction  or  discharge  the  same.''  They  had  no  power, 
therefore,  to  compromise  the  judgment,  or  to  receive  less  than 
the  whole  amount  due  in  satisfaction  of  the  same.  It  is  indeed 
true  that  the  assignment  without  the  accompanying  writing 
is  absolute;  and  if  it  had  appeared  that  the  defendant  dealt 
with  the  assignees  without  notice  of  the  latter,  and  relying  on 
the  assignment  alone,  this  might  have  been  a  good  defense; 
and  the  error  would  thus  have  become  immaterial.  But  such 
a  defense  is  not  pleaded ;  nor,  though  there  is  some  evidence 
that  might  have  justified  the  court  in  so  finding,  is  there  any 
finding  upon  the  point.  We  cannot  say  therefore  that  the 
ruling  complained  of  did  not  operate  to  the  injury  of  the 
plaintifi^.  The  defendant  should  be  allowed,  if  advised,  to 
amend  his  answer. 

We  advise  that  the  judgment  and  order  complained  of  be 
reversed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  complained  of  are  reversed. 

McFarland,  J.,  Heoshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 

CXLH.  Cal.— 10 
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[Crim.  No.  1034.    Department  Two.— February  9,  1904.] 
THE  PEOPLE,  Respondent,  v.  F.  J.  STOUTER,  Appellant 
Criminal  Law— Lewd  Act  upon  Body  of  Child — ^Vkedict  ior  "At- 

TEICPT" — ImPROPZR  iNSTRUCfnON  ATTKR  DlSAGREEMBNT. — ^Where  UpOZL 

the  trial  of  a  defendant  accused  of  a  lewd  and  licentious  act  upon 
the  body  of  a  child  under  the  age  of  fourteen  years,  all  of  the  in- 
structions of  the  court  required  proof  of  the  particular  act  charged 
beyond  a  reasonable  doubt,  as  essential  to  a  conviction,  and  such 
instructions  were  afterward  reiterated  to  the  jury  when  seeking 
further  instructions,  until  the  jury  had  been  unable  to  agree  for 
twenty-four  hours,  it  was  then  a  dangerous  interference  with  the 
right  of  the  defendant  to  a  fair  trial  for  the  court,  after  having 
learned  of  the  necessity  of  new  instructions  in  order  to  come  to  an 
agreement  upon  a  verdict  of  guilty,  to  instruct  the  jury  for  the 
first  time  that  they  might  find  the  defendant  guilty  of  an  attempt 
to  commit  the  offense,  and  to  give  them  a  new  form  of  verdict  to  that 
effect 

Id. — ^iNsumoiENCY  of  Evidence. — ^The  evidence  in  the  case  is  insufficient 
to  warrant  a  verdict  of  guilty  of  an  attempt  to  commit  the  act 
charged,  upon  the  commission  of  which  the  jury  were  unable  to 
agree. 

Id. — Testimony  of  Child — ^Discretion  of  Court. — It  was  in  the  discre- 
tion of  the  court  to  adroit  the  testimony  of  the  female  child,  nine 
years  of  age,  upon  whom  the  offense  is  charged  to  have  been  com- 
mitted. 

Id. — ^Attempt  to  Commit  Lewd  or  Lasch^ous  Act. — A  person  might 
in  law  be  guilty  of  an  attempt  to  commit  the  crime  of  a  lewd  or 
lascivious  act  defined  in  section  288  of  the  Penal  Code,  though  a 
mere  licentious  act  is  not  of  itself  a  crime  under  that  section. 
There  must  be  such  an  act  committed  upon  the  body  of  a  child  under 
fourteen  years,  and  there  could  be  an  attempt  to  commit  such  act 
without  accomplishing  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  William  S. 
Wells,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  J.  Hull,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent. 
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McFARLAND,  J. — The  defendant  was  charged  with  the 
offense  defined  in  section  288  of  the  Penal  Code, — ^namely,  thp 
commission  of  a  lewd  or  lascivious  act  upon  or  with  the  body 
**of  a  child  under  the  age  of  fourteen  years,  with  intent/' 
etc.  He  was  convicted  of  an  attempt  to  commit  such  offense, 
and  was  sentenced  to  fourteen  years'  imprisonment  in  the 
state  prison.  He  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

This  crime  belongs  to  that  class  of  offenses  of  which  it 
has  been  often  said  that  the  charge  is  easy  to  make  and  hard 
to  disprove.  In  such  cases  jurors  are  sometimes  moved  by 
abhorrence  of  the  offense  to  convict  upon  slight  evidence; 
and  on  appeal  a  court  will  look  closely  into  the  conduct  of 
the  trial,  and  to  see  that  there  was  some  substantial  evidence 
to  warrant  a  verdict  of  guilty.  In  the  case  at  bar  our  opinion 
is,  that  there  must  be  a  reversal  for  an  instruction  given  by 
the  court  on  the  subject  of  the  "attempt"  of  which  the 
appellant  was  convicted;  and  we  also  think  that  there  was 
not  sufScient  evidence  to  warrant  a  verdict  of  guilty  of  said 
attempt 

In  the  information,  after  a  general  statement  that  de- 
fendant had  committed  a  lewd  and  lascivious  act  upon  a  cer- 
tain named  girl  under  fourteen  years,  it  was  specifically 
charged  that  the  act  which  constituted  the  alleged  crime  was 
committed  as  follows:  **That  the  said  F.  J.  Stouter  did  then 
and  there  willfully,  unlawfully,  feloniously,  and  lewdly  insert 
in  the  vagina  of  the  said  child  a  finger  of  him,  the  said  F.  J. 
Stouter,  with  the  intent,"  etc.  Before  the  jury  retired  for 
deliberation  the  court,  after  reciting  the  part  of  the  informa- 
tion above  quoted,  instructed  them  as  follows:  **And  in 
order  to  find  the  defendant  guilty  under  said  information, 
you  must  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  said  defendant  did  insert  a  finger  of  him,  the  said 
defendant,  into  the  vagina  of  said  [giving  the  name  of  the 
child] ;  and  unless  you  so  find  from  the  evidence,  beyond  a 
reasonable  doubt,  your  verdict  must  be  not  guilty."  And 
the  jury  were  further  instructed  as  follows:  **I  have  for 
your  guidance  simply,  gentlemen,  prepared  two  forms  of 
verdict,  only  one  of  which  you  will  use,  laying  the  other  to 
one  side.  If  you  find  from  the  evidence  in  this  case,  and  be- 
yond a  reasonable  doubt  as  I  have  explained  reasonable  doubt 
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to  you,  that  the  defendant  committed  the  crime  as  charged 
in  the  information  here,  then  the  form  of  your  verdict  would 
be  something  like  this:  *We,  the  jury  in  the  above-entitled 
cause,  find  the  defendant,  F.  J.  Stouter,  guilty  as  charged 
in  the  information.'  Again,  if  after  a  full,  careful,  and  im- 
partial consideration  of  all  the  evidence  in  this  case,  you  find 
that  the  defendant  did  not  commit  the  oflfense  as  charged,  or 
if  you  have  a  reasonable  doubt  of  his  guilt,  it  would  be  your 
duty  to  find  the  defendant  not  guilty,  and  the  form  of  your 
verdict  will  be  something  like  this:  'We,  the  jury  in  the 
*  above-entitled  cause,  find  the  defendant,  F.  J.  Stouter,  not 
guilty. '  "  The  case  was  thus  given  to  the  jury  upon  the  theory 
that  they  should  find  one  or  the  other  of  these  two  verdicts; 
and  it  may  be  fairly  assumed  that  it  was  argued  and  sub- 
mitted to  the  jury  entirely  upon  that  theory. 

The  jury  retired  at  nine  o'clock  p.  m.  of  January  18th,  and 
returned  into  court  the  next  day  at  10 :49  o'clock  a.  m.,  having 
been  out  nearly  fourteen  hours  without  being  able  to  agree. 
The  court  asked  them  if  they  had  agreed  upon  a  verdict,  and 
one  of  them  answered,  **  We  have  not."  They  were  then  asked 
^hat  they  desired,  and  one  of  the  jurors,  as  spokesman,  an- 
swered: **We  have  some  questions  here  that  different  ones  of 
us  would  like  to  have  instruction  upon,  btU  all  do  not  care  for 
these  instructions.  The  first  question  is:  Is  it  necessary  in 
order  to  bring  in  a  verdict  of  guilty  that  the  evidence  prove 
beyond  a  reasonable  doubt  that  the  defendant  Stouter  did 
insert  his  finger  into  the  vagina  T'  To  this  question  the  court 
answered:  **That  was  the  instruction  as  given  you  by  the 
court.  I  will  read  that  instruction  to  you,"  and  the  court  then 
re-read  the  instruction  as  hereinbefore  quoted.  The  juror 
then  asked,  **  Would  the  attempt  to  insert  the  finger  in  the 
vagina  be  sufficient  to  render  a  verdict  of  guilty?"  To  this 
the  court  answered:  '*That  question  is  answered,  gentlemen, 
by  the  instruction  as  given.  In  order  to  convict  the  defend- 
ant you  must  find  that  he  did  insert  his  finger  into  the  vagina 
of  the  said"  child.  The  court  further  said  that  a  complete 
entrance  was  not  necessary,  but  that  **any  penetration  of  the 
vagina,  or  any  insertion  of  the  finger  into  the  vagina,  would 
be  sufficient."  Another  question  was  asked  by  a  juror,  to 
which  the  court  answered,  '*That  goes  to  the  proposition  as  to 
whether  he  did  or  did  not  insert  his  finger  into  the  vagina,  and 
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under  that  instruction  that  I  have  already  given  you — it  fully 
covers  that  question  in  my  mind."  The  juror  said:  **I  think 
that  some  of  the  others  have  something  beside  this.*'  The 
court  said :  ** Are  there  any  other  instructions  yeu  desire  read? 
I  will  re-read  the  main  instructions,  if  you  so  desire  this  morn- 
ing." The  juror  said:  **I  don't  think  so."  The  court  then 
said:  **Very  well.  Just  retire  to  the  jury-room."  The  jury 
then  retired,  and  at  9:40  o'clock  p.  m.  again  returned  into 
court — ^having  been  out  altogether  over  twenty-four  hours. 
They  then  stated  that  they  could  not  agree,  and  the  court 
questioned  all  the  jurors  individually,  and  they  all  expressed 
the  opinion  that  they  could  not  agree.  After  a  good  deal  of 
conversation  between  the  jurors  and  the  court,  by  which  the 
opinions  of  most  of  the  jurors  were  very  fully  disclosed,  one 
of  the  jurors  said:  **My  opinion  is  if  the  instructions  that 
have  been  given  of  the  law  were  probably  worded  just  a  little 
bit  different,  we  could  come  to  an  agreement.  As  they  are,  if 
we  have  got  to  take  them  just  as  they  are  without  any  further 
advice  on  the  matter,  I  don't  think  we  can  agree."  The 
court  said:  **That  is  what  I  am  here  to  instruct  you  in.  In 
what  way  do  you  want  further  advice  or  further  instruction  t" 
The  juror  said:  **Some  contend  for  this:  the  evidence  must 
prove  exactly  what  the  information  charges. ' '  The  court  said : 
**That  is,  it  must  prove  as  you  have  been  heretofore  in- 
structed." After  further  conversation  the  court  again  reiter- 
ated the  charge  that  the  jury  must  find  the  defendant  not 
guilty  unless  they  find  beyond  a  reasonable  doubt  that  the 
defendant  had  committed  the  said  act  described  in  the  in- 
formation. 

At  this  juncture,  however,  the  court,  for  the  first  time,  gave 
the  jury  a  new  instruction,  to  the  effect  that  they  might  find 
the  defendant  guilty  of  an  ** attempt"  to  commit  the  crime 
charged,  and  read  section  1159  of  the  Penal  Code,  and,  at  the 
request  of  the  district  attorney,  and  over  the  objection  and 
exception  of  defendant,  gave  to  the  jury  a  third  form  of 
verdict,  to  wit:  ** Guilty  of  an  attempt  to  commit  the  crime 
charged  in  the  information."  The  jury  then  retired  again 
and  returned  the  verdict  convicting  defendant  of  the  attempt. 

There  is  no  doubt  of  the  general  rule  that  after  a  jury  have 
retired  for  consultation  they  may  be  called  into  court  for  fur- 
ther instructions,  but  we  think  that  it  was  erroneous  and  un- 
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fair  to  defendant  to  give  the  last  instruction  as  to  the  attempt^ 
at  the  time  and  under  the  circumstances  at  and  under  which 
it  was  given.  The  jury  had  been  out  for  a  very  long  time  with- 
out being  able  to  agree  under  the  instructions  which  had  been 
•  given  them,  and  which  had  been  on  subsequent  occasions  re- 
peatedly reiterated,  and  many  of  the  jurors  had  practically 
told  the  court  what  their  opinions  were,  and  that  if  the  in- 
structions were  changed  so  as  to  meet  their  views  they  could 
find  a  verdict  of  guilty,  contrary  to  the  former  instructions. 
The  project  of  instructing  the  jury  for  the  first  time,  after 
they  had  been  unable  to  agree  for  twenty-four  hours,  that  they 
might,  notwithstanding  the  former  instructions,  convict  the 
defendant  of  the  attempt^  was  clearly  an  afterthought  sug-^ 
gested  by  the  statements  of  the  jurors  as  to  how  they  then 
stood,  and  apparently  intended  to  help  them,  not  generally 
to  arrive  at  a  verdict,  but  to  arrive  at  some  sort  of  a  verdict 
of  guilty.  Such  a  proceeding  is,  we  think,  a  most  dangerous 
interference  with  the  right  of  a  defendant  to  a  fair  trial.  We 
do  not  know  what  occurred  in  the  jury-room.  Some  of  the 
jurors  may  have  believed  the  evidence  too  slight  to  convict  the 
defendant  of  any  oflfense,  and,  for  the  purpose  of  argument, 
may  have  admitted  that  he  might  have  been  convicted  of  the 
attempt,  if  the  former  instructions  had  allowed  it;  and  after 
the  last  instruction  had  been  given  may  have  been  embarrassed 
by  their  former  admissions.  Moreover,  the  jury  might  very 
well  have  considered  the  last  instruction  as  an  intimation  of 
the  desire  of  the  court  that  the  defendant  be  convicted  of 
some  offense.  Jurors  exhausted  by  a  long  confinement,  and 
naturally  desirous  of  being  released,  are  not  in  a  suitable 
frame  of  mind  to  thoroughly  consider  an  entirely  new  phase 
of  the  case  under  a  new  instruction  which  might  fairly  be  con- 
strued as  an  expression  of  the  court  hostile  to  the  defendant. 
Moreover,  if  the  evidence  was  not  sufficient  to  convict  the 
defendant  of  the  act  charged, — and  the  jury  so  found, — it  is 
difficult  to  see  how  it  was  sufficient  to  find  him  guilty  of  an 
attempt  to  commit  that  act.  The  child  herself  testified  that 
defendant  did  not  do  the  act  charged  in  the  information ;  and 
if  a  certain  condition  of  her  person,  claimed  by  the  prosecu- 
tion to  have  been  proved,  and  other  circumstantial  evidence, 
did  not  warrant  the  jury  to  find  defendant  guilty  of  doing  the 
act  charged,  it  was  not  sufficient  to  support  a  verdict  of  guilty 
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of  an  attempt  to  do  that  act.  The  jury  evidently  must  have 
considered  the  last  instruction  as  giving  them  a  wide  power 
to  find  the  defendant  guilty  of  something,  under  the  general 
category  of  an  attempt  to  do  the  act  charged  in  the  informa- 
tion. 

For  the  foregoing  reasons  the  judgment  and  order  must  be 
reversed. 

We  do  not  think  that  any  of  the  other  points  made  by  ap- 
pellant would  warrant  a  reversal.  It  was  not  error  to  admit 
the  testimony  of  the  child  upon  whom  the  offense  is  charged 
to  have  been  committed ;  whether  or  not  she  was  an  incompe- 
tent witness  on  account  of  her  age  was  a  question  within  the 
discretion  of  the  court  (Code  Civ.  Proc.,  sec.  1880;  People 
V.  Craig,  111  CaL  469.)  The  remarks  of  the  district  attorn^ 
when  addressing  the  jury  furnish  no  ground  for  a  reversal 
There  were  no  errors  in  giving  or  refusing  instructions  except 
as  hereinbefore  stated.  A  person  might  in  law  be  guilty  of  an 
attempt  to  commit  the  crime  defined  in  section  288  of  the 
Penal  Code.  A  mere  licentious  act  is  not  itself  a  crime  under 
the  section.  There  must  be  such  an  act  committed  upon  the 
body  of  a  child  under  fourteen  yeajps  dd,  and  there  could  be 
an  attempt  to  commit  such  an  act  without  accomplishing  it 
It  was  settled  in  People  v.  Bums,  138  Cal.  159,  aflSrming 
People  V.  Oardner,  98  Cal.  127,  that  an  attempt  to  commit  a 
crime  may  be  punished  by  imprisonment  for  a  definite  term 
of  years,  although  the  crime,  if  accomplished,  is  punishable 
by  a  term  which  may  be  for  life. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  a  new  trial. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[8.  F.  No.  3592.    Department  Two.— February  9,  1904.] 

In  the  Matter  of  the  Estate  of  CHARLES  ROBINSON,  De- 
ceased. NICKELS  &  BROWN  BROS.,  AppeUant,  v. 
BUHMAN  BROS.,  and  D.  S.  KYSER  and  E.  W.  HOT- 
TEL,  Executors,  Respondents. 

Estates  of  Deceased  Pebsons — Sale  of  Peopeety  by  Executors — ^Pow- 
er IN  Will — Memorandum  op  Sale — Statute  of  Frauds. — ^Where 
a  sale  of  real  estate  and  personal  property  of  a  deceased  testator  is 
made  under  a  power  in  the  will,  the  purchaser  deals  with  the  execu- 
tor as  he  would  with  any  other  vendor,  except  that  the  court  must 
confirm  the  sale;  and  a  memorandum  of  sale  by  the  executor  is 
sufficient  under  tho  statute  of  frauds  if  it  contains  the  names  of  the 
parties  and  a  sufficient  description  of  the  property  for  identifieationy 
and  the  price  and  terms  of  purchase,  and  states  that  the  sale  is  made 
subject  to  confirmation  by  the  superior  court. 

Id. — ^Untenable  Objection  to  Sale. — Where  the  evidence  shows  without 
conflict  that  the  amount  of  twenty  thousand  dollars  bid  at  the  sale 
was  a  fair  price  for  the  property  sold,  which  consisted  of  real  prop- 
erty appraised  at  sixteen  thousand  dollars,  and  personal  property 
appraised  at  less  than  three  hundred  dollars,  and  that  a  sum  ten  per 
cent  in  excess  of  the  amount  bid  could  not  probably  be  obtained  on 
a  resale,  the  appellant  corporation,  which  after  such  sale  made  an 
offer  not  binding  to  pay  six  hundred  dollars  more  for  the  property, 
ibut  refused  to  offer  ten  per  cent  in  advance  of  the  bid,  and  which 
^as  not  a  legatee,  is  not  in  a  position  to  object  that  the  sale  en 
masse  was  voidable  because  of  such  increased  offer,  and  because  the 
amount  bid  was  not  sufficient  to  pay  the  legacies  in  full. 

Id. — Confirmation  of  Sale — ^Duty  of  Ck>URT. — ^Where  at  the  time  of 
the  written  memorandum  of  sale  no  binding  offer  to  increase  the 
amount  bid  had  been  made,  it  was  the  duty  of  the  court  to  confirm 
the  sale  unless  the  price  bid  was  disproportionate  to  the  value  of 
the  property,  and  it  is  made  to  appear  that  an  increased  bid  of 
ten  per  cent  may  be  obtained. 

Id. — Appeal  prom  Order  of  Confirmation — ^Return  of  Sale  not  in 
Eecord — Objections  not  Appearing — Presumptions. — Upon  appeal 
from  an  order  of  confirmation,  it  is  the  duty  of  the  appellant  to 
make  the  return  of  sale,  which  was  used  upon  the  hearing,  a  part 
of  the  record;  and  where  such  return  does  not  appear,  and  it  does 
not  appear  that  appellant  filed  any  objections  to  the  return,  all 
presumptions  are  against  error  in  the  order  appealed  from,  and  it 
must  be  affirmed.  It  may  be  that  the  return  showed  that  the  appel- 
lant had  withdrawn  its  bid  and  consented  to  the  order  appealed 
from. 
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APPEAL  from  an- order  of  the  Superior  Court  of  Napa 
County  confirming  a  sale  of  real  and  personal  property  by  an 
executor.    Henry  C.  Gesf  ord,  Judge. 

The  facts  are  stated  in  the  opinion. 

Bell,  York  &  Bell,  for  Appellant 

Webber  &  Rutherford,  for  Buhman  Bros.,  Respondent 

F.  E.  Johnston,  and  F.  E.,  H.  L.,  and  L.  E.  Johnston,  for 
Executors,  Respondents. 

COOPER,  C— This  is  an  appeal  by  Nickels  &  Brown  Bros., 
a  corporation,  from  an  order  confirming  a  sale  of  real  and 
personal  property  to  Buhman  Bros.,  and  comes  here  on  a  bill 
of  exceptions.  It  is  claimed  by  respondent  that  as  the  court 
made  an  order  refusing  to  confirm  a  sale  of  the  same  prop- 
erty to  appellant,  and  the  time  for  appealing  from  said  order 
has  expired,  therefore  appellant  is  not  a  party  aggrieved  in 
this  case,  and  cannot  appeal,  and  that  its  appeal  should  be 
dismissed.  It  is  not  necessary  to  decide  this  question,  as  we 
have  concluded  that  the  order  should  be  aflBrmed.  The  facts 
as  shown  by  the  record  are  substantially  as  follows :  Deceased 
left  a  will,  of  which  the  respondents  Kyser  and  Hottel  were 
duly  appointed  executors.  This  will  authorizes  the  executors 
to  sell  at  public  or  private  sale,  with  or  without  notice,  any  or 
all  property  of  the  estate,  without  an  order  of  court  authoriz- 
ing the  same.  A  few  days  prior  to  October  15,  1902,  the 
executors  made  a  parol  agreement  to  sell  the  property  to  Buh- 
man Bros,  for  twenty  thousand  dollars.  After  the  oral  agree- 
ment had  been  made  and  five  hundred  dollars  deposited,  the 
attorney  for  appellant  informed  the  executors  that  appellant 
would  give  twenty  thousand  five  hundred  dollars  for  the  prop- 
erty, and  was  ready  to  make  a  deposit  in  the  amount  required. 
The  executors  telephoned  to  their  attorney,  and  were  in- 
formed that  Buhman  Bros,  had  been  in  their  office  and  left 
a  deposit  of  6ve  hundred  dollars  on  the  sale  to  them.  They 
then  refused  to  accept  a  deposit  from  appellant.  On  October 
15,  1902,  the  executors,  acting  under  the  power  of  sale  in  the 
will,  and  carrying  out  the  oral  agreement,  sold  the  property 
known  as  the  ''Robinson  Ranch,"  together  with  the  personal 
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property  thereon,  to  Buhman  Bros.,  for  the  sum  of  twenty 
thousand  dollars,  the  sum  of  five  hundred  dollars  having  been 
paid  down  when  the  oral  agreement  was  made.  A  memo- 
randum of  sale  was  made  as  follows : — 

*'Napa,  Cal.,  October  15th,  1902. 
*' Received  from  J.  J.  Buhman,  Jr.,  C.  J.  Buhman,  J.  S. 
Buhman  and  E.  J.  Buhman,  the  sum  of  five  hundred  dollars 
as  a  deposit  on  the  purchase  price  of  $20,000  for  what  is  com- 
monly known  as  the  'Robinson  Ranch'  in  Browns  Valley,  Napa 
County,  together  with  the  personal  property  situate  thereon, 
belonging  to  the  estate  of  Charles  Robinson,  deceased.  Said 
sale  is  made  subject  to  the  confirmation  of  the  superior  court 
of  Napa  County.  In  case  said  sale  be  confirmed  the  balance 
of  the  purchase  price,  $19,500  to  be  paid  on  delivery  of  deed. 
In  case  said  sale  be  not  confirmed,  the  said  sum  of  $500  to  be 
returned  to  the  said  Buhman.  < ,  ^^    ^^    ^ 

*'E.    W.    HOTTEL, 

*' Executors  of  the  Estate  of  Chas.  Robinson,  deceased.'* 

After  the  deposit  had  been  made,  and  the  above  memo- 
randum signed,  and  before  any  return  of  sale  had  been  made, 
the  executors  were  advised  that  the  appellant  would  pay  more 
for  the  property  than  the  sum  for  which  it  had  been  sold. 
Without  returning  the  five  hundred  dollars  to  Buhman  Bros., 
and  without  their  consent,  the  executors  published  a  notice 
in  a  newspaper  calling  for  bids.  The  notice  was  dated  Oc- 
tober 22,  1902.  In  response  to  the  published  notice,  and  with 
knowledge  of  the  agreement  with  Buhman  Bros.,  the  appellant 
made  a  bid  in  writing  offering  the  sum  of  twenty  thousand 
four  hundred  dollars  for  the  real  estate,  and  two  hundred 
dollars  for  the  personal  property,  and  accompanied  the  bid 
with  a  deposit  of  five  hundred  dollars  as  required  by  the 
notice.  The  executors  filed  a  return  of  the  latter  sale  to  ap- 
pellant, in  which  the  facts  as  to  the  prior  sale  were  set  forth, 
and  it  was  stated  therein  that,  by  reason  of  the  larger  bid  by 
appellant,  the  executors  had  concluded  to  withdraw  the  accept- 
ance of  the  former  sale  and  asked  that  the  sale  t6  appellant  be 
confirmed. 

The  return  of  sale  came  on  for  hearing  on  November  17, 
1902,  at  which  time  objections  to  the  confirmation  were  filed 
by  Buhman  Bros.,  in  which  they  set  forth  the  facts  as  to  the 
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prior  sale  to  them,  the  neglect  of  the  executors  to  report  such 
sale,  and  the  claim  that  they  were  the  parties  entitled  to  pur- 
chase the  property.  After  having  been  regularly  continued, 
the  hearing  on  the  return  came  up  on  the  24th  of  November, 
1902,  when  the  attorneys  for  the  executors  moved  to  dismiss 
the  return  of  sale  to  appellant  upon  the  ground  that  it  had 
been  erroneously  made,  and  that  the  prior  sale  to  Buhman 
Bros,  was  valid. 

The  court  did  not  thai  dismiss  the  return  of  sale  to  appel- 
lant, but,  by  consent,  continued  the  matter  for  two  weeks,  in 
order  to  enable  the  executors  to  make  a  return  of  the  prior 
sale  to  Buhman  Bros. 

The  attorneys  for  appeUant  not  only  consented  to  the  con- 
tinuance, but  waived  objections  to  the  filing  of  a  return  of 
sale  to  Buhman  Bros.  The  executors,  on  the  twenty-sixth  day 
of  November,  1902,  filed  a  return  of  the  former  sale  tP  Buh- 
man Bros.,  but  which  return  does  not  appear  in  the  record. 
No  objection  appears  to  have  been  made  by  appellant  to  this 
latter  return  of  sale,  and  the  matter  coming  up  regularly  on 
the  thirtieth  day  of  December,  1902,  the  court  made  an  order 
confirming  the  sale  to  Buhman  Bros.,  and  also  made  an  order 
dismissing  the  return  and  account  of  sales  to  appellant  No 
exception  appears  to  have  been  taken  to  either  order,  and  no 
appeal  from  the  latter.  The  real  estate  was  appraised  at  six- 
teen thousand  dollars  and  the  personal  property  at  $267.67. 
The  evidence  without  contradiction  shows  that  the  sum  of 
twenty  thousand  dollars  is  a  fair  price  for  the  property  sold, 
and  that  a  sum  ten  per  cent  in  excess  of  the  said  amount  could 
not  probably  be  obtained  on  a  resale.  There  is  no  evidence 
in  the  record  to  show  that  appellant  is  responsible,  or  that  it 
would  have  paid  for  the  property  if  the  sale  to  Buhman  Bros. 
had  not  been  confirmed.  Upon  this  record  we  will  consider 
the  appellant's  points  in  the  order  presented  in  its  brief. 

The  first  contention  is,  that  the  memorandum  of  agreement 
herein  set  forth  was  not  suflScient  '*to  take  the  sale  out  of  the 
statute  of  frauds.'*  No  reason  is  given  as  to  why  the  memo- 
randum is  not  sufficient,  and  no  authority  is  cited  which  shows 
that  it  is  not.  The  sale  being  made  under  a  power  in  a  will, 
the  purchaser  deals  with  the  executor  in  such  a  case  as  he 
would  with  any  other  vendor,  except  that  the  court  must 
confirm  the  sale.     (In  re  Pearsons,  98  Cal.  612.)    The  memo- 
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randum  contains  the  names  of  the  parties,  a  sufGk^ient  descrip- 
tion of  the  property  for  identification,  and  the  price  and 
terms  of  purchase,  and  states  that  the  sale  is  made  subject 
to  confirmation  by  the  superior  court.  This  is  sufficient. 
(Civ.  Code,  sec.  1741;  Moss  v.  Atkinson^  44  Cal.  16;  Browne 
on  the  Statute  of  Frauds,  sees.  371  et  seq.) 

The  second  contention  in  the  appellant's  brief  is,  that  the 
sale  of  the  real  and  personal  property  en  masse  was  voidable, 
for  the  reasons  that  six  hundred  dollars  more  was  offered  for 
the  property  by  appellant,  and  that  twenty  thousand  dollars 
would  not  be  sufficient  to  pay  all  legacies  in  full.  As  to  the 
latter  proposition,  if  it  could  be  considered  at  all,  we  cannot 
see  how  appellant  is  in  a  position  to  raise  such  question.  It 
is  not  a  legatee,  and  no  one  of  the  parties  named  as  a  legatee 
has  appealed  from  the  order.  It  is  true  that  appellant  bid 
six  hundred  dollars  more  for  the  property,  but  its  bid  was 
made  only  after  the  sale  to  Buhman  Bros. 

After  the  executors  had  verbally  agreed  with  Buhman  Bros., 
and  before  the  memorandum  in  writing  was  made,  the  agent 
of  appellant  inquired  of  one  of  the  executors  as  to  the  bid  of 
Buhman  Bros.,  and,  when  told  that  it  was  twenty  thousand 
dollars,  said  **that  his  firm  would  give  more  than  that,  but 
he  did  not  tell  me  how  much  more  he  would  give.  He  did  not 
put  it  in  writing.  I  asked  him  if  they  would  give  ten  per  cent 
more  than  the  offer  of  Buhman  Bros.,  and  he  said  no."  One 
of  the  executors  testified  that  appellant  '*had  been  dickering 
around  for  a  long  time  to  purchase  the  property,  but  they 
never  would  make  any  kind  of  a  decent  or  reasonable  offer 
for  the  property;  at  one  time  in  a  half-hearted  way  they 
offered  $17,000,  but  we  never  heard  anything  further  about 
it.''  There  is  not  a  word  of  evidence  that  appellant  ever 
offered  any  sum  for  the  property  prior  to  the  deposit  made  by 
Buhman  Bros.  When  the  memorandum  was  made  to  Buhman 
Bros.,  the  executors  had  exercised  the  powers  conferred  upon 
them  by  the  will,  and  the  sale  in  absence  of  fraud  or  irregu- 
larity was  binding  upon  the  estate,  subject,  of  course,  to  con- 
firmation by  the  court.  There  is  no  evidence  of  fraud,  but,  on 
the  contrary,  the  executors  tried  to  repudiate  the  sale  to  Buh- 
man Bros.,  but  the  court  properly  held  it  valid.  As  to  the 
offer  to  pay  twenty  thousand  five  hundred  dollars,  after  the 
oral  sale  to  Buhman  Bros.,  it  was  not  in  writing,  and  when 
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it  was  made  the  five  hundred  dollars  had  been  deposited  by 
^uhman  Bros.  If  the  oral  sale  was  not  then  binding,  it  was 
certainly  good  as  against  an  oral  oflfer  to  pay  more.  At  the 
time  the  written  memorandum  was  made,  no  binding  offer  had 
been  made  by  appellants.  The  court  must  confirm  the  sale 
unless  the  price  bid  is  disproportionate  to  the  value  of  the 
property  and  it  is  made  to  appear  that  an  increased  bid  of 
ten  per  cent  may  be  obtained.  (Code  Civ.  Proc.,  sec.  1552; 
Estate  of  Leonis,  138  Cal.  197.)  AppeUant  could  have  filed 
objections  to  the  return  of  sale,  but  does  not  appear  to  have 
done  so.  It  could  have  raised  the  bid  ten  per  cent,  but  de- 
clined to  do  that.  As  this  appeal  is  from  the  order  confirm- 
ing the  sale  to  Buhman  Bros.,*  it  must  be  presumed  to  be 
correct.  Error  must  affirmatively  appear.  It  may  be,  so  far  as 
this  record  shows,  that  appellant  consented  to  the  confirma- 
tion of  the  sale  to  Buhman  Bros.  As  the  record  contains  no 
return  of  the  sale  upon  which  the  order  was  made,  we  could 
not  well  reverse  the  order  upon  such  return.  It  may  be  that 
the  return  showed  to  the  court  that  appellant  had  withdrawn 
its  bid.  This  record  shows  *'that  the  proofs  having  been  re- 
ceived and  the  argument  of  counsel  heard,  the  court  on  the 
thirtieth  day  of  December,  1902,  made  and  entered  its  decree 
confirming  the  said  sale  to  J.  J.  Buhman  et  als."  The  decree 
is  not  in  the  record.  The  return  of  sale  was  a  paper  used  on 
the  hearing  in  the  court  below,  and  it  was  the  duty  of  appellant 
to  furnish  it.  (Code  Civ.  Proc.,  sec.  951.) 
It  is  advised  that  the  order  be  affirmed. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 
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[S.  P.  No.  3688.    In  Bank.— February  9,  1904.] 

In  the  Matter  of  the  Estate  of  JOSfi  VICENTE  DE  LA- 
VEAOA,  Deceased.  MARIA  JOSEFA  CEBRIAN  et 
al.,  Appellants,  v.  A.  J.  M.  DE  LAVEAGA  et  al.,  Re- 
spondents. 

Estates  of  Dsceassd  Persons — ^Distributiok — ^Bkpbxssntation  of  Dx- 

CEASED  BbOTHXB  BT  ILLEOITIHATB  CHILD — ^AOKNOWLEDGHSNT  OF  PA- 
TERNITY— ^ADOPTiON.^An  illegitimate  child  of  a  deceased  brother  of 
the  decedent  does  not  acquire  the  right  to  represent  his  father  bj 
inheriting  any  part  of  the  estate  of  the  decedent  by  merely  becom- 
ing the  heir  of  his  father,  by  an  acknowledgment  of  paternity  in  the 
presence  of  a  competent  witness,  under  section  1387  of  the  Civil 
Code;  and  if  not  legitimated  by  adoption,  under  section  230  of  that 
code,  a  decree  of  distribution  to  him  of  part  of  the  estate  in  the 
right  of  his  deceased  father  must  be  reversed.  / 

Id. — ^liEOiniiATiON  by  Adoption. — ^In  order  to  complete  legitimation  of 
an  illegitimate  child  by  adoption  under  section  230  of  the  Civil 
Code,  all  of  its  provisions  must  be  complied  with.  Where  the  father 
never  received  the  child  into  his  family,  or  into  the  home  in  which 
he  lived,  or  into  or  among  his  kindred,  and  did  not  treat  him  as  if 
he  were  a  legitimate  child,  but,  on  the  contrary,  treated  him  and 
referred  to  him  as  an  illegitimate  child,  there  is  no  legitimation  by 
adoption  under  that  section. 

Id. — Bbception  into  Family  of  Unmarried  Man. — The  fact  that  the 
father  of  the  illegitimate  chUd  is  an  unmarried  man,  and  has  no 
family,  except  the  illegitimate  child,  does  not  authorize  the  provision 
of  the  code  in  that  respect  to  be  dispensed  with;  but  he  must  re- 
ceive him,  and  cannot  send  him  elsewhere;  and  if  he  have  a  home  or 
place  of  residence  into  which  he  can  receive  him,  he  must  receive 
him  there  as  an  indispensable  condition  of  adoption,  under  section 
230  of  the  Civil  €ode. 

Id. — PuBUO  Acknowledgment  of  Child. — ^A  document  signed  in  the 
presence  of  witnesses,  declaring  that  a  person,  named  and  described 
as  then  living,  as  a  foster  son,  with  a  physician  named,  and  with  the 
latter's  family,  who  was  the  illegitimate  child  of  a  mother  named, 
was  his  own  son,  and  was  made  his  sole  and  lawful  heir,  though  a 
good  acknowledgment  to  make  him  the  heir  of  the  person  acknowl- 
edging him,  under  section  1387  of  the  Civil  Code,  falls  short  of  an 
adoption  under  section  230  of  that  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Timothy  J.  Lycms,  Garret  W.  McEnerney,  and  E.  S.  Pilla- 
bury,  for  Appellants, 

J.  J.  Dwyer,  Garber,  Creswell  &  Garber,  and  Thomas  P. 
Barry,  for  Respondents, 

VAN  DYKE,  J. — This  appeal  is  from  a  decree  of  final  dis- 
tribution of  **the  residue  of  the  estate"  of  Jose  Vicente  de 
Laveaga,  deceased.  The  appeal  is  taken  by  Maria  Josefa 
Cebrian,  Maria  C.  de  Laveaga,  and  Miguel  A.  de  Laveaga,  who 
were,  respectively,  the  two  sisters  and  the  brother  of  said  de- 
cedent. The  said  decree  distributed  said  ** residue"  of  said 
estate  among  said  three  appellants  and  the  respondent  An- 
selmo  J.  M.  de  Laveaga.  The  appeal  is  not  taken  from  the 
whole  of  said  decree,  but  only  in  so  far  as  it  adjudges  that  the 
respondent  Anselmo  J.  M.  de  Laveaga  is  entitled  to  one-fourth 
part  of  said  ** residue"  thereby  distributed,  or  to  any  other 
part  thereof,  or  to  any  interest  at  aU. 

Although  the  record  in  this  case  is  very  voluminous,  and 
the  printed  argument  of  counsel  on  the  respective  sides  quite 
elaborate  and  also  voluminous,  the  questions  involved  are  re- 
duced to  two  propositions.  These,  as  stated  by  the  appellant, 
are :  First,  whether  under  section  1387  of  the  Civil  Code,  to  be 
found  in  the  title  on  ''succession"  to  estates,  it  is  possible  for 
an  illegitimate  child  to  inlierit  from  a  collateral  kin,  except  in 
the  event  of  the  marriage  of  his  parents  and  his  adoption  into 
the  family  created  by  that  marriage.  The  section  in  question 
reads  as  follows:  ''Every  illegitimate  child  is  an  heir  of  the 
I>er8on  who,  in  writing,  signed  in  the  presence  of  a  competent 
witness,  acknowledges  himself  to  be  the  father  of  such  child ; 
and  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his  or 
her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  same 
manner  as  if  he  had  been  born  in  lawful  wedlock ;  but  he  does 
not  represent  his  father  or  mother  by  inheriting  any  part  of 
the  estate  of  his  or  her  kindred,  either  lineal  or  collateral, 
unless,  before  his  death,  his  parents  shall  have  intermarried, 
and  his  father,  after  such  marriage,  acknowledges  him  as  his 
child,  or  adopts  him  into  his  family ;  in  which  case  such  child 
and  all  the  legitimate  children  are  considered  brothers  and 
sisters,  and  on  the  death  of  either  of  them,  intestate,  and  with- 
out issue,  the  others  inherit  his  estate,  and  are  heirs,  as  here- 
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inbefore  provided,  in  like  manner  as  if  all  the  children  had 
been  legitimate ;  saving  to  the  father  and  mother  respectively 
their  rights  in  the  estates  of  all  the  children  in  like  manner  as 
if  all  had  been  legitimate.  The  issue  of  all  marriages  null  in 
law,  or  dissolved  by  divorce,  are  legitimate."  The  second  point 
upon  which  the  appellant  relies  is,  that  the  respondent  was 
never  legitimated  or  adopted  under  section  230  of  the  Civil 
Code,  which  section  reads  as  follows:  **The  father  of  an  ille- 
gitimate child,  by  publicly  acknowledging  it  as  his  own,  re- 
ceiving it  as  such,  with  the  consent  of  his  wife,  if  he  is  married, 
into  his  family,  and  otherwise  treating  it  as  if  it  were  a  legiti-  * 
mate  child,  thereby  adopts  it  as  such ;  and  such  child  is  there- 
upon deemed  for  all  purposes  legitimate  from  the  time  of  its 
birth.  The  foregoing  provisions  of  this  chapter  do  not  apply 
to  such  an  adoption.'*  On  the  other  hand,  it  is  contended 
that  the  respondent  was  adopted  under  the  provisions  of  sec- 
tion 230  of  the  Civil  Code,  and  as  such  entitled  to  inherit 
through  his  deceased  father,  the  brother  of  the  decedent  whose 
estate  was  distributed,  and  in  which  this  appeal  is  taken.  The 
case  was  tried  before  the  court  without  a  jury,  and  the  court 
found,  among  other  matters,  that  the  respondent  was  the  ille- 
gitimate child  of  Jos^  Maria  de  Laveaga  by  one  Basilia  San- 
chez, who  was  a  servant  in  the  household  of  the  father  of  said 
Jos4  Maria,  and  was  living  therein  in  the  city  and  county  of 
San  Francisco  at  the  time  respondent  was  begotten.  But  be- 
fore his  birth  his  mother,  said  Basilia  Sanchez,  removed  to  the 
city  of  Mazatlan,  in  Mexico,  where  he  was  born.  *'That  said 
Jos6  Maria  de  Laveaga  and  said  Basilia  Sanchez  were  never 
married;  that  the  said  Basilia  Sanchez  was  never  married; 
that  the  said  Job6  Maria  de  Laveaga  was  never  married,  and 
had  no  family  except  his  said  child,  Anselmo  Jos6  Maria  de 
Laveaga;  that  the  said  Anselmo  Jos6  Maria  de  Laveaga  was 
bom  illegitimate  and  was  bom  the  illegitimate  child  of  said 
Jos6  Maria  de  Laveaga";  that  after  the  death  of  his  mother, 
Basilia  Sanchez,  said  respondent,  then  a  child,  was  brought  to 
San  Francisco,  in  September,  1873,  and  was  received  here  and 
taken  in  charge  by  his  father,  said  Jos6  Maria,  who  placed 
him  under  the  care  of  Dr.  Wilhelm  Dohrmann,  and  paid  for 
his  support  and  education  in  the  family  of  said  Dr.  Dohrmann, 
'*and  thence  continuously  until  his  own  death,  said  Jos6  Maria 
de  Laveaga  took  said  Anselmo  Jos4  de  Laveaga  into  his  cus- 
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tody  and  control  and  under  lus  protection  in  said  state  of  Cali- 
fornia, and  till  his  own  death  did  continue  to  have  and 
exercise  the  same  in  said  state  of  California  over  said  An- 
sekno  JosS  Maria  de  Laveaga  as  the  father  of  said  Anselmo 
Jose  Maria  de  Laveaga  and  in  a  fatherly  manner,  and  did  re- 
ceive the  said  child,  Anselmo  Jos6  Maria  de  Laveaga,  into  his 
said  family  as  his  own  child,  and  from  on  or  about  the  20tli 
day  of  September,  1873,  thereafter  until  his  death  as  afore- 
said, said  Jos^  Maria  de  Laveaga  caused  said  Anselmo  Jos^ 
Maria  de  Laveaga  to  be  cared  for,  nurtured,  maintained, 
reared,  and  educated  in  said  city  and  county  of  San  Fran- 
cisco by  said  Dr.  Wilhelm  Dohrmann,  .  .  .  and  said  Dr.  Dohr- 
mann with  his  wife  acted  by  the  direction,  consent,  request, 
and  procurement  of  said  Jos^  Maria  de  Laveaga  as  the  foster 
parents";  that  said  Jos^  Maria  de  Laveaga  having  no  family 
except  as  aforesaid,  did  to  his  acquaintances,  friends,  asso- 
ciates, kindred,  and  other  persons  publicly  acknowledge  and 
declare  the  said  Anselmo  Jos^  Maria  de  Laveaga  to  be  his  own 
child  and  son;  ''that  from  and  after  the  said  arrival  of  said 
boy  Anselmo  in  said  city  and  county  and  until  his  own  death, 
said  Jos6  Maria  de  Laveaga  had  in  said  city  and  county  of  San 
Francisco  certain  kindred,  to  wit,  parents,  brothers,  sisters, 
and  other  collateral  kindred,  and  they  resided  therein  from 
the  date  of  said  boy's  arrival  in  said  city  and  county  continu- 
ously thereafter  until  said  Jos^  Maria's  death,  with  the  excep- 
tion that  his  father  died  on  March  14,  1874,  and  into  and 
among  said  kindred  said  JosS  Maria  de  Laveaga  did  receive  the 
said  child,  Anselmo  Jose  Maria  de  Laveaga,  as  his  own  child, 
and  did  not  deny  to  said  kindred,  or  to  any  of  them,  that  the 
said  child  was  his  child,  or  his  own  child,  or  that  he  was  the 
father  of  the  said  child.  .  .  .  And  did  otherwise  treat  said 
Anselmo  Jos£  Maria  de  Laveaga  as  if  he  were  a  legitimate 
child  of  said  Jos6  Maria  de  Laveaga,  and  did  thereby  adopt 
said  Anselmo  Jos£  Maria  de  Laveaga  as  and  for  his  legitimate 
child,  and  did  legitimate  said  Anselmo  JosS  Maria  de  Laveaga, 
and  thereby  said  Anselmo  Jose  Maria  de  Laveaga  became  for 
all  purposes  the  legitimate  child  of  said  Jos6  Maria  de  Laveaga 
from  the  time  of  the  birth  of  the  said  Anselmo  Jose  Maria  de 
Laveaga." 

It  is  also  found  that  said  Jos^  Maria  de  Laveaga  left  a  so- 
called  will,  in  the  words  and  figures  following,  to  wit : — 

CXUI.  Cal.— 11 
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'*In  the  name  of  God,  amen.  I,  Jose  M.  de  Laveaga,  of  Los 
Aguilas  Ranch,  San  Benito  County,  state  of  California,  of  the 
age  of  33  years  1  mth  &  27  days^  and  being  of  sound  and  dis- 
posing mind,  and  not  under  any  restraint,  or  the  influence  or 
representation  of  any  person  whatever,  do  make,  publish  and 
declare  this  my  last  will  and  testament,  in  manner  following, 
that  is  to  say : 

'*  First.  I  direct  that  my  body  be  decently  buried  without 
undue  ceremony  or  ostentation ;  but  with  proper  regard  to  my 
station  and  condition  in  life,  and  the  circumstances  of  my 
estate. 

**  Secondly.  I  direct  that  my  executors  hereinafter  named, 
as  soon  as  they  have  sufficient  funds  in  their  hands,  pay  my 
funeral  expenses,  and  lawful  debts. 

**  Thirdly.  Whereas  all  my  kindred  and  relations  are  in  good 
and  easy  circumstances,  I  herewith  distinctly  declare  that  I 
not  give,  bequeath,  nor  devise  anything  to  any  of  my  kindred 
or  relatives  however  near;  with  the  exception  of  my  brother 
Jos6  Vicente,  and  this  only  in  below  specified  case;  but  give, 
bequeath,  and  devise  all  of  my  property  to  my  son  Anselmo 
Jos6  Maria,  bom  in  Mazatlan,  Mexico,  to  Basilia  Sanchez,  de- 
ceased, on  the  21gt  day  of  April,  1868,  and  to-day  residing 
with  Doctor  Wm.  Dohrmann  at  No.  535  Bryant  St.  comer  of 
Zoe,  to  the  exclusion  of  all  and  everybody  else,  as  this  is  the 
only  child,  I  swear  before  God  and  men  to  have. 

**  Fourthly.  I  wish  to  have  it  understood,  that  said  Anselmo 
Jos6  Maria,  will  not  enter  into  possession  of  anything  now 
belonging  to  me,  before  he  reaches  his  full  age,  and  has  learned 
some  profession,  for  which  purpose  the  executors  hereinafter 
named  will  give  him  a  thorough  education. 

**  Fifth.  In  case  of  death  of  said  Anselmo  Jos6  Maria,  all 
of  my  estate  goes  to  my  brother  Jose  Vicente  de  Laveaga. 

"Lastly.  I  hereby  appoint  my  said  brother  Jos6  Vicente  de 
Laveaga  and  my  friend  Frederick  W.  Dohrmann  (of  the  firm 
of  B.  Nathan  &  Co.)  both  of  the  city  of  San  Francisco,  Cali- 
fornia, the  executors  of  this  my  last  will  and  testament; 
hereby  revoking  all  former  wills  by  me  made. 

**In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  8th  day  of  November  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-seven. 

*' J.  M.  de  Laveaga.     (Seal.) 
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**The  foregoing  instrument,  consisting  of  one  page  besides 
this,  was,  at  the  date  thereof,  by  the  said  Jose  M.  de  Laveaga 
signed  and  sealed  and  published  as,  and  declared  to  be  his 
last  will  and  testament,  in  presence  of  us,  who,  at  his  request, 
and  in  his  presence,  and  in  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  thereto. 

''A.  M.  Abrego,  Residing  at  Los  Aguilas. 

* '  Green  Devaul,  Residing  at  Los  Aguilas. ' ' 

It  is  further  found  thut  another  instrument  in  writing  in 
the  German  language  was  executed  by  said  Jos6  Maria  de 
Laveaga  in  his  lifetime,  of  which  the  following  was  a  trans- 
latedcopy:-  ,,^^^^ 

"San  Francisco,  California.    May  24th  Anno  1878. 

**By  these  presents  and  by  my  name,  hereunto  subscribed 
with  my  own  hand,  I,  Joseph  Maria  de  Laveaga,  before  and 
in  the  presence  of  the  witnesses  whose  names  have  been  like- 
vrise  hereunto  subscribed  with  their  own  hands,  and  being  in 
the  full  possession  of  my  intellect  and  in  good  health,  (hav- 
ing come  here  temporarily  from  my  rancho,  Los  Aguilas,  San 
Benito  County,)  do  truthfully  and  solemnly  declare: 

"That  tiie  boy,  bom  at  Mazatlan  in  Mexico  on  April  21st 
'  Anno  1868,  therefore  at  present  10  years  old,  named  Joseph 
Anselm  Sanchez,  who,  since  September  20th  of  the  year  1873, 
has  been,  and  is  now,  living  as  a  foster  son  with  Wilhelm 
Dohrmann,  M.  D.,  engaged  here  in  medical  practice,  and  with 
the  latter 's  family,  is  my  own  son,  and  is  hereby  acknowledged 
as  such  by  me,  his  own  true  father,  before  these  witnesses 
orally  and  in  writing,  just  as  I  have  already  after  the  death 
years  ago  of  his  own  mother,  Basilia  Sanchez,  by  means  of  a 
testamentary  disposition  (that  is,  to  say,  years  ago)  made 
him  my  sole  and  only  lawful  heir  of  the  estate  to  be  left 
by  me,  and  I  hereby  repeatedly  acknowledge  and  confirm 
him  with  all  his  legal  claims  of  inheritance  and  other  rights 
and  consequences  connected  with  and  in  law  and  justice 
arising  out  of  this  my  acknowledgment,  which  an  own  son 
may  have. 

**Whereof  this  preliminary  instrument  is  witness  (viz.  of 
this  my  act  of  acknowledgment)  (and  at  the  same  time  of  the 
previous  testamentary  disposition  as  to  the  inheritance  of  ray 
estate)  amongst  the  living  and  in  case  of  death,  reserving  eom- 
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pliance  with  the  further  formality,  if  required  by  law,  of  a 
proper  notarial  instrument  and  other  like  things,  which  owing 
to  the  absence  of  the  notary  public,  Mr.  E.  V.  Sutter,  of  this 
city,  will  be  effected  and  regularly  done  in  addition  hereto 
after  his  return. 

**Thus  done  and  subscribed,  under  date  and  in  the  year,  as 
above,  on  May  24th,  1878.  j  ^  ^^^  Laveaga." 

''Aj3  witnesses  and  for  the  genuineness  of  the  above  signa- 

^^^®-  "F.  A.  SCHEODEB, 

**WnjHELM  DOHBMANN, 

**Dr.  M.'* 

And  it  is  further  found  that  the  said  will  of  Jos6  Maria  de 
Laveaga  was  admitted  to  probate  December,  1895.  That  by 
reason  of  the  premises  the  court  concludes  that  the  said  An- 
selmo  Jos£  Maria  de  Laveaga  is  one  of  the  four  heirs  at  law 
next  akin  of  the  testator,  Jose  Vicente  de  Laveaga,  and  is 
entitled  to  one  fourth  part  of  the  residue  of  his  estate. 

The  findings  of  the  court  to  the  effect  that  the  respondent 
was  adopted  by  Jos6  Maria  de  Laveaga  are  challenged  by  the 
appellant,  as  being  unsupported  by  the  evidence. 

Prom  the  evidence  the  following  appear  to  be  the  facts  of 
the  case.  In  1867  the  family  of  the  elder  de  Laveaga  moved* 
from  Mazatlan  to  San  Francisco.  He  was  a  banker,  and  pos- 
sessed of  considerable  means.  He  had  three  sons  and  three 
daughters.  One  son,  Jos^  Maria  de  Laveaga,  and  three 
daughters  came  with  the  family.  Miguel  A.  de  Laveaga,  one 
of  the  sons,  and  an  appellant  herein,  was  at  the  time  at  school 
in  Germany,  and  the  other  son,  Jos6  Vicente,  whose  estate  is 
now  under  consideration,  came  up  subsequently.  With  the 
family  two  sisters  of  the  mother  and  several  servants  also  came. 
Among  the  servants  was  Basilia  Sanchez,  claimed  to  be  the 
mother  of  the  respondent  by  Jose  Maria  de  Laveaga,  who  was 
at  thaf  time  twenty-two  or  twenty-three  years  of  age,  and  the 
said  Basilia  Sanchez  about  twenty-five  years  of  age.  After 
remaining  in  San  Francisco  about  three  months,  this  Basilia 
Sanchez,  in  the  fall  of  1867,  the  same  year  in  which  they  ar- 
rived here,  returned  to  Mazatlan,  where  she  gave  birth  to  the 
respondent,  as  already  stated,  April  21,  1868.  She  died  in 
Mazatlan  in  May,  1872.  The  respondent  was  brought  from 
Mazatlan  to  San  Francisco  September  20,  1873,  when  he  waa 
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about  five  years  of  age,  and  was  taken  by  Jose  Maria  de  La- 
yeaga to  the  house  of  Dr.  William  Ddirmann,  a  German  phy- 
sician, who  lived  at  535  Bryant  Street,  in  San  Francisco.  At 
this  time,  and  for  some  time  prior  thereto,  said  Jos^  Maria  was 
a  clerk  with  T.  Lemmen-Meyer  &  Co.,  a  house  in  this  city  then 
doing  a  large  South  American  business.  He  continued  to  be 
a  clerk  in  that  house  until  his  father's  death  in  1874.  The 
respondent,  from  the  time  he  arrived  here,  remained  a  mem- 
ber of  Dr.  Dohrmann's  household,  for  fourteen  or  fifteen  years, 
with  the  exception  of  some  short  absences.  In  1874,  the  year 
following  the  arrival  of  respondent  to  San  Francisco,  the  elder 
de  Laveaga  died,  leaving  an  estate  of  the  value  of  from  one 
million  five  hundred  thousand  dollars  to  two  million  dollars. 
Jos4  Maria  de  Laveaga  inherited  seventy-five  thousand  dollars 
from  his  father.    This  inheritance  he  received  in  1874  and 

1875,  and  in  June,  1875,  he  purchased  twenty-three  thousand 
acres  of  land  at  HoUister,  San  Benito  County,  called  Los 
Aguilas  Ranch,  and  took  up  his  residence  there  in  1875  or 

1876.  He  remained  on  said  ranch  until  1879,  in  the  mean 
time  making  occasional  trips  to  San  Francisco,  and  then  re- 
turning again  to  his  ranch.  In  the  latter  year,  being  finan- 
cially embarrassed,  he  conveyed  the  said  ranch  to  his  mother, 
who  paid  the  mortgage  that  had  been  given  thereon.  Jos6 
Maria  then  departed  on  a  visit  to  Colorado,  where  he  died 
April  21,  1880,  at  which  time  respondent  herein  was  twelve 
years  of  age.  In  July,  1874,  the  year  following  the  arrival 
of  the  respondent  from  Mazatlan,  he  was  entered  as  a  pupil 
in  the  German- American  School  in  San  Francisco  as  Joseph 
Sanchez,  and  continued  a  pupil  therein  until  and  including 
July,  1875.  In  September,  1875,  his  name  was  changed  to 
Joseph  Dohrmann,  and  he  continued  a  pupil  in  the  German- 
American  School  under  that  name  until  1877,  at  which  time 
he  was  entered  as  a  pupil  in  the  South  Cosmopolitan  Grammar 
School  of  San  Francisco  under  the  name  of  William  Dohr- 
mann, and  continued  under  that  name  to  be  a  pupil  of  that 
school  for  a  year.  On  October  21,  1878,  he  entered  the  Lin- 
coln Grammar  School  under  the  name  of  William  Dohrmann, 
and  continued  a  pupil  therein  until  and  including  May  28, 
1881.  He  was  thus  a  pupil  in  a  private  school  and  in  two  pub- 
lic schools  in  the  city  and  county  of  San  Francisco  from  the 
time  he  was  six  years  of  age  until  after  the  death  of  his  father 
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under  the  name  of  Dohrmann.  His  Christian  name,  as  first 
given,  was  Joseph,  but  it  seems  it  was  subsequently  changed 
to  William,  perhaps  from  the  fact  that  the  name  of  Dr.  Dohr- 
mann was  William.  In  October,  1881,  he  was  registered  in  a 
school  under  the  name  of  William  Dohrmann,  and  as  a  Ger- 
man, and  a  Protestant.  On  June  30,  1882,  he  sailed  as  a 
cabin-boy  in  the  ship  Willie  Reid  for  an  eleven-month  voyage 
to  Wales  and  Ireland,  and  returned  home  to  San  Francisco, 
May  31,  1883.  He  was  registered  in  that  ship,  as  the  custom- 
house records  showed,  as  '^ William  J.  Dohrmann,"  and  in 
1887  he  is  found  in  the  directory  of  San  Francisco  as  **  Joseph 
Dohrmann,"  a  machinist,  living  at  535  Bryant  Street,  which, 
as  appears,  was  the  number  of  Dr.  Dohrmann 's  residence. 
Mrs.  Paulsen,  a  daughter  of  Dr.  Dohrmann,  deceased,  called 
as  a  witness  on  the  part  of  the  respondent,  testified  that  the 
respondent  was  everywhere  known  as  and  called  Dohrmann; 
that  she  objected  to  his  being  called  Dohrmann,  not  only  to 
her  own  father,  but  to  Jos6  Maria,  his  real  father,  and  that 
Jose  Maria  said  circumstances  prevented  the  boy  from  taking 
his  own  name,  which  he  would  take  in  due  season,  And  she 
testified  also  that  her  father.  Dr.  Dohrmann,  grew  qxdte  angry 
and  was  displeased  at  the  idea  that  he  should  be  called  de 
Laveaga  or  Laveaga,  and  not  continue  to  be  called  Dohrmann. 
In  the  will  of  Jos6  Vicente  de  Laveaga,  whose  estate  is  here 
involved,  respondent  is  referred  to  as  **  Jos6  Maria  Dohrmann, 
a  Mexican  boy,  adopted  de  facto  by  and  at  Wm.  Dohrmann 's 
house."  In  1895  respondent  filed  a  petition  for  partial  dis- 
tribution to  him  of  a  legacy  of  twenty  thousand  dollars  in  the 
present  estate,  and  appellants  herein  resisted  the  petition  of 
partial  distribution  on  the  ground  that  by  the  will  the  Los 
Aguilas  Ranch,  which  at  that  time  belonged  to  the  testator,  was 
bound  for  the  payment  of  all  legacies,  and  that  the  proceeds^ 
of  the  ranch  were  insufficient  to  pay  the  legacies  in  full.  The 
lower  court  granted  the  petition  for  payment  of  the  legacy  in 
full,  but  on  appeal  that  decree  was  reversed  by  this  court. 
(Estate  of  De  Laveaga,  119  Cal.  651.)  In  the  clause  of  the 
will  in  reference  to  the  legacy  it  is  provided  that,  **the  in- 
come and  dividends  of  200  shares  to  Jos^  Maria  Dohrmann,  a 
Mexican  boy,  adopted  de  facto  by  abd  at  Wm.  Dohrmann 's 
house,"  and  on  the  hearing  of  the  petition  for  partial  distri- 
bution the  respondent  testified  that  he  was  the  individual  men- 
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tioned  by  the  name  of  Dohrmann,  that  he  was  everywhere 
known  as  and  called  Dohrmann,  and  that  he  did  not  know  that 
he  was  a  de  Laveaga  until  the  year  before  the  death  of  Dr. 
Dohrmann,  which  occurred  in  1886.  It  appears,  therefore, 
from  respondent's  own  testimony  in  that  proceeding  for  par- 
tial distribution  in  this  same  estate  that  up  to  five  years  after 
the  death  of  Jose  Maria  de  Laveaga,  his  real  father,  he  did  not 
know  that  he  was  a  de  Laveaga.  He  there  says:  ''I  did  not 
know  any  better,"  and  upon  the  hearing  from  which  this  ap- 
peal was  taken  he  was  asked  about  the  writing  of  three  letters 
to  Dr.  Dohrmann  and  his  wife,  wherein  he  addressed  them  as 
''Dear  father  and  dear  mother,"  and  subscribed  himself  as 
**Your  loving  son,"  and  he  was  asked  why  he  permitted  him- 
self to  be  called  ''Dohrmann,"  and  said,  "I  did  not  know  any 
better,"  and  further  testified  that  a  year  before  Dr.  Dohr- 
mann's  death  the  doctor  told  him  that  his  name  was  not  Dohr- 
mann but  de  Laveaga,  and  that  that  was  the  first  informaticm 
he  had  upon  the  subject.  Dr.  Dohrmann  kept  what  is  known 
in  the  record  of  the  proceedings  as  "Joseph's  Book," — giving 
a  history  of  the  respondent, — ^which  book  opens  with  these 
words,  "Joseph  Anselm  Sanchez  (Dohrmann)  .  .  .  came  to 
us  his  foster  parents  in  San  Francisco  Sunday  afternoon,  the 
20th  of  September,  4  o'clock  p.  m.,  A.  D.  1873,  5  years  5  months 
old."  Dr.  Dohrmann  claimed  throughout  his  life  that  he  and 
his  wife  were  foster  parents  to  the  respondent,  and  the  latter, 
as  shown,  bore  their  name,  and  was  also  known  in  the  differ- 
ent schools  under  that  name.  Jose  Maria  de  Laveaga,  from 
the  time  he  purchased  the  Los  Aguilas  Ranch,  in  1875  or  1876, 
to  1879,  resided  on  said  ranch.  He  had  a  ranch  house  con- 
sisting of  three  rooms,  and  had  hands  employed  on  the  ranch, 
one  of  whom  had  a  family,  and  made  that  his  home  for  three 
or  four  years,  yet  he  never  received  the  respondent  under  his 
roof.  And  further,  he  was  never  received  in  the  family  of  the 
father  of  Jose  Maria,  nor  is  there  any  evidence  that  he  ever 
entered  their  house  or  was  received  or  recognized  by  any  of  the 
members  of  his  father's  family.  In  fact,  it  appears  from  the 
evidence  that  when  his  intrigue  with  the  servant  girl  was 
discovered  Jos6  Maria  left  his  father's  house  in  anger  and  for 
good,  and  that  he  never  returned  and  slept  in  his  father's 
house  afterwards.  But  it  seems,  however,  that  the  relations  of 
affection  between  Jos6  Maria  and  his  parents  did  not  cease,  as 
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the  numerous  letters  produced  at  the  trial  written  by  him 
would  show,  and  they  "also  show  that  in  none  of  them  was  any 
reference  ever  made  to  the  respondent  in  this  case.  In  fact, 
it  seems  to  have  been  his  studied  purpose  not  to  refer  to  or 
introduce  the  subject  of  his  illegitimate  child  in  his  intercourse 
or  correspondence  with  his  parents. 

The  will  of  Jose  Maria,  set  out  in  the  findings  above,  re- 
mained in  the  possession  of  Jos6  Vicente,  his  brother,  until 
after  the  latter 's  death,  when  it  was  found  among  his  effects 
and  probated,  as  already  stated.  This,  therefore,  could  not 
have  been  any  public  acknowledgment.  In  fact,  respondent's 
counsel  complain  that  the  will  was  suppressed  and  kept  from 
the  public  by  Jos6  Vicente  while  he  lived. 

The  other  document  signed  by  Jos6  Maria  de  Laveaga,  and 
witnessed  by  F.  A.  Schroder  and  Dr.  Dohrmann,  and  said  to 
have  been  drawn  up  by  Dr.  Dohrmann,  simply  declares  that 
the  respondent  here  is  his  own  son,  born  at  Mazatlan  in  Mexico, 
and  that  his  mother  was  Basilia  Sanchez,  and  that  he  ''is  now 
living  as  a  foster  son  with  Wm.  Dohrmann,  M.  D.  .  .  .  and 
with  the  latter 's  family."  This  is  a  good  acknowledgment  of 
an  illegitimate  child  so  as  to  make  him  the  heir  of  the  person 
acknowledging  him  under  section  1387  of  the  Civil  Code,  but 
falls  far  short  of  an  adoption  under  section  230  of  the  Civil 
Code.  But  section  1387  of  the  Civil  Code,  however,  does  not 
aid  respondent  in  this  case,  for,  by  its  express  terms,  he  does 
not  represent  his  father  by  inheriting  any  part  of  the  estate 
of  his  kindred.  The  court  finds  that  JosS  Maria  de  Laveaga 
had  no  family  except  his  said  child,  but,  as  shown  by  the  evi- 
dence, his  said  child  never  lived  with  him  anywhere,  either  on 
his  ranch  or  while  he  was  a  clerk  in  the  city  of  San  Fran- 
cisco or  elsewhere.  It  is  true  that  he  paid  for  his  support  and 
education  in  the  family  of  Dr.  Dohrmann  up  to  the  time  of  his 
own  death,  and  that  his  brother  Jose  Vicente  thereafter,  up 
to  his  death,  did  contribute  something  towards  the  support  and 
education  of  the  respondent.  But  Jose  Maria  never  received 
him  into  his  family,  or  into  or  among  his  kindred,  and  did  not 
treat  the  respondent  as  if  he  were  a  legitimate  child,  but,  on 
the  contrary,  treated  him  and  referred  to  him  as  an  illegiti- 
mate child.  The  findings  of  the  court  in  the  premises  are  not 
supported  by  the  evidence,  and  the  conclusion  that  **  thereby 
said  Anselmo  Jos4  Maria  de  Laveaga  became  for  all  purposes 
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the  legitimate  child  of  said  Jos^  Maria  de  Laveaga  from  the 
time  of  the  birth  of  said  Anselmo  Jos^  MItria  de  Laveaga"  is 
-contrary  to  law.  The  court  below  seems  to  have  acted  upon 
the  theory  that  where  the  father  of  an  illegitimate  child  has  no 
family  the  provision  of  the  code  in  question  in  that  respect 
may  be  dispensed  with.  This  cannot  be  done.  The  legislature 
adopting  section  230  evidently  went  as  far  as  public  policy 
would  justify  in  this  respect,  and  the  language  is  too  plain  to 
be  misunderstood.  The  father  of  an  illegitimate  child  in  order 
to  adopt  him  as  legitimate  must  not  only  publicly  acknowledge 
him  as  his  own,  but  must  receive  him  into  his  family,  and  if 
he  have  a  wife,  with  her  consent.  It  does  not  say  that  he 
must  receive  him  into  his  family  if  he  has  a  family,  and  if 
not,  in  that  case  can  receive  him  or  send  him  elsewhere ;  but 
having  a  family,  or  at  least  a  home,  in  which  he  can  re- 
ceive him  is  one  of  the  cardinal  conditions  prescribed  for 
such  adoption. 

There  is  no  former  decision  of  this  court  which  can  be  taken 
as  authority  against  the  views  above  expressed,  although  some 
expressions  of  individual  justices  adverse  to  those  views  may 
be  found.  In  re  Jessup,  81  Cal.  408,  is  the  only  case  where 
an  opinion  concurred  in  by  a  majority  of  the  court  has  inti- 
mated any  contrary  views;  but, in  that  case  what  was  inti- 
mated, although  not  clearly  expressed,  on  the  subject  was 
unnecessary  to  the  decision.  Moreover,  the  opinion  was  con- 
curred in  by  only  four  of  the  justices,  one  of  whom  afterwards 
expressed  dissatisfaction  with  it,  declaring  that  it  was,  so  far 
as  the  question  here  involved  is  concerned,  mere  dicta,  and 
said:  **I  concurred  in  the  opinion;  but  as  I  was  thoroughly 
convinced  that  the  facts  in  the  case  did  not  bring  it  within  the 
code,  under  any  possible  construction  of  it,  I  must  have  failed 
to  consider  as  thoroughly  as  I  should  have  done  the  views 
above  referred  to.  Upon  mature  deliberation  I  am  satisfied 
that  they  are  wrong."  (See  Blythe  v.  Ay  res,  96  Cal.  593.) 
Under  these  circumstances  In  re  Jessup  cannot  be  taken  as  an 
authority  on  the  subject  in  any  way  controlling.  In  Blythe 
V.  Ayres,  96  Cal.  557,  in  an  opinion  by  one  of  the  justices, 
there  were  views  expressed  contrary  to  those  above  stated; 
but  these  views  were  unnecessary  to  the  decision  of  the  case, 
and,  moreover,  were  concurred  in  by  only  two  of  the  other 
justices.    Justice  McParland,  whose  concurring  opinion  was 
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signed  by  Justice  De  Haven,  concurred  in  the  judgment  on  the 
ground  that  the  plaiHtiff  therein  was  heir  of  the  deceased  un- 
der section  1387  of  the  Civil  Code,  but  says:  "I  dissent  from 
the  proposition  that  plaintifiE  was  adopted  by  deceased  under 
section  230.  .  .  .  How  can  there  be  a  compliance  with  a  stat- 
ute in  the  absence  of  conditions  contemplated  by  the  statute, 
and  absolutely  necessary  to  give  it  effect  t  The  provision  of 
the  code  in  question  assumes  the  existence  of  a  family;  and 
it  assumes  that  there  may  be  a  family  in.  which  there  is  no 
wife,  because  it  provides  that  if  there  be  a  wife  she  must  con- 
sent to  receive  the  illegitimate  child  into  the  family.  .  .  . 
There  must,  however,  be  a  family  into  which  the  child  can  be 
received ;  and  when  that  condition  is  not  present,  the  provision 
of  the  code  under  discussion  can  have  no  operaticm."  In» 
Oamer  v.  Judd,  136  Cal.  394,  cited  by  respondent,  the  ques- 
tion here  involved  was  not  before  the  court,  and  was  not  con- 
sidered. 

/  With  lax  laws  on  the  subject  of  divorce,  and  the  lax  admin- 
istration of  such  laws,  it  only  requires  that  all  distinction 
between  legitimates  and  illegitimates  be  abolished  to  prac- 
tically abolish  also  the  marital  relation,  and  thus  destroy  the 
home,  with  all  its  hallowed  associations.  Society  itself  is  but 
the  aggregation  of  families,  and  to  the  extent  that  we  weaken 
the  family  tie  we  sap  the  foundation  of  society.  The  history  of 
mankind  fortunately  illustrates  that  no  laws  of  any  people 
have  ever  attempted  to  abolish  all  distinctions  between  legiti- 
mate and  illegitimate  children.  For  a  brief  period  in  the  ter- 
rible history  of  the  French  Revolution  an  innovation  in  a 
limited  sense  was  attempted,  and  in  reference  to  this  innova- 
tion Chancellor  Kent  says:  **In  June,  1793,  in  the  midst  of  a 
total  revolution  in  government,  morals,  and  laws,  bastards, 
duly  recognized,  were  admitted  to  all  the  rights  of  lawful 
children.  But  the  Napoleon  code  checked  this  extreme  inno- 
vation." (4  Kent's  Commentaries,  415.)  That  the  marriage 
relation  is  the  foundation  of  all  society  has  been  so  frequently 
expressed  by  this  court  that  it  is  entirely  unnecessary  to  refer 
to  the  cases  wherein  it  is  so  held./ Courts  of  other  jurisdictions, 
it  may  be  said,  have  also  uniformly  so  decided.  In  Reynolds 
V.  United  States,  98  U.  S.  145,  the  supreme  court  of  the  United 
States,  passing  upon  the  anti-polygamy  legislation,  saye: 
**  Marriage,  while  from  its  very  nature  a  sacred  obligation,  is 
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nevertheless,  in  most  civilized  nations,  a  civil  contract,  and 
usually  regulated  by  law.  Upon  it  society  may  be  said  to  be 
built,  and  out  of  its  fruits  spring  social  relations  and  social 
obligations  and  duties,  with  which  government  is  necessarily 
required  to  deal.'*  In  Murphy  v.  Ramsay,  114  U.  S.  15,  it  is 
said  by  the  same  court:  ** Certainly  no  legislation  can  be  sup- 
posed more  wholesome  and  necessary  in  the  founding  of  a  free, 
self-governing  ccmimonwealth,  fit  to  take  rank  as  one  of  the 
co-ordinate  states  of  the  Union,  than  that  which  seeks  to  es- 
tablish it  on  the  basis  of  the  idea  of  the  family,  as  consisting 
in  and  springing  from  the  union  for  life  of  one  man  and  one 
woman  in  the  holy  estate  of  matrimony;  the  sure  foundation 
of  all  that  is  stable  and  noble  in  our  civilization,  the  best 
gpiarantee  of  that  reverent  morality  which  is  the  source  of  all 
beneficent  progress  in  social  and  political  improvement''  Also 
by  the  same  court,  in  Maynard  v.  HiU,  125  U.  S.  190,  speaking 
of  marriage,  it  is  said :  ''It  is  an  institution  in  the  maintenance 
of  which  in  its  purity  the  public  is  deeply  interested,  for  it  is 
the  foundation  of  the  family  and  of  society,  without  which 
there  would  be  neither  civilization  nor  progress."  As  already 
said,  the  legislature  in  adopting  section  230  of  the  Civil  Code 
has  gone  as  far  as  public  policy  will  justify,  and  the  court  does 
not  feel  inclined— even  if  it  had  the  right  so  to  do — to  go 
beyond  the  plain  language  of  the  law  declared  by  the  legisla- 
ture in  this  respect. 

Our  conclusion  from  the  foregoing,  therefore,  is,  that  the 
respondent  was  never  adopted  so  as  to  be  deemed  a  legitimate 
child  of  Jose  Maria  de  Laveaga  as  required  by  section  230  of 
the  Civil  Code,  and  therefore  is  not  entitled  to  inherit  any  part 
of  this  estate.  Whether,  according  to  the  provisions  of  section 
1387  of  the  Civil  Code  it  is  possible  for  an  illegitimate  child  to 
inherit  from  a  collateral  kin,  except  in  the  event  of  the  mar- 
riage of  his  parents,  and  his  adoption  into  the  family  created 
by  that  marriage,  as  contended  by  appellant,  it  is  not  necessary 
here  to  determine. 

The  portion  of  the  judgment  and  decree  appealed  from  is 
reversed  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  (pinion. 

McFarland,  J.,  Henshaw,  J.,  Shaw,  J.,  Angellotti,  J.,  and 
Lorigan,  J.,  concurred. 
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A  rehearing  was  denied,  upon  which  Beatty,  C.  J.,  delivered 
the  following  opinion,  March  11,  1904: — 

BEATTY,  C.  J.— For  want  of  time,  I  have  never  been  able 
to  make  such  an  examination  of  the  voluminous  record  and 
printed  arguments  in  this  case  as  would  warrant  me  in  saying 
that  the* judgment  of  the  superior  court  is  free  from  error,  but 
the  denial  of  respondent's  petition  for  a  rehearing  gives  me 
occasion  to  say  that,  so  far  as  the  opinion  of  the  court  may 
seem  to  imply  that  the  evidence  does  not  sustain  the  findings 
of  the  trial  judge  to  the  efiEect  that  respondent's  father  did 
publicly  acknowledge  him  as  his  own  child,  and  treat  him  as 
if  he  were  legitimate,  it  is  not,  in  my  opinion,  sustained  by  the 
record.  There  is  not  only  sufficient  evidence,  but,  I  think, 
strongly  preponderating  evidence,  in  support  of  these  findings. 
The  principal  ground  of  the  decision,  however,  as  I  understand 
the  opinion  of  the  court,  is  the  failure  of  his  father  to  receive 
the  respondent  into  his  family,  and  in  connection  with  this 
point  it  is  held  that  reception  into  the  family  of  the  father  is 
an  indispensable  condition  of  legitimation  under  section  230 
of  the  Civil  Code,  rendering  it  impossible  for  a  father  who  is 
without  a  family  and  without  a  home  to  confer  the  status  of 
legitimacy  upon  a  child  bom  out  of  wedlock. 

The  contrary  was  held  in  the  Jessup  case,  and  it  was  a  point 
decided,  and  not,  as  stated  in  the  opinion  of  the  court,  obiter 
dictum.  The  effect  of  the  decision  in  that  case  was  to  remand 
the  cause  for  a  new  trial,  and  it  was  the  duty  of  the  court  to 
decide  the  questions  which  must  necessarily  arise  upon  the 
new  trial,  one  of  which  was  the  proper  construction  of  section 
230  as  to  the  possibility  of  legitimation  in  the  case  of  a  father 
without  a  family  and  without  a  home.  Neither  was  the  de- 
cision then  made  upon  this  point  concurred  in  by  a  bare  major- 
ity of  the  court.  The  four  justices  who  signed  Justice  Fox's 
opinion  awarding  a  new  trial,  necessarily  concurred  in  what 
he  said,  and,  a  fortiori,  the  three  justices  who  dissented  from 
the  judgment  have  concurred  on  this  point,  for  it  was  abso- 
lutely essential  to  an  affirmance  of  the  judgment  to  hold  that 
where  the  father  has  no  family  and  no  home  he  is  not  by  that 
circumstance  deprived  of  the  power  to  confer  the  statw  of 
legitimacy  upon  his  illegitimate  offspring. 

It  is  possible,  notwithstanding  the  mature  consideration 
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given  to  the  Jessup  case,  that  the  court  may  have  been  in  error 
in  applying  the  principle  of  liberal  construction  to  the  statute, 
instead  of  construing  it  strictly  and  literally,  as  it  is  construed 
here ;  but  I  cannot  concur  in  a  reversal  of  tiiat  case,  which  is 
put  upon  the  untenable  ground  that  the  point  was  not  decided, 
and  that  the  so-called  dictum  of  the  court  was  concurred  in  by 
a  bare  majority  of  the  justices. 

Under  the  circumstances  I  think  the  case  deserved  further 
consideration. 


[8.  V,  No.  2830.    Department  Two. — ^February  10,  1904.] 

142   178] 

TOWN  OF  XJB3AH  CITY,  Appellant,  v.  UKIAH  WATER       ^fj^^^ 
AND  IMPROVEMENT  COMPANY,  Respondent. 


VfATER  Ck>MFAKT — C30NTEA0T  TO  FUBNISH  WATKB  SUPPLY — GENERAL  FiBB 

PuBPOSBs — Negligence— Loss  of  City  Property. — ^Where  the  con- 
tract with  a  water  company  to  famish  water  for  the  extinguishment 
of  fires  through  fire-hydrants  connected  with  its  main  was  entered 
into  by  a  town  merely  for  general  fire  purposes,  for  the  benefit  of 
all  its  inhabitants,  and 'no  protection  of  any  specific  property  was 
contemplated,  the  town  stands  in  the  same  relation  to  loss  of  its 
property  by  fire  as  any  other  property-owner,  and  it  has  no  right  of 
action  for  loss  of  its  property  by  fire  for  neglect  of  the  water 
company  to  furnish  a  water  supply  under  sufficient  pressure  at  the 
time  of  the  loss. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
cino County  granting  a  new  trial.  P.  M.  Angellotti,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Seawell  &  Pemberton,  and  J.  C.  Ruddock,  for  Appellant. 

The  town  stands  in  privity  of  contract  with  the  water  com- 
pany, and  cannot  be  held  to  have  the  same  relation  to  the  con- 
tract as  a  citizen  who  was  not  privy  thereto.  {Gorrell  v. 
Greensboro  Water  Supply  Co,,  124  N.  C.  328  ;*  Lenzen  v.  City 
of  New  BramfdSy  13  Tex.  Civ.  App.  335;  Paducah  Lumber 

» 70  Am.  St.  Sep.  598. 
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Co.  V.  Paducah  Water  Supply  Co.,  89  Ky.  340;  Duncan  v. 
Owensboro  Water  Co.,  12  Ky.  Law  Rep.  35;  12  S.  W.  551; 
Planter's  OH  MiU  v.  Monroe  Waterworks  Co.,  52  La.  Ann. 
1243.) 

McGarvey  &  Bledsoe,  for  Respondent. 

The  defendant  owed  no  duty  independent  of  contract. 
{Britton  v.  Green  Bay  Water  Co.,  81  Wis.  48;^  Fowler  v. 
Athens  City  Water  Works,  83  Qa.  219;*  Foster  v.  Lookout 
Water  Co.,  3  Lea,  42.)  It  was  not  liable  to  the  city  under  the 
implied  contract  shown. 

HENSHAW,  J. — This  action  was  instituted  by  the  town  of 
Ukiah  City  to  recover  damages  against  the  defendant  water 
company  for  the  destruction  of  plaintiff's  property  by  fire,  the 
liability  of  defendant  being  predicated  upon  its  negligence, 
and  upon  the  breach  of  its  contract  with  the  plaintiff  for  sup- 
plying water  in  its  supply-pipes  and  fire-hydrants  under  suffi- 
cient pressure  for  effective  use.  A  general  demurrer  was 
interposed  to  the  complaint  and  overruled.  The  defendant 
answered,  and  trial  was  had  resulting  in  a  verdict  of  the 
jury,  under  the  instructions  of  the  court,  in  favor  of  the  plain- 
tiff. The  defendant  moved  for  a  new  trial,  which  motion  was 
granted,  and  plaintiff  appeals  from  this  order. 

The  learned  judge  of  the  trial  court  expressed  his  views  upon 
granting  the  motion  for  a  new  trial,  in  the  following  lan- 
guage : — 

**The  case  presents  the  novel- question  as  to  the  extent  of 
liability  on  the  part  of  one  engaged  in  the  business  of  fur- 
nishing water  appropriated  for  sale,  rental,  and  distribution 
to  a  municipality,  to  which  it  has  undertaken  for  a  consider- 
ation to  furnish  water  for  the  extinguishment  of  fires  within 
the  municipal  limits,  the  property  of  which  has  been  de- 
stroyed by  fire  by  reason  of  the  failure  of  such  person  to 
furnish  water  under  a  sufficient  pressure  at  the  time  of  the 
breaking  out  of  the  fire,  such  failure  being  due  to  negligence 
on  the  part  of  such  person. 

**It  cannot  be  seriously  disputed  that  the  evidence  adduced 
on  the  trial  of  this  case  warranted  the  jury  in  finding  the 

^29  Am.  St.  Rep.  856.  ■  20  Am.  St.  Bep.  313. 
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facts  to  be  as  embodied  in  the  above  proposition,  at  least  as 
to  a  portion  of  the  property  destroyed  by  fire. 

**It  appeared  that  defendant  corporation  was  at  the  time 
of  the  fire,  July  16,  1899,  and  for  more  than  six  years  imme- 
diately preceding  that  time,  engaged  in  the  town  of  Ukiah 
City  in  the  carrying  on  of  the  business  or  employment  for 
which  it  was  incorporated, — ^viz.,  the  maintenance  and  oper- 
ating of  waterworks  in  said  town,  and  the  furnishing  to  said 
town  and  its  inhabitants  of  pure  fresh  water  for  all  purposes. 

"It  further  appeared  that  at  the  time  the  defendant  cc«n- 
menced  business  hydrants  for  fire  purposes  were  connected 
with  its  mains  and  pipes  at  various  places  in  the  streets  of 
said  town,  in  such  a  manner  that  there  was  no  way  to  shut 
water  out  of  the  hydrants  except  by  shutting  oflf  the  main ; 

"That  these  hydrants,  which,  according  to  the  testimony 
of  witness  Smith,  were  owned  by  plaintiff,  have  ever  since 
been  maintained  and  used  by  the  town  almost  solely  for  the 
extinguishment  of  fires,  and  that  in  each  of  the  ordinances 
passed  from  year  to^  year  by  the  trustees  of  plaintiflE  fixing 
the  rates  to  be  charged  for  water  furnished  the  town  and  its 
inhabitants,  a  provision  has  been  made  for  fire  hydrants,  the 
ordinance  in  force  in  July,  1899,  providing  among  other 
charges  against  the  town  for  water  for  municipal  purposes, 
*For  flj^e-hydrants  each  per  month,  $1.00'; 

"That,  for  the  whole  time,  defendant  has  at  regular  inter- 
vals presented  its  bills  against  plaintiff  for  water  furnished, 
and  has  always  included  in  said  bills  a  charge  for  the  hy- 
drants connected  with  its  pipes,  at  the  rate  fixed  by  the  ordi- 
nance in  force,  the  bill  rendered  for  the  period  covering  the 
fire  charging  for  thirty-six  hydrants,  from  June  1st  to  Sep- 
tember 1st,  at  one  dollar  per  month,  and  that  all  of  these 
bills  have  been  paid  by  plaintiff. 

"The  foregoing  is  substantially  the  only  evidence  as  to  a 
contract. 

"In  ruling  upon  the  demurrer  to  the  complaint,  I  stated 
that  I  had  not  been  referred  to,  nor  did  I  know  of,  any  statute 
or  rule  of  law  that  would,  independent  of  contract,  make  the 
defendant  liable  on  the  facts  stated  in  the  complaint;  in  other 
words,  that  the  mere  fact  that  a  corporation  was  engaged  in 
the  business  of  furnishing  water  appropriated  for  sale,  rental, 
and  distribution  would  not  place  upon  it  the  obligation  of 
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having  constantly  on  hand  a  snfScient  quantity  of  water 
available  for  use  by  the  town  for  the  extinguishment  of  fires^ 
for  the  failure  to  observe  which  it  would  be  liable  to  the 
municipality  for  the  value  of  municipal  property  destroyed 
by  reason  of  such  failure. 

**  Further  thought  has  satisfied  me  that  there  can  be  no 
question  as  to  the  correctness  of  these  views;  that  something 
additional  is  essential  to  the  creation  of  such  a  liability ;  and 
that  if  there  be  any  such  liability  here,  it  must  arise  from 
contract. 

"A  contract  for  the  furnishing  water  to  the  plaintiff  town 
by  defendant  for  the  purpose  of  extinguishing  fires  in  said 
town  iSy  however,  alleged  in  the  complaint. 

**I  am  unable  to  concur  in  the  views  of  learned  counsel 
for  defendant  that  no  contractual  relation  is  shown  by  the 
evidence. 

"It  is  true  that  no  written  contract  covering  the  time  of 
the  fire  is  shown,  but  no  particular  form  is  prescribed  by 
the  statute  for  such  contracts,  and  the  evidence  forces  the 
conclusion  that,  at  the  time  of  the  fire,  the  same  relations 
existed  between  the  town  and  the  defendant  as  to  the  furnish- 
ing of  water  for  general  fire  purposes,  as  ordinarily  exist 
between  the  private  consumer  and  the  water  company,  as  to 
water  for  domestic  purposes. 

"Where  a  private  property-owner  demands  of  a  water  com- 
pany that  it  connect  its  system  with  his  residence,  and  tenders 
the  rate  prescribed  by  the  town  ordinance  for  the  water  to 
be  supplied,  and  the  company  complies  with  his  demand,  as 
it  is  required  by  law  to  do,  it  can  hardly  be  denied  that  a 
contractual  relation  is  established  between  the  parties,  the 
company,  on  its  part,  undertaking  to  furnish  water  to  the 
consumer  so  long  as  he  may  desire  it  and  pays  the  established 
rates  therefor,  or  at  least  to  use  all  reasonable  efforts  to  fur- 
nish it,  for  I  hardly  think  that  the  company  would  be  held 
bound,  in  the  absence  of  an  express  undertaking,  to  do  more 
than  to  exercise  ordinary  care  in  the  management  of  its  busi- 
ness. 

"Doubtless,  too,  a  water  company  is  required,  upon  proper 
demand  by  the  municipality,  to  furnish  water  to  the  munici- 
pality for  the  extinguishment  of  fires  that  may  arise  therein, 
at  the  established  rates,  and  when,  in  pursuance  of  such  re- 
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quirement,  it  undertakes  the  service,  a  contractual  relation  is 
established,  and  the  company  is  bound  to  continue  the  service 
it  has  undertaken. 

'*No  formal  written  contract  seems  to  be  required  by  our 
statute  to  establish  this  relationship  between  the  municipality 
and  the  company. 

*'That  the  plaintiff  town,  through  its  board  of  trustees,  re- 
quired this  service  for  general  fire  purposes  on  the  part  of 
defendant,  and  that  defendant  undertook  the  same,  and  was 
actually  employed  therein  at  the  time  of  the  fire,  is,  in  my 
judgment,  fully  shown  by  the  evidence. 

"If  this  be  so,  it  was  incumbent  on  the  defendant,  in  order 
to  fully  perform  its  undertaking,  to  use  ordinary  care  to 
have  a  supply  of  water  adequate  for  the  extinguishment  of 
fires  that  might  arise  in  the  town  constantly  available  at  the 
various  hydrants. 

**  Whether  or  not  such  obligation  on  the  part  of  the  company 
would  carry  with  it  any  liability  for  the  value  of  municipal 
property  destroyed  by  fire,  by  reason  of  its  failure  to  perform 
the  service  required  of  it,  is  another  question ;  and  this  precise 
question  does  not  appear  to  have  ever  been  decided. 

**The  evidence  clearly  shows  that  whatever  the  relationship 
between  plaintiff  and  defendant  was,  so  far  as  the  furnishing 
of  water  for  fire  purposes  is  concerned,  it  was  entered  into 
by  the  town  in  the  execution  of  the  power  conferred  upon  it 
to  provide  protection  against  fire  for  the  benefit  of  all  the 
inhabitants,  and  there  is  nothing  to  indicate  that  the  protec- 
tion of  any  specific  property  was  contemplated. 

**In  providing  for  a  water  supply  for  general  fire  purposes, 
a  municipality  exercises  the  same  character  of  functions  that 
it  does  when  it  provides  fire-engines  and  other  apparatus  for 
the  extinguishment  of  fires,  or  when  it  employs  policemen 
or  watchmen  for  the  protection  of  its  inhabitants  against 
crime. 

"Where,  in  the  exercise  of  this  power,  it  establishes  or 
acquires  its  own  system  of  waterworks,  and  undertakes  to 
itself  provide  an  adequate  supply,  it  is  settled  beyond  con- 
troversy that  the  city  is  not  liable  to  its  citizens  whose  prop- 
erty is  destroyed  by  fire  for  failure  to  provide  an  adequate 
supply,  the  power  vested  in  the  city  being  in  its  nature  legis- 
lative and  governmental,  requiring  the  exercise  of  judgment 

CXLII.  Cal.— 12 
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and  discretion.  {Patch  v.  Covington,  17  B.  Mon.  722; 
Van  Home  v.  Des  Moines,  63  Iowa,  447  ;*  Tainter  v.  Worces- 
ter, 123  Mass.  311  f  Ins,  Co,  v.  KeeseviUe,  148  N.  Y.  46;*  Men- 
dell  V.  Wheeling,  28  W.  Va.  233  ;•  Wheeler  v.  Cincinnati, 
19  Ohio  St  19;*  Brinkmeyer  v.  EvansviUe,  29  Ind.  187; 
BiacA;  v.  Columbia,  19  S.  C.  412;^  hosier  v.  Lookout  Water 
Co,,  3  Lea,  42.  See,  also,  Sievers  v.  San  Francisco,  115 
Cal,  654.») 

**  Where,  instead  of  acquiring  its  own  system  and  attempt- 
ing to  itself  provide  the  water  for  such  purpose,  it  contracts 
with  a  water  company  to  furnish  such  service,  thus  making 
such  company  practically  the  agent  or  employee  of  the  city, 
the  many  decisions  of  the  appellate  courts  of  other  states 
are  practically  unanimous  in  holding,  upon  apparently  the 
soundest  reasoning,  that  the  water  company  is  not  liable  at 
the  suit  of  a  third  person  whose  property  was  destroyed  by 
fire,  by  reason  of  its  failure  to  supply  sufBcient  water  to  the 
town  for  such  purpose.  (Becker  v.  Water  Works,  79  Iowa, 
419;*  Davis  v.  Water  Works,  54  Iowa,  59;^®  Britton  v.  Water 
Co,,  81  Wis.  48;ii  Ferris  v.  Water  Co.,  16  Nev.  44;"  Beck  v. 
Kittanning  Water  Co.,  (Pa.),  U  Atl,  300 ;  Nickerson  v.  Bridge- 
port etc,  Co,,  46  Conn.  24;^»  Fowler  v.  Water  Works,  83  Qa. 
219  ;**  Atkinson  v.  Newcastle,  2  Ex.  Div.  441 ;  Foster  v.  Lookout 
Water  Co,,  3  Lea,  42;  Eaton  v.  Water  Works,  37  Neb.  546 ;« 
Fitch  V.  Water  Co.,  130  Ind.  214  ;^«  Mott  v.  Water  Co.,  48  Kan. 
12;"  Housman  v.  Water  Co.,  119  Mo.  304.i») 

**The  rulings  in  these  cases  are  generally  to  the  effect  that 
there  is  no  privity  of  contract  between  the  water  company 
and  a  citizen  which  will  support  the  action,  and  that  the  con- 
tracting company  cannot  be  charged  with  a  greater  liability 
than  the  city  itself. 

''Only  two  appellate  courts  have  held  otherwise,  those  of 
Kentucky  and  North  Carolina. 

^66  Am.  Dec.  186.  *•  37  Am.  Bep.  185. 

>  50  Am.  B^.  750.  ^  29  Am.  St.  Bep.  856. 

•26  Am.  Bep.  90.  ^40  Am.  Bep.  485. 

•51  Am.  St.  Bep.  667.  "33  Am.  Bep.  1. 

•  57  Am.  Bep.  665.  "  20  Am.  St.  Bep.  313. 

•2  Am.  Bep.  368.  »40  Am.  St.  Bep.  510. 

M5  Am.  Bep.  785.  »47  Am.  St.  Bep.  258. 

•56  Am.  St.  Bep.  153.  "30  Am.  St.  Bep.  267. 

•18  Am.  St.  Bep.  377.  »41  Am.  St.  Bep.  654. 
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"The  North  Carolina  ruling  (Gorrell  v.  Water  Supply  Co., 
124  N.  C.  328*)  was  based  on  the  opinion  of  the  Kentucky 
court  in  Paducah  Lumber  Co.  v.  Paducah  Water  Supply  Co., 
89  Ky.  340,*  and  as  there  was  in  that  case  a  private  contract 
between  the  plaintiff  and  the  water  company,  the  opinion 
consists  principally  of  dicta. 

"It  is  true  that  the  question  does  not  appear  to  have  been 
presented  to  our  supreme  court,  but  I  can  see  no  reason  to 
doubt  the  correctness  of  the  rule  approved  by  the  great  weight 
of  authority. 

"If  such  be  the  true  rule,  and  if  the  defendant  be  liable 
here,  the  only  property  in  the  town  q)ecifically  protected  by 
such  a  contract  for  water  for  general  fire  purposes,  and  the 
cmly  property  for  loss  of  which  a  recovery  could  be  had  in  an 
action  for  damages  based  on  a  breach  of  such  contract,  is  the 
property  of  the  municipality  itself. 

"Doubtless  A  water  company  may  so  bind  itself  by  con- 
tract with  a  person  to  furnish  him  water*  for  the  extinguish- 
ment of  fires  as  to  render  itself  liable  for  the  value  of  property 
^f  such  person  destroyed  by  fire,  by  reason  of  its  failure  to 
furnish  him  a  sufficient  supply  of  water.  (See  New  Orleans 
etc.  R.  B.  Co.  V.  Meridian  Waterworks  Co.,  72  Fed.  227; 
Knappman  Co.  v.  Water  Co.  (N.  J.),  45  Atl.  692;  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  340.«) 

"It  may  be  assumed  here  that  it  is  within  the  power  of  a 
municipality,  ss  a  property-owner,  to  enter  into  such  a  con- 
tract with  a  water  company  for  the  protection  of  the  property 
which  it  owns  as  a  legal  individual,  but  it  certainly  needs 
something  more  than  evidence  showing  an  accepted  service 
for  general  fire  purposes  to  establish  such  a  contract,  and 
the  evidence  here  shows  nothing  more. 

"The  distinction  between  the  powers  conferred  on  munici- 
pal corporations  for  public  purposes  and  for  the  general 
public  good  and  those  conferred  for  private  corporate  pur- 
poses is  clearly  marked  by  the  decisions.  (See  Springfield  etc. 
Ins.  Co.  V.  KeesevUle,  148  N.  Y.  46.») 

"In  providing  protection  against  fire  to  its  inhabitants, 
the  municipality  exercises  a  power  conferred  solely  for  the 
general  public  good,  and  from  the  exercise  of  which  the 
170  Am.  St.  Rep.  698.  •  51  Am.  St.  Rep.  667. 

«25  Am.  St.  Rep.  536. 
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municipality,  as  a  property-owner,  derives  the  same  incidental 
benefit  that  every  other  property-owner  does, — no  more,  no 
less. 

**Yet  in  each  there  is  a  contractual  relation. 

**The  bar  to  such  a  recovery  in  each  case  is,  that  the  con- 
tract was  not  for  the  protection  of  any  particular  property 
or  person,  but  was  for  general  benefit  of  all  the  property 
and  persons  within  the  municipal  limits,  and  was  entered 
into  by  the  town  as  a  public  agency,  solely  for  that  purpose, 
and  in  the  exercise  of  its  power  to  furnish  such  general  pro- 
tection. 

**I  cannot  escape  the  conclusion  that  the  relations  between 
plaintiff  and  defendant,  as  shown  by  the  evidence,  are  suscep- 
tible of  no  other  construction;  that  the  defendant  assumed 
.no  obligation  regarding  plaintiff's  property  different  from 
that  assumed  by  it  regarding  all  of  the  other  property  within 
the  town;  and  that  the  plaintiff,  as  a  property-owner,  is 
without  right  of  action." 

These  views  and  the  conclusions  expressed  are  hereby 
adopted  as  the  views  and  conclusions  of  this  court  A  con- 
sideration of  the  cases  presented  by  appellant  to  this  court, 
which  cases  were  not  before  the  learned  judge  of  the  trial 
court,  do  not  in  any  wise  serve  to  shake  the  soundness  of 
the  conclusions  which  he  there  expressed.  Paducdh  Lumber 
Co.  V.  Paducah  Water  Supply  Co.,  89  Ky.  340,^  charged  upon 
an  express  contract,  whereby,  for  the  granting  of  a  franchise 
for  forty  years,  the  water  company  agreed,  with  other  things, 
for  the  benefit  of  the  inhabitants  of  the  town  and  their  prop- 
erty, to  maintain  "two  pumping-engines  each  having  capacity 
to  force  into  the  stand-pipe  two  million  gallons  of  water  every 
twenty-four  hours,  and  to  keep  a  head  of  water  suflScient  to 
throw  from  any  eight  of  the  hydrants  simultaneously  and 
for  five  consecutive  hours  at  any  one  period  of  time,  streams 
through  fifty  feet  of  hose  one  hundred  feet  high."  A  recov- 
ery was  sought  for  the  breach  of  the  expr^s  terms  of  this 
contract.  Oorrell  v.  Water  Supply  Co.,  124  N.  C.  328,*  was 
in  principle  identical  with  the  Paducah  case,  which  it  cites 
with  approval.  There,  too,  it  was  alleged  that  the  defendant 
company  "contracted  to  furnish  said  city  with  pure  and 

»25  Am.  St.  Bep.  536.  •  70  Am.  St.  Bep.  598. 
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wholesome  water  for  the  use  of  its  citizens  and  of  force  at 
all  times  snfScient  to  protect  the  inhabitants  of  the  city  against 
loss  by  fire.  And  further  to  erect  and  maintain  reservoirs, 
water-towers,  pump-houses,  and  other  appurtenances  and  at- 
tachments necessary  or  expedient  for  the  proper  conducting 
and  carrying  on  said  waterworks  so  as  to  supply  at  all  times 
the  greatest  protection  against  fire.'*  And  to  maintain  **a 
pressure  of  water  for  fire  purposes  suflBcient  to  throw  six 
streams  of  water  from  six  hydrants  to  a  vertical  height  of 
one  hundred  feet  in  still  air,  each  stream  being  taken  from 
one  hydrant  and  with  one  hundred  feet  of  hose  and  with 
a  one-inch  ring  nozzle,  and  the  said  companies  shall  constantly 
day  and  night,  except  from  unavoidable  accidents,  keep  all 
the  said  hydrants  supplied  with  water  for  fire  purposes  and 
shall  keep  them  in  good  order  for  such  service.'*  In  Planter^s 
Oil  MUl  V.  Monroe  Waterworks  etc.  Co,,  52  La.  Ann.  1243, 
a  franchise  and  grant  for  thirty  years  had  been  made  by 
the  city  with  the  defendant  company  under  this  express  con- 
tract: *'To  supply  and  have  ready  at  all  times  for  use  in 
pipes  and  hydrants  erected  on  the  premises  by  plaintiff  as  a 
protection  against  fire,  water  in  sufficient  quantities  and  with 
a  specified  force  of  pressure  sufficient  to  serve  the  purpose  of 
the  extinguishment  of  fires."  The  supreme  court,  dealing 
with  the  facts  of  the  case,  declared  that  the  municipality  is 
nof  liable  in  damages  where  it  has  a  contract  with  a  private 
company  which  fails  adequately  to  meet  its  obligations,  but 
that  it  is  not  so  clear  that  the  private  company  making  such 
contract  and  failing  to  meet  its  duties  thereunder  may  not 
be  held  answerable  to  the  citizen  for  loss  he  sustains  in  con- 
sequence of  such  failure.  In  each  of  these  cases  it  will  be 
observed  that  the  court  was  dealing  with  contracts  whereby 
the  water  companies  for  valuable  concessions  and  exclusive 
privileges  had  agreed  to  do  and  to  maintain  certain  specific 
things  by  way  of  protection  from  fire,  and  the  gravamen  of 
the  charge  against  each  and  all  of  the  companies  was,  that 
they  had  violated  their  contract  in  failing  to  do  the  particular 
things  for  the  doing  of  which  they  had  expressly  contracted. 
The  broad  distinction  between  those  cases  and  the  one  at 
bar  is,  as  pointed  out  in  the  opinion  of  the  trial  judpre,  that 
there  is  no  express  covenant  in  the  contract  between  this 
plaintiff  and  this  defendant,  and  the  security  to  plaintiff  li 
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property  was  only  the  same  security  which  in  the  exercise  of 
its  governmental  functions  the  plaintiff  had  obtained  for  the 
whole  town. 

The  only  other  cases  cited  by  appellant  are  Kentucky  cases 
following  the  decision  in  the  Paducah  case,  above  cited,  and 
the  case  of  Watson  v.  Inhabitants  of  Needham,  161  Mass.  404. 
In  this  last  case  an  action  by  a  citizen  against  the  town,  which 
itself  was  supplying  the  water,  was  upheld ;  but  that  was  un- 
der a  doctrine  at  variance  with  the  established  rule  in  this 
state,  which  denies  a  right  of  action  against  a  municipality 
for  damages  occasioned  by  the  negligence  of  its  officials  or  em- 
ployees. (Huffman  v.  San  Joaquin  Co.,  21  Cal.  426;  Chope 
V.  City  of  Eureka,  78  CaL  591;*  Sievers  v.  San  Francisco, 
115  Cal.  655.«) 

The  order  appealed  from  is  therefore  affirmed. 

McParland,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  1219.    Department  Two.— February  11,  1904.] 

J.    C.    WILSON,    Appellant,    v.    ALCATRAZ    ASPHALT 
COMPANY,  Respondent 

Contract  to  Puenish  Oil — ^Action  for  Prick — Counterclaim — Damaqk 
FOR  Breach  of  Contract — ^Instruction  as  to  Verdict. — ^Under  a 
contract  to  furnish  oil  to  the  defendant,  which  was  broken  by  the 
plaintiff,  who  has  sued  to  recover  the  price  of  oil  furnished,  the 
defendant  is  entitled  to  counterclaim  the  extra  cost  to  the  defendant 
of  procuring  oil  from  other  parties  to  satisfy  the  contract,  and  where 
such  extra  cost  exceeded  the  amount  sued  for,  the  court  properly 
directed  the  jury  to  return  a  verdict  for  the  defendant  for  the 
difference  between  such  extra  cost  and  the  price  of  the  oil  furnished. 

Id. — Construction  of  Contract. — The  contract,  and  each  and  every 
clause  thereof,  must  be  read  together,  so  as  to  arrive  at  its  true  in- 
tent and  meaning,  and  where  the  contract  recites  that,  unless  for  cer- 
tain excepted  causes,  plaintiff  shall  be  unable  to  supply  the  oil  de- 
manded by  the  contract,  plaintiff  shall  at  all  times  be  required 
to  furnish  the  same,  the  contract  excludes  all  other  causes  by  impli- 

»12  Am.  St.  Bep.  113.  "56  Am.  St.  Rep.  153. 
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eation,  and  the  plaintiff  most  supply  the  oil  required  by  the 
eontraet  by  the  delivery  of  oil  produced  by  other  parties,  where  juch 
delivery  is  not  stipulated  against. 

Id. — ^PossiBiLiTT  OF  PxRFOEMANCK. — It  the  performance  of  a  contract 
is  possible  and  lawful,  and  there  is  no  impossibility  in  the  nature  of 
the  thing  to  be  done,  the  failure  to  perform  it  is  none  the  less  a 
breach,  although  the  obligor  himself  may  become  wholly  unable  to 
perform;  and  he  must  make  compensation  in  damages  for  such 
breach,  though  the  performance  was  rendered  impracticable^  or 
even  impossible,  by  6ome  unforeseen  cause  for  which  no  provision 
is  made  and  over  which  he  had  no  control,  but  against  which  he 
might  have  provided  in  the  contract. 

Id. — BviDKNGX— Harmlbss  Bulino. — ^The  admission  of  evidence  as  to 
certain  letters  and  invoices  which  were  in  harmony  with  the  con- 
struction put  upon  the  language  of  the  contract  by  the  court,  if 
immaterial,  was  harmless. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    D.  K  Trask,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

J.  W.  Taggart,  for  Appellant 
Canfield  &  Starbuek,  for  Respondent 

COOPER,  C. — ^At  the  close  of  the  testimony  the  judge 
directed  the  jury  to  return  a  verdict  for  defendant  in  the 
sum  of  $2,145.95,  which  it  did,  and  judgment  was  accordingly 
entered.  Plaintiff  prosecutes  this  appeal  from  the  judgment 
on  a  bill  of  exceptions. 

This  controven^  arose  out  of  the  following  facts:  In 
December,  1894,  the  Southern  Pacific  Company  leased  to 
Austin  and  Doulton,  the  assignors  of  plaintiff,  for  a  term 
of  five  years  from  January  1,  1895,  for  oil-development  pur- 
poses, certain  lands  in  the  townsite  of  Summerland,  in  the 
county  of  Santa  Barbara,  for  which  the  lessor  was  to  receive 
a  royalty  of  one  fourth  of  the  oil  produced  from  the  land.  The 
lessor,  in  the  leases,  reserved  the  privilege  of  terminating  the 
same,  at  any  time,  upon  thirty  days'  notice. 

On  the  14th  of  November,  1895,  the  plaintiff  was  in  pos- 
session of  the  leased  lands,  and  had  wells  thereon  producing 
some  eight  carloads  of  oil  per  month,  and  he  also  owned  and 
controlled  other  oil-producing  wells  at  Summerland  outside 
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those  on  the  leased  lands.  The  defendant  corporation  was* 
using,  and  required  for  its  use,  at  its  works  in  Santa  Barbara 
County  near  Summerland  a  large  quantity  of  oil. 

After  some  negotiations,  and  after  the  oils  produced  and 
controlled  by  plaintiff  in  Summerland  had  been  tested  by 
defendant,  the  contract  was  entered  into  in  regard  to  the 
sale  and  delivery  by  plaintiff  to  defendant  of  certain  oil  as 
specified  in  the  contract. 

This  action  was  brought  by  plaintiff  to  recover  $1,449.20 
for  oil  furnished  defendant  under  the  contract. 

Defendant  in  its  answer  set  forth  facts  showing  a  breach 
of  the  contract  on  the  part  of  the  plaintiff,  and  claimed  dam- 
ages for  such  breach  in  the  sum  of  $5,497.19.  The  evidence 
showed,  without  conflict,  that  the  plaintiff  had  furnished  oil 
to  defendant  under  the  contract,  for  which  plaintiff  had  not 
been  paid,  amounting  to  $1,447.20.  The  defendant  claimed 
that  by  reason  of  the  breach  of  contract  by  plaintiff  it  was 
compelled  to  buy  oil  elsewhere,  and  that  the  amount  it  had 
to  pay,  including  freight  charges,  in  excess  of  which  the  oil 
would  have  cost  if  plaintiff  had  complied  with  his  contract, 
was  the  sum  named  in  its  answer.  It  appeared,  without  con- 
flict, that  the  defendant  bought  oil  of  other  parties  in  Sum- 
merland and  at  Santa  Paula  to  make  up  the  plaintiff's 
deficiencies  which  he  failed  to  furnish  under  the  contract, 
and  that  the  extra  cost  to  defendant  was  the  sum  of  $3,593.45. 
In  the  calculation  the  court  refused  to  allow  the  defendant 
for  certain  sums  claimed  to  be  the  differences  in  value  of 
the  oils  purchased  from  the  oils  agreed  to  be  furnished.  The 
court  directed  the  jury  to  return  a  verdict  for  defendant  for 
the  difference  between  the  latter  sum  and  the  amount  so  due 
for  oil  furnished  under  the  contract,  the  amount  of  the  ver- 
dict being  $2,145.95. 

The  main  argument  of  counsel,  and  the  issue  in  the  case, 
is  as  to  the  construction  of  the  contract.  The  Southern  Pacific 
Company  gave  thirty  days'  notice,  and  thus  terminated  the 
leases  of  the  lands  from  which  plaintiff  was  obtaining  the 
principal  part  of  the  oil  which  he  was  furnishing  to  the  de- 
fendant under  the  contract,  and  the  claim  of  plaintiff  is, 
that  the  termination  of  this  lease  had  the  effect  of  releasing 
him  from  his  contract  with  defendant,  and  upon  the  solution 
of  this  question  the  case  must  be  determined.    The  evidence 
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shows  that  the  lease  was  terminated  at  the  urgent  request  of 
plaintiff,  and  that  he  wrote  several  letters  to  the  Southern 
Pacific  Company  urging  the  giving  of  the  thirty  days'  notice, 
so  that  the  lease  might  be  terminated  and  that  he  might  be 
thus  relieved  f r<xn  his  contract  with  the  defendant.  He  after- 
wards wrote  to  the  Southern  Pacific  Company,  asking  that 
it  destroy  the  letters  thus  written,  so  that  they  could  not  be 
used  as  evidence  against  him.  After  the  leases  were  ter- 
minated he  procured  a  new  lease  from  the  Southern  Pacific 
Company,  which  he  had  previously  negotiated,  by  the  terms 
of  which  the  company  took  the  entire  product  from  the  leased 
premises  at  a  price  more  advantageous  to  plaintiff  than  he 
was  getting  from  defendant.  But  these  matters  are  not 
deemed  very  material,  as,  under  the  view  we  take  of  the  case, 
the  plaintiff  was  liable  in  damages  for  a  breach  of  his  con- 
tract, even  if  the  lease  had  not  been  terminated  by  his  own 
procurement.  The  contract  so  far  as  material  here  is  as 
follows:  **Said  J.  C.  Wilson  hereby  agrees  that  on  the  con- 
ditions and  terms  hereinafter  set  forth  he  will  furnish  and 
deliver  to  said  Alcatraz  Asphalt  Company  at  Summerland, 
in  the  county  of  Santa  Barbara,  state  of  California,  so  much 
crude  mineral  oil,  produced  or  to  be  produced  during  the 
term  of  this  agreement,  at  the  said  Summerland,  as  the  said 
Alcatraz  Asphalt  Company  shall  require  for  their  business 
and  work  in  the  county  of  Santa  Barbara,  (whether  for  fuel 
or  for  other  purposes,)  and  as  the  said  Alcatraz  Asphalt 
Company  shall  from  time  to  time  order  from  said  J.  C.  Wil- 
son; said  quantity,  however,  not  to  exceed  twelve  cars  per 
month,  but  the  said  Alcatraz  Asphalt  Company  shall  have 
the  privilege  of  purchasing  as  much  more  oil  as  they  may 
require  at  the  same  price  as  herein  mentioned  on  condition 
that  the  said  J.  C.  Wilson  shall  produce  enough  more  oil  after 
giving  the  Southern  Pacific  Company  their  one-quarter  share. 
.  .  .  The  said  J.  C.  Wilson  shall  not  be  liable  to  the  said 
Alcatraz  Asphalt  Company  for  losses  or  damages  resulting 
from  his  failure  to  supply  and  deliver  oil  to  said  corporation 
hereunder  as  demanded,  when  such  failure  shall  be  due  to 
the  act  of  God  or  unavoidable  accidents  over  which  the  said 
Wilson  has  no  control,  the  complete  exhaustion  of  the  oil- 
wells  now  in  operation  or  hereafter  to  be  opened  in  the  said 
Summerland  or  vicinity,  or  the  Southern  Pacific  Eailroad 
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Company  revoking  their  leases,  made  out  to  J.  H.  Austin 
and  H.  J.  Doulton,  December  20,  1894;  but  excepting  in 
cases  where  said  Wilson  shall  be  unable  for  the  last  aforesaid 
causes  to  deliver  the  oil  which  may  be  demanded  of  him 
under  this  contract,  he  shall  at  all  times  during  the  term 
hereof  be  required  to  supply  to  said  Alcatraz  Asphalt  Com- 
pany all  of  the  crude  Summerland  oil  which  it  shall  order  or 
require,  excepting  as  hereinabove  mentioned,  and  he  shall 
also  from  time  to  time  keep  on  hand  such  supply  of  said 
oil  as  will  enable  him  to  meet  the  current  demands  and  orders 
of  the  said  Alcatraz  Asphalt  Company  and  shall  not,  for  the 
purpose  of  supplying  any  other  customer  or  person  ordering 
oil  from  him,  diminish  his  supply  or  stock  of  said  oils  to  such 
a  point  as  to  interfere  with  the  fulfillment  by  him  of  all 
orders  which  he  may  receive  during  the  term  hereof  from  said 
Alcatraz  Asphalt  Company.  This  contract  and  the  obliga- 
tion of  said  parties  hereunder  are  to  continue  in  force  *and 
effect  from  date  hereof  to  and  until  the  thirty-first  day  of 
December,  1896,  inclusive.  .  .  .  And  in  consideration  of  the 
above  covenants  and  agreements  on  the  part  of  said  Wilson, 
said  Alcatraz  Asphalt  Company  binds  itself  and  agrees  hereby 
to  pay  for  the  oil  which  may  be  ordered  and  received  by  it 
hereunder  from  said  Wilson  at  the  rates  hereinabove  specified, 
and  further  agrees  that  during  the  said  period  of  this  contract 
they  will  make  no  purchase  of  crude  mineral  oils  for  use  at 
their  said  works  in  the  county  of  Santa  Barbara,  other  than 
from  said  Wilson  as  hereinabove  provided;  excepting,  how- 
ever, that  said  Alcatraz  Asphalt  Company  g^all  have  and 
hereby  reserves  the  right  to  purchase  and  receive  from  other 
persons  than  said  Wilson  during  the  term  of  this  contracts 
such  other  oils,  not  exceeding  in  any  calendar  month  an 
amount  equivalent  to  four  (4)  tank  cars  full,  as  they  shall 
desire  or  require  of  lighter  quality  than  that  usually  fur- 
nished or  offered  to  them  by  said  Wilson." 

It  is  evident  that  the  above  contract  does  not  release  plain- 
tiff from  damages  for  his  failure  to  perform  the  same,  except 
in  the  cases  therein  mentioned.  The  first  is  the  act  of  (Jod, 
or  unavoidable  accidents,  and  no  claim  is  made  that  plaintiff 
was  released  upon  that  ground.  The  second  is  the  complete 
exhaustion  of  the  wells  in  operation  or  to  be  operated  in 
Summerland  or  vicinity.     It  is  not  contended  that  the  oil- 
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wella  in  Snmmerland  or  vicinity  were  exhausted.  The  third, 
upon  which  plaintiff  relies,  is  the  Southern  Pacific  Company 
revoking  its  leases  to  Austin  and  Doulton.  If  by  reason  of 
the  termination  of  the  leases,  without  the  fault  of  plaintiff, 
there  was  not  a  sufScient  supply  of  oil  produced  at  Summer- 
land  to  enable  plaintiff  to  supply  the  amount  required  by 
defendant  under  the  contract,  then  to  that  extent  he  would 
be  released;  but  it  is  the  contention  of  the  plaintiff  that 
revoking  the  leases  operated  to  release  him  completely  from 
his  obligations  under  the  contract.  In  a  letter  to  defendant 
dated  May  13,  1896,  after  he  had  received  the  thirty  days' 
notice  from  the  Southern  Pacific  Company,  he  wrote  to  the 
defendant  inclosing  the  notice,  and  in  the  letter  said:  ''The 
•  inclosed  document  is  self-explanatory,  and  you  will  see  by 
reading  it  that  I  had  notice  to  vacate  the  B.  B.  premises,  and 
of  course  that  will  sever  our  contracts  as  well,  but  I  will  let 
you  have  what  oil  I  can  up  to  the  time  of  my  removal."  On 
the  following  day  plaintiff  wrote  to  the  manager  of  the  South- 
em  Pacific  Company  in  reference  to  the  contemplated  new 
lease,  and  said :  **How  soon  will  you  have  the  new  lease  ready 
for  me  to  sign!  ...  I  do  not  want  to  seem  too  hasty,  but  I 
am  very  anxious  to  get  to  work  under  the  new  lease  and  new 
contract." 

The  leases  were  terminated  by  the  notice  given  by  the 
Southern  Pacific  Company  on  July  1,  1896,  and  plaintiff 
never  offered  nor  endeavored  to  furnish  the  defendant  with 
oil  after  that  date.  There  was  no  proof  that  there  was  not 
8u£Scient  oil  elsewhere  from  the  production  at  Summerland 
and  vicinity  with  which  to  supply  the  defendant.  The  man- 
ager of  plaintiff  testified  (and  it  is  not  contradicted)  **that 
there  were  twelve  carloads  of  oil  produced  in  that  field  outside 
of  Mr.  Wilson's  production."  The  contract  contemplated 
the  release  of  plaintiff  only  in  case  the  failure  to  deliver  the 
oil  was  caused  by  the  leases  being  revoked,  and  otherwise  he 
shall  **be  required  to  supply"  such  oil  as  contemplated  by 
the  contract.  If  the  plaintiff  were  to  be  released  from  his 
contract  by  reason  of  the  revoking  of  the  leases,  why  was  it 
therein  stated  that  he  should  be  released  by  the  complete 
exhaustion  of  the  oil-wells  therein  surrendered  or  thereafter' 
to  be  opened  therein!  If  the  contract  had  reference  to  the 
oil  to  be  produced  from  the  leased  lands  only,  why  did  it 
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state  that  the  oil  was  to  be  produced  at  Summerland!  If 
plaintiff  had  procured  the  oil  from  other  outside  parties  at 
Summerland  and  tendered  it  to  defendant,  could  defendant 
have  refused  it  because  it  was  not  produced  from  the  leased 
lands  T  The  contract  and  each  and  every  clause  thereof  must 
be  read  together  so  as  to  arrive  at  its  true  intent  and  meaning. 
The  exhaustion  referred  to  in  the  contract  was  to  be  so  complete 
as  to  leave  either  no  oil  or  not  enough  procurable  anywhere 
in  the  market  from  the  production  at  Summerland  to  enable 
the  plaintiff  to  fulfill  his  contract.  If  the  leases  should  be 
revoked,  it  was  contemplated  that  the  oil  should  be  procured 
elsewhere,  if  it  could  be  obtained  in  Summerland.  When 
the  contract  recites  that  unless  plaintiff,  from  the  aforesaid 
causes,  shall  be  unable  to  supply  the  oil  demanded  under  the , 
contract,  it  shall  at  all  times  be  required  to  supply  the  same, 
it  excludes  all  other  causes  by  implication.  If,  after  the 
leases  were  revoked,  there  was  oil  enough  produced  from  other 
wells  in  Summerland  with  which  to  supply  defendant  under 
the  contract,  it  would  not  lie  in  the  mouth  of  plaintiff  to 
say  tiiat  he  could  not  purchase  the  outside  oils  or  obtain 
control  of  them.  Such  condition  would  have  been  good  if 
inserted  in  the  contract,  but  it  was  not  so  inserted.  The 
scheme  and  purpose  of  the  contract  are  inconsistent  with  the 
idea  that  the  oil  to  be  furnished  under  it  was  to  be  limited 
to  that  produced  or  controlled  by  plaintiff  from  the  leased 
lands,  and  it  necessarily  contemplated  the  possible  delivery 
to  the  defendant  of  other  oils  to  be  produced  by  other  parties 
at  Summerland  and  which  the  plaintiff,  if  necessary,  under- 
took to  procure  for  that  purpose. 

The  rule  is,  that  if  performance  of  a  contract  is  possible, 
it  is  none  the  less  a  breach,  although  the  obligor  himself  may 
have  become  wholly  unable  to  perform.  The  impossibility 
must  consist  in  the  nature  of  the  thing  to  be  done,  and  not  in 
the  inability  of  the  party  to  do  it.  If  what  is  agreed  to  be 
done  is  possible  and  lawful,  it  must  be  done.  DiflSculty  of 
accomplishing  the  undertaking  will  not  avail  the  party  who 
commits  a  breach  of  the  contract.  If  a  party  expressly  under- 
takes to  do  a  thing  lawful  in  itself,  and  not  necessarily  im- 
possible under  all  the  circumstances,  and  does  not  do  it,  he 
must  make  compensation  in  damages,  though  the  performance 
was  rendered  impracticable,  or  even  impossible,  by  some  un- 
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foreseen  cause  for  which  no  provision  is  made  and  over  which 
he  had  no  control,  but  against  which  he  might  have  provided 
in  his  contract.  The  rule  has  its  foundation  in  common  sense 
and  honesty,  and  compels  parties  to  abide  by  their  contracts. 
Any  other  rule  would  leave  all  contracts  in  a  sea  of  uncer- 
tainty without  rudder  or  compass.  (See  generally  on  the 
subject,  Klauber  v.  San  Diego  Street-Car  Co.,  95  Cal.  353; 
Hare  on  Contracts,  639;  Sample  v.  Fresno  Flume  etc.  Co., 
129  Cal.  223;  Wilmington  Trans.  Co.  v.  O'NeU,  98  Cal.  1.) 
Counsel  claims  that  the  court  erred  in  receiving  in  evidence 
certain  letters  and  invoices  because  they  were  only  admissible 
for  the  purpose  of  showing  the  construction  put  upon  the 
language  of  the  contract  by  the  parties,  and  as  the  court  held 
•that  the  contract  could  be  construed  by  the  language  therein 
contained,  and  was  not  ambiguous,  for  this  reason  the  evidence 
was  not  admissible.  The  evidence  if  immaterial  was  harmless. 
It  did  not  cause  the  court  to  construe  the  contract  in  any  other 
way  than  to  hold  it  valid  according  to  its  mandates.  The 
evidence  was  consistent  with  the  construction  placed  upon 
the  contract  by  the  court 

The  claim  is  made  that  it  was  error  for  the  court  to  permit 
the  witness  Bell  to  summarize  the  testimony  as  to  oils  pur- 
chased by  defendant  from  other  parties  and  the  additional 
cost  to  plaintiff.  No  reason  is  given  as  to  why  it  was  error, 
and  we  do  not  perceive  any.  The  jury  were  not  required, 
nor  was  the  court  required,  to  make  calculations  involving 
many  additions  and  subtractions  in  figures.  The  course 
pursued  was  the  proper  one.  (Code  Civ.  Proc,  sec.  1855, 
subd.  5;  Greenleaf  on  Evidence,  16th  ed.,  sec.  563h,  and 
cases  cited.) 

There  was  in  fact  no  dispute  as  to  the  figures ;  and  if  the 
construction  placed  upon  the  contract  was  correct,  the  instruc- 
tion to  the  jury  was  proper.  •  The  evidence  would  not  have 
authorized  a  different  verdict,  and  in  such  cases  it  is  proper 
to  instruct  the  jury  as  to  the  verdict  they  should  find.  (Los 
Angeles  etc.  Co.  v.  Thompson,  117  Cal.  601;  O'Connor  v. 
Witherby,  111  Cal.  528.)  In  this  case  there  was  no  conflict 
in  the  evidence  as  to  any  material  fact  upon  which  the  jury 
were  required  to  pass. 

We  have  examined  other  alleged  errors,  but  find  nothing 
that  would  call  for  a  reversal  of  the  judgment 
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We  theref(»e  advise  that  the  judgment  appealed  from  be 
a£Bnned. 

Harrison,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  a£Brmed. 

Henshaw,  J.,  Lorigan,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[8.  F.  No.  3648.    In  Bank,— February  11,  1904.] 

GEORGE  E.  RXJPERICH,  Petitioner,  v.  HARRY  BAEHR, 
Auditor,  etc.,  Respondent. 

Opptckbs — ^Public  Employees — ^Legislative  Control — Garnishment^ 
Payment  of  Salaby  on  Judgment — ^Public  Policy — Constitu- 
tional Law. — ^Although,  as  a  general  rule,  it  is  against  public  policy 
to  apply  general  statutory  provisions  for  garnishee  process  to  pub- 
lie  corporations  or  bodies  politic,  yet  so  much  of  section  710  of  the 
Code  of  Civil  Procedure  as  applies  to  such  officers  and  public  em- 
ployees as  are  clearly  within  legislative  control,  providing  for  pay- 
ment out  of  a  salary  due  of  the  amount  of  any  unpaid  judgment, 
an  authenticated  copy  of  which  has  been  filed  as  directed  with  the 
proper  auditing  officer,  must  be  accepted  by  the  courts  as  declaring 
the  legislative  policy  which  is  binding  upon  them.  The  statute  is  not 
unconstitutional  as  being  special  legislation,  or  as  not  being  uniform 
in  its  operation. 

Id. — Construction  op  Code — Exemption  from  Execution — Salaries 
Subject  to  Garnishment. — Section  710  of  the  Code  of  Civil 
Procedure  is  to  be  liberally  construed  with  a  view  to  effect  its 
objects;  and  giving  effect  to  the  provision  that  when  the  money 
is  paid  into  court  "so  much  thereof  as  is  not  exempt  from  execu- 
tion shall  be  paid  to  the  judgment  creditor,  and  the  remainder 
to  the  judgment  debtor,"  it  is  clear  that  officers  and  employees 
engaged  in  the  public  service  may  claim  the  exemption  of  "earn- 
ings of  the  judgment  debtor  for  his  personal  services  r^idered 
at  any  time  within  thirty  days  next  preceding  the  levy  of  the 
execution  or  attachment/'  under  subdivision  1  of  section  690  of  that 
code,  and  that  the  salaries  and  wages  of  public  officers  and  em- 
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ployees  are  ineladed  in  the  pliraaes  "money  owing/'  or  "money  which 
belongs  to  or  is  owing  to  the  judgment  debtor/'  and  "amount  so 
due  or  owing  to  such  judgment  debtor/'  used  in  section  710,  and 
that  such  officers  and  employees  are  classed  as  "judgment  debtors" 
to  whom  money  is  owing,  and  are  subject  to  the  garnishment 
authorized  by  that  section. 

Id. — ^Appucation  of  Law  undkr  San  Franoisoo  Chabtbb. — The  law  is 
to  be  construed  as  allowing  the  auditor  to  "draw  his  warrant  in 
favor*  of,  or  to  pay  into,  the  court,"  the  money  to  apply  on  the 
judgment;  and  there  is  no  insuperable  difficulty  in  applying  the 
law  under  the  San  Francisco  charter,  which  only  allows  the  auditor 
to  draw  his  warrant  upon  the  treasurer.  In  such  case  he  may 
draw  his  warrant  for  the  amount  necessary  to  satisfy  the  judgment 
in  favor  of  the  court  or  the  proper  officer  authorized  to  receive 
money  paid  into  the  court. 

Id. — Salakt  of  Stxnographzb — Past  Paymsmt  on  Judgment — Man- 
damus— ^Demand  for  Full  Salast — Excess. — Where  the  demand 
upon  the  auditor  was  for  a  warrant  for  full  payment  of  the  salary 
of  a  stenographer  employed  by  the  city  and  county,  part  of  which 
was  applied  on  a  judgment  against  him  filed  with  the  auditor,  a  man- 
date cannot  be  issued  to  compel  the  payment  of  the  excess,  which  the 
auditor  may  pay  upon  demand  for  the  correct  amount. 

APPLICATION  to  the  Supreme  Court  for  a  Writ  of  Man- 
date to  the  Auditor  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  V.  Cator,  and  Henry  C.  Dibble  &  Dibble,  for  Pe- 
titioner. 

W.  H.  Cobb  and  John  H.  Mee,  for  Respondent. 

SHAW,  J. — This  is  an  application  for  a  writ  of  mandate 
to  compel  the  defendant,  as  auditor  of  the  city  and  county 
of  San  Francisco,  to  audit  and  allow  in  favor  of  the  petitioner 
certain  demands  against  the  city  and  county. 

The  petitioner  is  a  stenographer  in  the  department  of  elec- 
tricity of  the  city  and  county,  and  as  such  is  entitled  to  a 
monthly  salary  of  ninety  dollars.  He  served  for  the  months 
of  April  and  May,  1903,  and  thereafter  for  his  salary  for  each 
of  said  months  he  presented  to  the  auditor  written  demands 
as  required  by  the  charter,  and  requested  that  they  be  audited 
and  allowed  in  his  favor.  The  defendant,  as  auditor,  refused 
to  audit  or  allow  the  demands,  justifying  his  refusal  on  the 


Digitized  by  LjOOQIC 


192  RuPERicH  V.  Baehr.  [142  CaL 

grounds  that  he  had  been  served  by  a  creditor  of  the  petitioner 
with  a  certified  copy  of  a  judgment  for  ninety-eight  dollars, 
in  favor  of  the  creditor  against  the  petitioner  herein,  rendered 
by  the  justice's  court  of  the  city  and  county,  together  with 
an  aflSdavit  under  the  provisions  of  section  710  of  the  Code 
of  Civil  Procedure,  enacted  in  1903  (Stats.  1903,  p.  362); 
and  he  claims  that  this  section  requires  him  to  audit  and  allow 
the  demand  and  issue  a  warrant  in  favor  of  the  creditor  to 
the  amount  necessary  to  cancel  the  judgment,  instead  of  in 
favor  of  the  petitioner.  The  petitioner  claims  that  this  sec- 
tion of  the  code  is  inapplicable  to  salaries  of  public  employees, 
and  that,  if  it  is  applicable,  it  is  unconstitutional.  This  pre- 
sents the  only  questions  for  consideration  in  the  case.  The 
act  is  as  follows: — 

**710.  The  duly  authenticated  transcript  of  a  judgment, 
for  money,  against  a  defendant,  rendered  by  any  court  of 
this  state,  may  be  filed  with  the  controller  of  the  state  of 
California,  or  the  auditor  of  any  county,  city  and  county,  city, 
or  other  municipal  or  public  corporation,  from  which  money 
is  owing  to  the  judgment  debtor  in  such  action  (and  in  case 
there  be  no  auditor,  then  with  the  official  whose  duty  corre- 
sponds to  that  of  auditor),  whereupon  it  shall  be  the  duty  of 
any  such  official,  or  of  such  public  officer  with  whom  such 
transcript  shall  have  been  filed,  to  draw  his  warrant  in  favor 
of,  or  to  pay  into  the  court  from  the  docket  of  which  the 
transcript  was  taken,  so  much  of  the  money,  if  sufficient 
there  be,  over  which  such  state  of  California,  county,  city 
and  county,  city,  or  other  municipal  or  public  corporation, 
of  which  he  is  an  official,  or  over  which  such  public  officer 
has  control  and  custody,  and  which  belongs  to  or  is  owing 
to  the  judgment  debtor  in  the  cause  designated  in  said  tran- 
script, as  will  cancel  said  judgment;  the  money  so  paid  into 
court  shall  be  a  discharge  pro  tanto  of  any  amount  so  due  or 
owing  to  such  judgment  debtor.  For  filing  such  a  transcript 
any  such  official  or  public  officer  may  charge  a  fee  of  fifty 
cents.  Upon  the  receipt  by  any  court  of  money  under  the 
provision  of  this  act,  so  much  thereof  as  is  not  exempt  from 
execution  shall  be  paid  to  the  judgment  creditor,  the  balance 
to  the  judgment  debtor.  Such  transcript  when  so  filed,  shall 
be  accompanied  by  an  affidavit  on  behalf  of  the  person  in 
whose  interest  the  same  is  filed,  stating  the  exact  amount  at 
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the  time  due  on  such  judgment,  and  that  such  person  desires 
to  avail  himself  of  the  provisions  of  this  section." 

The  reasons  advanced  in  support  of  the  contention  that 
the  law  is  inapplicable  to  salaries  of  public  officers  and  em- 
ployees are,  that  the  phrases  ** money  owing,"  ** money  which 
belongs  to  or  is  owing  to  the  judgment  debtor,"  and  ** amounts 
so  due  or  owing,"  being  words  of  general  import  applicable 
to  ordinary  debts,  cannot,  under  a  familiar  rule  of  statutory 
construction,  be  applied  to  such  salaries,  and  that  the  phrase 
** judgment  debtor,"  upon  like  grounds,  cannot  be  held  to 
include  such  <^cers  or  employees. 

It  is  true  that  it  is  generally  held  to  be  against  public 
policy  to  apply  general  statutory  provisions  for  garnishee 
process  to  public  corporations,  so  as  to  make  them  subject 
to  such  process,  to  reach  claims  for  money  due  from  them  to 
a  judgment  debtor.  And,  for  the  same  reason,  general  pro- 
visions making  property  subject  to  execution  or  liens  are 
construed  to  apply  only  to  the  property  of  private  persons 
and  corporations,  and  not  to  that  of  public  corporations  or 
bodies  politic.  {Shelly  v.  School  District,  103  Cal.  652 ;  Witter 
V.  School  District,  121  Cal.  350;^  Mayrhofer  v.  Board,  89 
Cal.  110;*  Whittaker  v.  Tuolumne  Co.,  96  Cal.  100;  Reclama- 
tion District  v.  Sacramento,  134  Cal.  480;  Savings  etc.  Soc. 
V,  San  Francisco,  131  Cal.  363.)  The  rule  is  said  to  be,  that 
**the  state  is  not  bound  by  general  words  in  a  statute,  which 
will  operate  to  trench  upon  its  sovereign  rights,  injuriously 
affect  its  capacity  to  perform  its  functions,  or  establish  a  right 
of  action  against  it."  {Mayrhofer  v.  Board,  89  Cal.  110.*) 
The  state  and  its  subordinate  bodies  perform  their  govern- 
mental functions  through  their  officers  and  employees  elected 
or  appointed  for  that  purpose.  Therefore,  any  process  of 
law  which  would  tend  to  embarrass  such  officers  or  employees 
while  in  (^ce,  and  hinder  or  distract  them  in  the  discharge 
of  official  duty,  would  injuriously  aflfect  the  capacity  of  the 
state  to  perform  its  functions  as  much  as,  if  not  more  than, 
the  annoyance  of  having  its  funds  subjected  to  garnishee 
process.  There  has  been  no  decision  on  this  branch  of  the 
subject  in  this  state,  but  in  many  of  the  sister  states  the 
same  rule  of  construction  has  been  applied  to  such  cases, 
and  a  statute  making  public  corporations  liable  to  ordinary 
^eeTm.  St.  Bep.  33.  '23  Am.  St.  Bep.  451. 
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garnishee  process  has  been  held  to  furnish  no  authority  for 
intercepting  the  salary  of  a  public  officer  or  employee  by 
such  means.  {Troy  etc,  Co.  v.  Denver,  11  Colo.  App.  368; 
Lewis  V.  Denver,  9  Colo.  App.  328 ;  Bank  v.  DibreU,  3  Sneed, 
379;  Pruitt  v.  Armstrong,  56  Ala.  306;  Roller  v.  Ames,  33 
Minn.  133.)  It  is  said  that  **The  salary  of  a  public  oflScer 
is  a  provision  made  by  law  for  his  maintenance  and  support 
during  his  term,  to  the  end  that,  without  anxiety  concerning 
his  means  of  subsistence,  he  may  be  able  to  devote  himself 
entirely  to  the  duties  of  his  office."  {Lewis  v.  Denver,  9  Colo. 
App.  328.)  ''By  reason  of  high  considerations  of  public 
policy,  the  salary  of  a  public  official,  whetiier  state,  county, 
or  municipal,  is  not  subject  to  garnishment;  not  because  of 
any  exemption  right  to  which  the  officer  is  entitled,  but 
because  the  interests  of  the  public  demand  if  {Troy  etc, 
Co.  V.  Denver,  11  Colo.  App.  368.)  **It  would  be  very  em- 
barrassing  generally,  and,  under  some  circumstances,  might 
prove  fatal  to  the  public  service,  to  allow  the  means  of  sup- 
port of  the  servants  of  the  government  to  be  intercepted," 
and  if  the  funds  were  thus  **  allowed  to  be  diverted  from  their 
legitimate  object,  by  process  of  attachment  in  favor  of  credi- 
tors, or  otherwise,  the  functions  of  the  government  might 
be  suspended."  {Bank  v.  DibreU,  8  Sneed,  379.)  It  may 
be  conceded  that  it  is  as  much  against  public  policy  to  subject 
the  salaries  of  public  officers  and  employees  to  garnishee 
process  as  it  is  to  subject  the  public  funds  to  such  process 
or  the  public  property  to  liens  or  executions.  The  legislature, 
however,  undoubtedly  has  the  power  to  determine  its  own 
policy  on  this  subject  with  resx>ect  to  the  offices,  officers,  and 
employees  within  its  control.  We  are  not  here  concerned  with 
constitutional  offices  and  officers,  and  we  do  not  wish  to  be 
understood  as  holding  that  the  act  under  discussion  can  be 
applied  to  them.  But  with  respect  to  those  clearly  within 
legislative  control,  if  it  fairly  appears  that  by  this  act,  prop- 
erly construed,  the  legislative  intent  to  declare  as  its  policy 
that  the  salaries  or  wages  may  be  thus  diverted  to  the  payment 
of  debts  of  such  officers  and  employees,  is  manifested  by 
the  language  used,  then  the  courts  are  bound  by  this  de- 
clared policy,  with  respect  to  the  officers  to  whom  it  can  be 
applied,  and  the  rule  of  construction  above  mentioned  be- 
comes, to  that  extent,  inapplicable. 
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The  section  in  question  is  to  ^' be  liberally  constraed,  with 
a  view  to  effect  its  objects."  (Code  Civ.  Proc.,  sec.  4.)  It 
mnst  be  construed  as  a  whole,  and  some  effect  must  be  given 
to  each  of  its  provisions  if  reasonably  possible.  It  provides, 
among  other  things,  that  when  the  auditor,  or  other  officer 
with  similar  functions,  pays  the  money  due  from  the  state  or 
public  corporation  into  court,  ''so  much  thereof  as  is  not 
exempt  from  execution  shall  be  paid  to  the  judgment  credi- 
tor, the  balance  to  the  judgment  debtor." 

It  was  of  course  intended  that  this  provision  as  to  money 
exempt  from  execution  should  have  some  application.  The 
legislature  must  have  had  in  mind  some  class  of  persons  en- 
titled to  receive  money  from  the  public  funds  who  are  entitled 
also  to  claim  such  money  as  exempt  from  execution.  There 
is  no  such  class  in  exigence,  except  officers  and  employees 
engaged  in  public  service.  Subdivision  10  of  section  690  of 
the  Code  of  Civil  Procedure  exempts  from  execution  **the 
earnings  of  the  judgment  debtor  for  his  personal  services 
rendered  at  any  time  within  thirty  days  next  preceding 
the  levy  of  execution  or  attachment."  The  intention  is 
therefore  by  this  clause  of  section  710  made  manifest  that 
salaries  and  wages  of  public  officers  and  employees  are  includ- 
ed in  the  meaning  of  the  phrases  ''money  owing,"  ''money 
which  belongs  to,"  and  "amounts  so  due  or  owing,"  and  it 
necessarily  implies  that  such  officers  and  employees  are  among  . 
those  persons  classed  as  "judgment  debtors"  to  whom  such 
money  is  due  or  owing,  and  that  they  are  subject  to  the 
garnishment  authorized  by  the  section. 

The  two  objections  that  the  law  is  special,  in  that  it  creates 
a  class  of  debtors  against  whom  it  is  not  necessary  to  issue 
execution,  whereas,  in -case  of  private  employees,  an  execution 
is  necessary  as  a  process  to  reach  such  assets  of  the  judgment 
debtor,  and  that  it  is  therefore  a  special  law  regulating  prac- 
tice in  the  courts  (Const.,  art.  IV,  sec.  25,  subd.  3),  and  that 
if  it  is  a  general  law,  it  is  not  uniform  in  its  operation,  will 
be  considered  together.  A  law  is  not  special  if  it  relates  to 
a  class,  and  the  class  is  founded  upon  intrinsic  differences, 
requiring  or  reasonably  justifying  different  regulations. 
(Rode  V.  Siehe,  119  Cal.  521.)  And  a  general  law  does  not 
violate  the  constitutional  provision  requiring  uniformity  in 
its  operation,  if  it  applies  alike  to  all  persons  or  objectsr 
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within  the  class  to  which  it  relates.  {Vail  v.  San  Diego,  126 
Cal.  35.)  The  fact  that  there  has  been  heretofore  no  means 
by  which  monejrs  due  from  the  state,  or  from  its  public 
corporations,  could  be  reached  and  applied  upon  the  debts 
of  the  persons  to  whom  they  were  due,  and  that  considerations 
of  public  policy  required  that  public  corporations  and  public 
oflScers  and  employees  should  not  be  held  subject  to  the  or- 
dinary provisions  and  processes  of  law  for  the  garnishment 
of  debts  and  claims  due  or  owing,  sufficiently  distinguishes 
the  classes  of  persons  and  assets  to  which  this  section  relates 
to  justify  the  legislature  in  making  special  regulations  con- 
cerning the  persons  concerned  and  the  mode  of  reaching  the 
assets.  It  does  not  destroy  its  character  as  a  general  law, 
nor  its  uniformity  of  operation,  that  its  provisions  in  these 
particulars  diflfer  somewhat  from  the  ordinary  processes  of 
attachment  and  execution. 

Some  objections  are  urged  on  account  of  the  difficulty  of 
making  a  practical  application  of  the  law  in  connection  with 
the  provisions  of  the  San  Francisco  charter  respecting  the 
manner  of  auditing  and  paying  demands  on  the  treasury. 
The  law  requires  the  auditor  to  **draw  his  warrant  in  favor 
of,  or  pay  into,  the  court"  the  money  to  apply  on  the  judg- 
ment. We  have  punctuated  the  above  quotation  to  accord 
with  our  construction  of  its  meaning.  The  provision  means 
that  the  auditor  may  himself  pay  the  money  into  court,  or,  if 
he  chooses,  or  if,  from  special  provisions  of  the  law  or  the 
charter  under  which  he  is  acting,  he  is  not  authorized  to 
make  payments  out  of  the  treasury,  then  he  may  draw  his 
warrant  for  the  amount  necessary  to  satisfy  the  judgment, 
or  for  the  whole  salary  due,  in  favor  of  the  court  or  the  proper 
oflScer  authorized  to  receive  money  paid  into  the  court.  The 
law  applies  generally  to  all  public  corporations,  and  it  may  be 
that  in  some  cases  the  auditor  is  authorized,  or  will  be  au- 
thorized, to  make  such  payments  from  the  treasury.  The 
San  Francisco  charter  gives  the  auditor  authority  only  to 
audit  and  allow  demands  and  indorse  his  allowance  thereon. 
And  this  indorsement  appears  to  be  the  only  ''warrant"  for 
its  payment  contemplated  by  that  instrument.  (Charter, 
art.  rV,  chap.  II,  sees.  3,  7.)  Payment  can  be  made  by  the 
treasurer  only  of  such  demands  as  have  been  thus  allowed  by 
the  auditor.     (Charter,  chap.  Ill,  sees.  2,  5,  6.)     When  the 
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court,  or  its  authorized  oflfieer,  haa  received  the  warrant,  or,  in 
the  case  of  San  Francisco,  the  demand  properly  audited,  al- 
lowed, and  indorsed,  it  will  be  the  duty  of  such  court  or  officer 
to  attend  to  the  presentation  of  the  demand  to  the  treasurer 
and  to  receive  the  money  thereon  and  apply  the  same,  or  the 
part  thereof  not  exempt  from  execution,  to  the  satisfaction  of 
the  judgment.  We  can  see  no  insuperable  difficulty  in  carrying 
out  the  purposes  of  the  law. 

For  the  foregoing  reasons  we  hold  that  the  auditor  is  justi- 
fied in  refusing  to  audit  and  allow  the  demand  in  favor  of 
the  petitioner  except  as  to  the  excess  above  the  judgment.  As 
no  demand  was  made  except  for  the  whole  sum,  a  mandate 
cannot  be  issued  requiring  the  allowance  of  a  part  only.  The 
auditor  is  entitled  to  a  proper  demand  before  he  becomes 
subject  to  a  suit  in  mandamus.  It  may  be  that  upon  a  de- 
mand for  the  correct  amount  he  would  comply. 

The  petition  is  denied. 

Angellotti,  J.,  McFarland,  J.,  Henshaw,  J.,  and  Lorigan,  J., 
concurred. 

VAN  DYKE,  J.,  concurring. — I  concur  in  the  foregoing, 
as  it  is  expressly  limited  to  such  offices  as  the  legislature  may 
create  or  abolish  at  its  pleasure  in  the  interest  of  the  public 
service.  As  to  such  offices,  the  legislature  may  doubtless  sub- 
ject the  employees  or  officers  appointed  or  elected  to  fill  the 
same  to  the  garnishee  process.  The  act  under  consideration, 
adding  a  new  section  to  the  Code  of  Civil  Procedure,  is,  how- 
ever, broad  enough  in  its  terms  to  cover  all  offices  in  the  state. 
As  to  constitutional  offices,  however,  the  salary  or  compensa- 
tion of  the  incumbents  of  which  is  provided  for  by  the  con- 
stitution, it  is  clearly  not  within  the  power  of  the  legislature 
to  interfere  with  the  payment  of  such  salary  or  compensation 
in  the  least.  For  instance,  the  constitution  provides  in  ex- 
press terms  that  the  governor  and  other  executive  state 
officers  "shall,  at  stated  times  during  their  continuance  in 
office,  receive  for  their  services  a  compensation  which  shaU 
not  be  increased  or  diminished  during  the  term  for  which  they 
shall  have  been  elected."  And  as  to  the  judicial  department, 
the  constitution  declares  **The  justices  of  the  supreme  court 
and  judges  of  the  superior  courts  shall  severally,  at  stated 
times  during  their  continuance  in  office,  receive  for  their 
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services  a  compensation  which  shall  not  be  increased  or  di- 
minished after  their  election,  nor  during  the  term  for  which 
they  shall  have  been  elected."  The  constitution  also  declares 
that  members  of  the  legislature  ''shall  not  be  subject  to  any 
civil  process  during  the  session  of  the  legislature,  nor  for 
fifteen  days  next  before  the  commencement  and  after  the  ter- 
mination of  each  session."  Clearly  the  garnishee  process 
cannot  be  employed  to  intercept  or  reduce  the  salary  or  com- 
pensation of  these  ofiScers  as  in  the  constitution  provided.  And 
the  act  in  question  as  to  such  officers  is  clearly  unconstitu- 
tional. 

BEATTT,  C.  J.,  dissenting.— If  section  710  of  the  Code  of 
Civil  Procedure  requires  a  construction  which  makes  it  ap- 
plicable to  the  salaries  of  legislative  officers,  it  must  by  the 
same  construction  be  held  applicable,  in  terms  and  intention, 
to  the  salaries  provided  by  the  constitution  for  constitutional 
officers.  This  seems  to  be  conceded,  but  Justice  Van  Dyke 
holds  that  as  to  the  latter  class  of  officers  it  is  unconstitu- 
tional, while  the  principal  opinion  leaves  this  question  open. 
According  to  my  view  of  the  case,  the  question  thus  left  unde- 
cided is  important,  if  not  vital.  A  law  will  not  be  so  con- 
strued as  to  bring  it  in  conflict  with  the  constitution  if  such 
construction  can  be  avoided  without  disregarding  the  plainly 
expressed  intention  of  the  legislature — or,  in  other  words,  if 
it  can  be  given  any  reasonable  construction  in  harmony  with 
the  fundamental  law. 

This  law  is,  in  my  opinion,  at  least  susceptible  of  a  con- 
struction limiting  its  application  to  debts  other  than  salary 
demands,  and  ought  to  receive  that  construction  if,  according 
to  the  construction  placed  upon  it  by  the  court,  it  is  even  in 
part  unconstitutional.  Concurring,  as  I  do,  in  the  view  ex- 
pressed by  Justice  Van  Dyke  upon  the  constitutional  ques- 
tion, I  must  dissent  from  the  judgment. 

Rehearing  denied. 
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[li.  A.  No.  1118.    Department  One.— February  12,  1904.] 

E.  P.  JUSTICB,  Appellant,  v.  F.  M.  ROBINSON,  Tax-Col- 
lector,  etc.,  Respondent. 

AonoN  TO  Beoovbb  Taxes  Paid— Fatally  Dbfective  Protest — Insut- 
ncisNT  Complaint — ^Amendment — ^Dismissal  of  Action. — In  an 
action  to  recover  taxes  paid,  where  the  complaint  was  radically 
defective,  and  not  amendable  so  as  to  state  a  cause  of  action,  by 
reason  of  a  fatal  defect  in  the  notice  of  protest  made  part  thereof, 
the  court  properly  refused  to  admit  the  notice  of  protest  in  evidence, 
and  dismissed  the  action,  and  the  plaintiff  could  not  have  been  pre- 
judiced in  not  allowing  him  leave  to  amend  the  complaint,  for  which 
he  did  not  ask,  and  which  could  not  have  benefited  him. 

Id. — ^Taxes  in  Bbainagb  Disteiot — ^Protest — Comuov-Iulw  Bulb — 
VOLUNTAET  PAYMENT. — The  Drainage  Act  of  1897  did  not  adopt  the 
Political  Code  in  reference  to  the  collection  of  taxes,  and  did  not 
provide  that  a  payment  of  taxes  in  a  drainage  district  under  protest 
should  be  regarded  as  voluntary;  and  the  general  common-law  rule 
as  to  the  payment  of  taxes  under  protest,  in  the  absence  of  statutory 
provision,  applies  to  such  payment.  Where  the  notice  of  protest 
merely  assailed  the  legality  of  the  drainage  district  and  the  validity 
of  the  assessmoit  and  levy  of  the  tax,  and  did  not  show  any  acts 
amounting  to  duress  or  coercion,  it  is  insufficient  to  divest  the  pay- 
ment of  its  voluntary  character;  and  one  who  is  deemed  to  have 
made  such  voluntary  payment  has  no  right  of  action  to  recover  the 
same. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    J.  W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McKelvey  &  Bowes,  for  AppeUant. 

Victor  Montgomery,  for  Respondent. 

VAN  DYBZB,  J. — The  action  was  brought  to  recover  back 
taxes  paid  to  the  defendant,  a  tax-collector  of  Orange  County, 
and  ex  officio  tax-collector  of  Bolsa  Drainage  District,  under 
protest.  The  defendant's  demurrer  to  the  complaint  was 
overruled,  and  thereupon  an  answer  was  served  and  filed. 
Upon  motion  by  plaintiff  certain  defenses  set  up  in  the  an- 
swer were  stricken  out  by  the  court.  Thereafter  the  case  was 
set  for  trial,  and  the  parties  appearing  in  court,  and  a  jury 
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being  waived,  the  plaintiff  was  called  as  a  witness,  where- 
upon defendant  objected  to  the  introduction  of  any  evidence, 
on  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  sustained  the  ob- 
jection of  the  defendant,  and  thereupon  dismissed  the  action. 
The  appeal  is  taken  from  the  judgment  entered  upon  the  dis- 
missal. 

Appellant  claims  that  it  was  error  upon  the  part  of  the 
court  to  dismiss  the  action  as  stated,  without  a  formal  motion 
being  made  for  that  purpose,  contending  that  the  plaintiff 
could  have  met  such  motion  by  asking  leave  to  amend  its 
complaint.  But  the  plaintiff  was  present  in  court  by  coun- 
sel, and  had  an  opportunity  then  and  there  to  ask  such  leave, 
and  failed  to  do  so,  simply  reserving  an  exception  to  the 
ruling  of  the  court.  Besides,  no  possible  benefit  could  have 
been  derived  by  the  plaintiff  if  the  cause  had  been  left  pend- 
ing in  the  court  after  the  refusal  to  hear  evidence  in  the  case. 
It  is  quite  true,  as  suggested  by  the  appellant,  that  the  objec- 
tion to  the  introduction  of  evidence  raised  practically  the 
same  question  which  had  been  decided  by  the  court  in  over- 
ruling the  demurrer.  Still,  the  court  upon  further  considera- 
tion of  the  case  may  have  arrived  at  the  conclusion,  and 
probably  did,  that  the  complaint  was  fatally  defective,  and 
that  the  demurrer  should  have  been  sustained  instead  of  being 
overruled.  The  complaint,  however,  could  not  have  been 
amended  so  as  to  state  a  cause  of  action,  for  the  reason  that 
the  notice  of  protest  itself  was  fatally  defective,  and  that,  of 
course,  could  not  be  amended.  The  plaintiff,  therefore,  was 
not  prejudiced  in  not  being  allowed  leave  to  amend.  In  the 
notice  of  protest  attached  to  and  made  a  part  of  the  com- 
plaint, it  is  stated  that  the  Bolsa  Drainage  District  was  not 
legally  formed;  that  the  assessment  was  not  made  by  duly 
elected  and  qualified  assessment  commissioners;  that  they  did 
not  make  any  assessment  of  plaintiff  ^s  land  and  retur&  the 
same  to  the  board  of  directors;  that  no  certified  assessment- 
rolls  had  ever  been  returned  to  the  tax-collector  of  any  assess- 
ment in  said  district;  and  that  the  tax  was  wholly  void  and 
levied  contrary  to  law. 

The  general  rule  in  reference  to  the  payment  of  taxes  under 
protest,  where  not  controlled  by  some  statutory  provision,  is, 
that  in  the  absence  of  acts  amounting  to  duress  or  coercion 
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the  payment  is  deemed  to  be  voluntary,  and  a  mere  protest 
made  at  the  time  of  such  payment  does  not  divest  it  of  its 
voluntary  character.  Where  there  is  no  legal  compulsion,  the 
legal  effect  of  the  payment  is  not  impaired  by  protest.  {Mc- 
MUlan  V.  Richards,  9  Cal.  417  ;^  Bucknall  v.  Story,  46  Cal. 
597;*  Bank  of  Woodland  v.  Webber,  52  Cal.  73;  WUls  v. 
Austin,  53  Cal.  152;  Dean  v.  Vamum,  80  Cal.  86.)  There- 
fore, according  to  the  statement  in  the  notice  of  protest,  the 
plaintiff  was  under  no  legal  compulsion  whatever  to  pay  said 
taxes,  and  the  payment,  in  law,  was  made  voluntarily  upon 
his  part,  and  he  has  no  right  of  action  to  recover  the  same. 
The  amendment  to  the  Political  Code  of  1893  (sec.  3819), 
providing  that  a  payment  of  taxes  under  protest  shall  not  be 
regarded  as  voluntary,  applies  to  the  collection  of  state  and 
county  taxes  only.  It  provides  that  in  case  suit  be  brought 
for  the  recovery  of  taxes  so  paid,  and  judgment  is  recovered, 
it  "shall  be  entered  against  such  county  therefor,"  and  in 
case  such  tax  or  portion  thereof  may  have  been  paid  by  the 
county  treasurer  into  the  state  treasury  it  **  shall  be  regarded 
as  an  amount  due  the  county  from  the  state,  and  shall  be 
deducted  in  the  next  settlement  had  by  the  county  with  the 
controller."  The  Drainage  Act  of  1897  (Stats.  1897,  p.  334), 
under  which  this  case  arose,  does  not  contain  any  such  pro- 
vision, nor  did  it  adopt  the  Political  Code  in  reference  to  the 
assessment  and  collection  of  state  and  county  taxes;  and  the 
rule  as  at  common  law  applies  in  this  case. 
Judgment  affirmed* 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  1395.    Department  Two.— February  12,  1904.] 

JOHN  SULLIVAN,  Appellant,  v.  CALIFORNIA  REALTY 
COMPANY,  Respondent. 

BUILDINO  CONTHACT — EiTECT  OF  FAttURE  TO   SlQN   SPECITICATIONS — ^AC- 

TiON  BT  Owner  to  Cancel  Ck)NTRACT. — The  provision  of  section 
1183%  of  the  Code  of  Civil  Procedure  declaring  a  building  contract 
for  more  than  one  thousand  dollars  void,  if  it  refers  to  plans  and 

^  70  Am.  Dee.  655,  and  note.  *  13  Am.  Hep.  220. 
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specifications,  unless  thej  are  completed  and  signed  by  the  parties 
to  the  contract  at  the  time  of  the  execution  thereof,  is  intended  for 
the  protection  of  other  persons  entitled  to  liens,  who  are  not  parties 
to  the  contract.  The  contractor  and  owner  of  the  building  cannot 
claim  that  the  contract  is  void  as  between  them  for  failure  to  com- 
ply with  the  statute;  and  the  owner  cannot  maintain  an  action  to 
avoid  the  contract,  and  have  it  canceled  and  delivered  up,  because 
the  plans  and  specifications  were  not  signed  as  required  by  the 
statute. 

Id. — Failure  to  do  E<juity — Expensb  Incurred  bt  Contractor. — ^If  it 
be  conceded  that  the  contract  was  void  between  the  parties,  the 
owner  cannot  maintain  an  action  in  equity  to  cancel  the  contract, 
where  he  has  not  offered  to  do  equity,  by  reimbursing  the  contractor 
who  has  incurred  expense  in  placing  building  material  on  the  ground 
and  in  commencing  work  and  operations  under  the  contract. 

Id. — Non-Payment  of  First  Installment-^Imiiaterial  Attempt  to 
Krase  Beoeipt — Evidence — ^Findings. — Where  the  court  finds  that 
no  part  of  the  first  installment  under  the  contract  had  been  paid,  an 
attempted  erasure  by  the  contractor  of  a  receipt  of  payment  thereof 
acknowledged  in  the  contract,  which  was  still  left  legible^  is  imma- 
terial, and  cannot  affect  the  admissibility  of  the  contract  in  evidence. 

Id. — Cross-Complaint  for  First  Installment — Jurisdiction. — ^Where 
the  plaintiff  sues  in  equity  to  cancel  the  contract,  equity  has  juris- 
diction of  every  subject-matter  connected  with  the  transaction  be- 
tween the  parties,  and  may  award  judgment  for  the  defendant  under 
ar  cross-complaint  for  the  amount  of  the  first  installment  due  to  the 
contractor  and  unpaid,  though  the  amount  thereof  is  less  than  three 
hundred  dollars. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion. 

G.  C.  De  Garmo,  for  Appellant. 

Charles  H.  Mattingly,  for  Respondent 

COOPER,  C. — Appeal  from  judgment  on  the  judgment- 
roll. 

In  August,  1901,  plaintiff  and  defendant  entered  into  a 
written  contract,  by  the  terms  of  which  defendant  was  to  con- 
struct a  dwelling-house  for  plaintiff  upon  a  lot  described  in 
the  contract  for  the  sum  of  one  thousand  and  sixty  dollars, 
payable  in  installments  as  provided  therein.    The  defendant 
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proceeded  to  place  materials  upon  the  ground,  and  began  the 
work,  as  contemplated  by  the  terms  of  the  contract,  when  this 
action  was  commenced  by  the  plaintiff  for  the  purpose  of 
having  the  contract  declared  void,  delivered  up,  and  canceled, 
and  to  enjoin  the  defendant  from  further  proceedings  there- 
under. The  defendant  answered,  and,  in  addition  to  the 
denials  contained  in  his  answer,  set  up  by  way  of  cross-com- 
plaint that  the  plaintiff  was  indebted  to  it  in  the  sum  of  one 
hundred  and  eighty  dollars,  being  the  first  installment  due 
under  the  contract^  for  which  sum  it  prayed  judgment.  The 
case  was  tried  before  the  court,  and  upon  the  findings,  which 
are  not  challenged,  judgment  was  entered  for  defendant  for 
the  amount  claimed  in  its  cross-complaint.  Plaintiff  insists 
that  the  judgment  is  erroneous  for  certain  reasons  herein  dis- 
cussed in  their  order.  He  contends  that  the  contract  is  void 
for  the  reason  that  the  plans  and  specifications  for  the  build- 
ing were  not  signed  by  the  parties  and  recorded  as  provided 
by  section  1183^  of  the  Code  of  Civil  Procedure,  which  was 
in  force  at  the  time  of  making  the  contract.  The  section  so 
far  as  material  here  reads:  ** Whenever  such  contract  [over 
one  thousand  dollars]  refers  to  plans  and  specifications  in 
accordance  with  which  the  work  is  to  be  done,  it  shall  be  void, 
unless  such  plans  and  specifications  be  completed  and  signed 
by  the  parties  to  the  contract  at  the  time  of  the  execution 
thereof." 

Plaintiff,  being  one  of  the  original  parties  to  the  contract, 
and  having  made  and  signed  it  without  showing  or  claiming 
any  damage  by  reason  of  the  failure  to  sign  the  plans  and 
specifications,  now  claims  that,  by  reason  of  his  own  failure 
to  comply  with  the  statute,  the  contract  is  void  as  to  him. 

We  conclude  that  for  the  reasons  fuUy  given  in  the  late 
case  of  Loidlaw  v.  Marye,  133  Cal.  176,  the  plaintiff  cannot 
claim  the  contract  to  be  void  as  between  the  parties  to  it. 
The  statute  was  intended  for  the  protection  of  subcontractors, 
materialmen,  artisans,  and  laborers,  and  to  preserve  to  them 
the  right  to  liens.  They  are  not  parties  to  the  contract,  and 
may  be  justly  entitled  under  the  law  to  the  value  of  their 
materials  and  labor,  even  though  the  original  parties  fail  to 
make  the  contract  as  directed  by  the  statute.  In  Laidlaw 
V.  Marye,  the  court  said:  "But  the  law  never  meant  to  re- 
ward the  contractor  for  his  disobedience,  by  conferring  upon 
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him,  for  its  violation,  greater  rights  than  would  have  been 
his  had  he  obeyed  it.  Therefore,  as  between  him  and  the 
owner,  the  contract  must  remain  not  the  basis  of  his  recovery 
but  the  measure  and  test  of  his  rights  to  recover.  He  must 
still  show  a  substantial  compliance  with  its  terms  to  warrant 
any  recovery  at  all,  and  the  measure  of  his  recovery,  even 
under  implied  assumpsit,  must  be  limited  as  to  him  by  the 
contract  price.  .  .  .  This  declaration  of  law,  we  think,  is  emi- 
nently just  and  sound.  It  is,  as  was  before  said,  a  recession 
from  the  earlier  views  of  the  court,  and  a  declaration  of  the 
true  principle.  It  is  applicable  to  every  case  where  the  con- 
tract fails  for  lack  of  recordation ;  for  in  all  of  them  it  is  still 
the  understanding  of  the  parties  that  such  work,  and  only 
such  work,  as  is  called  for  by  the  terms  of  the  contract  shall 
be  performed." 

In  addition  to  what  has  been  said  concerning  the  validity 
of  the  contract  as  between  the  parties,  even  if  it  be  conceded 
that  the  contract  is  void,  the  plaintiff  cannot  be  allowed,  un- 
der the  facts  of  this  case,  to  have  a  decree  canceling  it.  He 
alleges,  and  the  court  finds,  that  since  making  the  contract  the 
defendant  placed  upon  the  lot  certain  building  material  and 
commenced  work  and  operations  under  the  said  contract. 
There  is  no  offer  by  plaintiff  to  pay  for  this  work  or  material 
or  to  place  the  defendant  in  his  former  position.  Plaintiff 
cannot  have  the  aid  of  a  court  of  equity  for  the  purpose  of 
canceling  a  contract  without  offering  to  do  equity  on  his  part. 

Plaintiff  claims  that  the  court  found  that  defendant  al- 
tered the  contract  in  a  material  respect  after  it  was  executed, 
and  that  for  this  reason  it  is  void.  The  finding  on  this  point 
is:  **That  plaintiff  and  defendant  entered  into  said  contract 
in  good  faith  and  for  a  valuable  consideration ;  that  after  said 
contract  was  signed  and  entered  into  by  plaintiff  and  defend- 
ant, and  after  the  failure  and  refusal  of  plaintiff  to  pay  the 
first  installment  of  one  hundred  and  eighty  dollars  according 
to  the  terms  of  said  contract,  the  defendant,  without  the 
knowledge  and  consent  of  the  plaintiff,  made  an  attempted 
erasure  of  the  following  words  of  said  contract  by  drawing  a 
pen  and  ink  mark  through  them:  'One  hundred  and  eighty 
dollars,  cash,  the  receipt  of  which  is  hereby  acknowledged  to 
Davis  &  Company';  that  there  was  no  agreement  between 
plaintiff  and  defendant  whereby  Davis  &  Co.  were  to  become 


Digitized  by  LjOOQIC 


Feb.  1904.]     Sullivan  v.  California  Realty  Co.  205 

parties  to  said  contract,  or  that  said  contract  was  not  to  be- 
come operative  until  said  Davis  &  Co.  should  sign  the  same. 
That  said  contract  contains  all  the  terms  and  conditions 
thereof  between  the  parties  thereto ;  that  there  was  no  written, 
oral  or  other  contract  between  the  parties  to  this  action  with 
respect  to  the  subject-matter  embraced  in  said  contract." 

The  court  elsewhere  found:  **That  the  plaintiff  at  all  times 
has  failed  and  refused,  and  still  fails  and  refuses,  to  pay  the 
first  installment  of  $180  under  said  contract."  As  neither 
plaintiff  nor  Davis  &  Co.  paid  the  one  hundred  and  eighty 
dollars,  the  question  of  erasure  was  wholly  immaterial.  The 
court  found  the  contract  with  the  words  claimed  to  have  been 
erased  as  part  thereof.  That  the  words  were  attempted  to  be 
erased  does  not  imply  that  they  were  erased.  The  court 
found  that  they  were  not,  and  disposed  of  the  case  on  that 
theory. 

In  order  to  affect  the  question  of  the  admissibility  of  a 
writing  in  evidence  it  must  appear  that  the  alteration  was  in 
a  part  material  to  the  question  in  dispute.  If  so,  the  party 
offering  the  instrument  may  show  that  the  alteration  was 
made  by  the  consent  of  the  parties,  or  properly  or  innocently 
made,  before  he  can  introduce  it  in  evidence.  (Code  Civ. 
Proc,  sec.  1982.)  The  court  here  finds  that  the  alteration 
was  made  without  the  knowledge  or  consent  of  the  plaintiff, 
but  does  not  find  that  it  was  not  properly  or  innocently  made. 
For  aught  that  appears,  the  plaintiff  himself  may  have  intro- 
duced, and  probably  did  introduce,  the  contract  in  evidence. 
As  the  court  found  it,  in  the  language  in  which  it  was  ori- 
ginally made,  the  attempted  erasure  becomes  immaterial.  The 
language  used  in  plaintiff's  brief  shows  the  point  untenable, 
for  he  says:  ''The  second  point  raised  by  appellant  is,  that 
after  appellant  refused  to  pay  respondent  $180,  which,  ac- 
cording to  the  terms  thereof,  was  payable  on  the  day  of  the 
contract,  respondent  without  the  knowledge  or  consent  of 
appellant  made  an  attempted  erasure  of  that  part  of  the  con- 
tract which  would  constitute  a  receipt  for  said  sum  of  $180, 
which  appellant  refused  to  pay  according  to  the  contract." 

If  we  are  to  understand  from  this  that  appellant,  while 
admitting  his  refusal  to  pay  the  one  hundred  and  eighty  dol- 
lars, desired  the  court  to  consider  the  erased  part  of  the  con- 
tract for  the  purpose  of  evidence,  in  order  to  show  that  he 
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had  paid  it,  it  is  evident  that  his  position  finds  no  support  in 
law  or  fair  dealing  between  man  and  man. 

Finally  it  is  claimed  that,  as  the  amount  under  the  cross- 
complaint  is  less  than  three  hundred  dollars,  the  court  had 
no  jurisdiction  to  give  defendant  a  judgment  for  the  amount 
found  due  him.  This  presents  the  question  as  to  whether  or 
not  in  an  action  brought  in  the  superior  court  where  plaintiff 
fails  to  prove  his  allegations,  and  the  defendant  established  a 
just  claim  for  less  than  three  hundred  dollars  under  his  cross- 
complaint,  the  court  has  jurisdiction  to  give  defendant  an 
a£Srmative  judgment.  If  plaintiff  had  not  brought  defend- 
ant into  court  to  answer  concerning  the  contract,  the  superior 
court  would  have  had  no  jurisdiction  as  to  the  one  hundred 
and  eighty  dollars  due  on  the  first  installment.  But  the  plain- 
tiff sought  relief  concerning  the  contract  and  transaction  set 
forth  in  his  complaint,  and  sought  to  be  relieved  from  the 
payment  of  the  one  hundred  and  eighty  dollars  and  all  other 
amounts  that  might  accrue  under  the  contract  The  defend- 
ant sought  to  establish  the  fact  that  plaintiff  was  liable  for 
the  one  hundred  and  eighty  dollars,  and  for  all  sums  that 
might  become  due  under  the  contract.  The  result  of  the  judg- 
ment was,  that  plaintiff  was  held  to  be  bound  by  the  contract, 
and,  necessarily,  that  that  portion  of  it  under  which  the  one 
hundred  and  eighty  dollars  had  become  due  was  valid. 

The  plaintiff  having  invoked  the  aid  of  the  court  in  order 
to  obtain  affirmative  relief,  the  court  had  power  in  the  one 
case  and  then  and  there  to  give  defendant  judgment  for  such 
sum  as  had  become  due  under  the  contract.  Its  power  ex- 
tended equally  to  each  and  every  part  of  the  case  and  to  every 
issue  therein.  A  court  of  equity  is  not  so  impotent  that  it 
can  find  that  a  contract  is  valid,  and  that  one  hundred  and 
eighty  dollars  is  due  to  the  defendant  thereunder,  and  yet 
not  be  able  to  give  defendant  a  judgment.  The  Code  of  Civil 
Procedure  provides  (sec.  442):  ''Whenever  the  defendant 
seeks  affirmative  relief  against  any  party,  relating  to  .  .  . 
the  contract  or  transaction  upon  which  the  action  is  brought, 
...  he  may,  in  addition  to  his  answer,  file  at  the  same 
time  ...  a  cross-complaint." 

It  is  clear  that  the  defendant  sought  affirmative  relief,  de- 
pending upon  the  contract  and  transaction  upon  which  the 
action  was  brought.    Although  plaintiff  sought  to  have  the 
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contract  canceled,  yet  his  action  was  based  upon  it,  and  was 
for  relief  concerning  it  In  Freeman  v.  Seitz,  126  CaL  292, 
in  speaking  of  a  counterdaim  for  less  than  three  hundred 
dollars  under  a  similar  section  of  the  code,  this  court  said: 
''The  law  abhors  a  multiplicity  of  actions,  and  the  evident 
intent  of  the  legislature  in  passing  the  code  provision  was, 
that  all  matters  that  may  be  the  subject  of  litigation  between 
the  parties  within  the  limitations  prescribed  shall  be  settled 
in  the  one  action." 

The  object  of  a  counterclaim  is  to  prevent  litigation  by 
enabling  the  parties  to  arrive  at  an  adjustment  of  their  mu- 
tual demands  in  a  single  action.  (WaddeU  v.  Darling,  51 
N.  Y.  327;  Allen  v.  Shackelion,  15  Ohio  St.  145.) 

The  code  provision  should  receive  a  liberal  construction,  to 
the  end  that  controversies  between  the  same  parties  and  con- 
cerning the  same  subject-matter  may  be  adjusted  in  one  pro- 
ceeding. (Glen  and  Hall  Co.  v.  Hall,  61  N.  Y.  226;*  F<wi 
Bruni  v.  Day,  81  N.  Y.  251.) 

It  was  intended  to  abrogate  the  rule  previously  existing, 
and  to  enable  litigants  to  adjust  all  differences  as  effectually 
as  they  might  do  by  bill  and  cross-bill  in  equity.  (Oleason 
V.  Moen,  2  Duer,  642;  Boston  Silk  Works  v.  EuU,  37  How.  Pr. 
299.) 

The  complaint  stated  facts  giving  the  superior  court  juris- 
diction. When  such  jurisdiction  attached  in  an  equity  pro- 
ceeding it  attached  for  all  purposes  connected  with  the  case. 

It  has  accordingly  been  held  that  when  the  superior  court 
has  jurisdiction  of  the  original  case,  and  an  indemnity  bond 
was  given  by  several  sureties,  with  a  several  liability  of  each 
for  less  than  three  hundred  dollars,  the  superior  court  had 
jurisdiction,  upon  motion,  under  section  1055  of  the  Code  of 
Civil  Procedure,  to  order  judgment  against  each  surety  for 
the  amount  for  which  he  was  severally  liable.  (Moore  v. 
McSleeper,  102  Cal.  277.) 

It  was  held  that  this  court  had  jurisdiction  on  appeal  from 
an  order  made  after  final  judgment  directing  the  payment  of 
a  sum  less  than  three  hundred  dollars,  as  the  superior  court 
had  original  jurisdiction  as  to  the  subject  of  the  action.  (Ear- 
ron  V.  Harron,  123  Cal.  509.)  So  where  the  defendant  re- 
covered a  judgment  upon  his  counterclaim  for  the  sum  of  one 

»19  Am.  Bep.  278. 
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dollar  and  costs,  the  judgment  was  aflSrmed  here,  although 
the  question  as  to  the  jurisdiction  of  the  court  to  render  such 
judgment  was  not  discussed.  {Davis  v.  Hurgren,  125  CaL 
48.)  And  in  all  cases  at  law  where  the  complaint  states  a 
cause  of  action  giving  the  superior  court  jurisdiction  the 
plaintiff  may  recover  judgment  for  a  less  sum  than  three 
hundred  dollars,  the  only  penalty  being  that  he  cannot  re- 
cover costs. 

Plaintiff  relies  upon  Oriswold  v.  Pieratt,  110  Cal.  259. 
There  the  counterclaim  did  not  arise  out  of  the  transaction, 
set  forth  in  the  complaint.  That  case  is  discussed  and  dis- 
tinguished in  Freeman  v.  Seitz,  126  CaL  292,  and  it  is  not 
necessary  to  repeat  the  reasons  therein  stated. 

We  advise  that  the  judgment  be  aflSrmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Henshaw,  J.,  Lorigan,  J.,  McFarland,  J. 


Il438«, 

{ifm  [S.  F.  No.  2715.    In  Bank.— Febmary  12, 1904.] 


MILLER  &  LUX,  Respondent,  and  SAN  JOAQUIN  AND 
KINGS  RIVER  CANAL  AND  IRRIGATION  COM- 
PANY,  Appellant,  v.  ENTERPRISE  CANAL  AND 
LAND  COMPANY,  and  JEFFERSON  JAMES,  Re- 
spondents, and  J.  C.  MO  WRY,  Intervener,  Respondent. 

Water-Bights — Appropriation  from  Navigable  Stream — Trespass  bt 
Subsequent  Appropriator  —  Injunction. — ^Where  a  plaintiff  has 
for  many  years  appropriated  water  from  a  navigable  stream  for  the 
irrigation  of  lands,  and  for  the  supply  of  the  inhabitants  of  cities 
and  towns  with  pure  water,  without  complaint  from  any  public  au- 
thority, state  or  national,  that  navigation  has  been  interfered  with 
by  such  appropriation,  no  person  not  connected  with  the  govem- 
meut  can  complain  of  such  appropriation;  and  the  plaintiff  may 
enjoin  the  interference  of  a  trespasser  with  its  dam  and  ditch,  and 
such  trespasser  cannot  defend  the  trespass  on  the  ground  that  plain- 
tiff's dam  obstructs  the  navigable  stream. 
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Id. — Limitation  of  Maxtus. — The  maxuns  that  "No  one  acquires  a  right 
of  action  from  his  own  wrong/'  that  "Ont  of  a  base  transaction 
a  cause  of  action  does  not  arise/'  and  that  "He  who  comes  into  a 
eonrt  of  equity  must  come  with  clean  hands,"  etc,  haTe  their  limi- 
tations, and  will  not  be  allowed  to  work  a  great  injustice  and  wrong, 
when  the  allied  unlawful  act  is  unconnected  with  any  transaction 
between  the  parties  to  the  suit,  and  is  one  with  which  the  defend- 
ant has  no  concern. 

Id. — Bill  of  Exceptions — Settijbment  by  Ex-Judob — Constitutional 
Law — Stare  Decisis. — The  power  of  a  judge  who  has  tried  a  cause 
to  settle  a  bill  of  exceptions  therein,  after  the  expiration  of  his  term 
of  office,  conferred  by  section  663  of  the  Code  of  Civil  Procedure,  has 
been  continuously  recognized  and  declared  by  this  court  for  too 
long  a  period  of  time  to  be  now  questioned  as  unconstitutional,  and 
its  validity  is  a£Qbrmed  upon  the  rule  of  stare  deciiia. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    J.  E.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  A.  Rankin,  Houghton  &  Houghton,  and  Prank  H. 
Short,  for  Appellant. 

W.  C.  Graves,  N.  C.  Coldwell,  Archie  Borland,  and  Cold- 
well  &  Borland,  for  Enterprise  Canal  and  Land  Company 
and  Jefferson  G.  James,  Respondents. 

Octave  G.  Du  Py,  for  Miller  &  Lux,  Respondent. 

Isaac  Prohman,  for  Intervener,  Respondent. 

McFARLAND,  J. — This  is  an  action  to  restrain  the  de- 
fendants from  diverting  water  from  the  San  Joaquin  River 
by*  means  of  a  certain  dam  and  ditch.  The  plaintiff  Miller 
&  Lux  and  the  intervener,  Mowry,  assert  rights  as  riparian 
owners  on  the  river  below  defendants'  dam.  The  plaintiff 
the  San  Joaquin  and  Kings  River  Canal  and  Irrigation  Com- 
pany asserts  rights  as  the  owner  of  a  ditch  constructed  long 
prior  to  that  of  defendants,  and  also  as  a  riparian  owner  on 
the  said  river.  The  court  below  rendered  judgment  as  prayed 
for  against  defendants  in  favor  of  Miller  &  Lux  and  the 
intervener,  and  there  is  no  appeal  from  such  judgment;  but 
the  court  found  that  there  was  no  evidence  introduced  as  to 
the  ownership  or  riparian  character  of  any  land  of  the  other 
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plaintiff,  and  that  **for  purposes  of  the  issues  in  this  case 
only"  its  allegations  as  to  its  ownership  of  lands  are  not 
proved.  The  court  also  refused  to  give  any  judgment  in 
favor  of  said  plaintiff,  and  rendered,  as  part  of  the  judgment, 
the  following:  **It  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff  the  San  Joaquin  and  Kings  River  Canal  and 
Irrigation  Co.  take  nothing  as  against  the  defendants  the 
Enterprise  Canal  and  Land  Co.  and  Jefferson  G.  James,  or 
either  of  them'';  and  from  this  part  of  the  judgment  the 
said  last-named  plaintiff  appeals.  A&  the  defendant  James 
claims  under  the  other  defendant,  the  questions  involved  on 
this  appeal  may  be  considered  as  being  solely  between  the 
appellant  and  the  Enterprise  Canal  and  Land  Company,  re- 
spondent. 

The  following  facts  were  averred  in  the  complaint  and 
found  by  the  court:  The  appellant,  the  San  Joaquin  and 
Kings  River  Canal  and  Irrigation  Company,  was  organized  as 
a  corporation,  for  the  purpose,  among  other  things,  of  con- 
structing canals  from  the  San  Joaquin  River  and  other 
streams  for  the  irrigation  of  agricultural  lands,  and  supply- 
ing the  inhabitants  of  cities  and  towns  with  pure  and  fresh 
water.  The  San  Joaquin  River  is  a  natural  watercourse  aris- 
ing in  the  Sierra  Nevada  Mountains  and  flowing  through  the 
San  Joaquin  Valley.  The  appellant  **is  now,  and  for  up- 
wards of  twenty-five  years  before  the  commencement  of  this 
action  has  been,  the  owner  and  in  the  possession  of  a  water- 
ditch  or  canal  known  as  the  San  Joaquin  and  Kings  River 
Canal  with  the  lateral  branches  thereof,"  and  appellant  **for 
more  than  twenty-five  years  before  the  commencement  of  this 
action  has  appropriated,  taken  out  of,  and  diverted  from  said 
San  Joaquin  River,  through  said  canal,  six  hundred  cubic 
feet  per  second  of  the  waters  of  said  river,  and  said  water 
has,  when  so  appropriated,  taken  out,  and  diverted,  been  used 
by  said  plaintiffs,  or  furnished  to  others  to  be  used  for  do- 
mestic, agricultural,  stock,  mechanical,  manufacturing,  and 
for  other  useful  and  beneficial  purposes."  The  length  of  the 
main  canal  is  ''upwards  of  seventy-four  miles,"  and  the  ap- 
pellant has  constructed  and  now  uses  and  maintains  ''lateral 
and  parallel  canals  in  connection  with  said  main  canal,  of 
upwards  of  one  hundred  and  twenty  miles  in  length,  which 
are  in  actual  use  for  taking  water  from  the  said  main  canal 
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which  is  used  for  the  purpose  of  irrigating  many  thousand 
acres  of  agricultural  land,  whereon  cereals  and  other  crops 
are  raised,  and  whereon  a  large  number  of  sheep  and  other 
domestic  animals  are  pastured."  The  appellant  also  **is,  and 
for  more  than  three  years  before  the  commencement  of  this 
action  has  been,  the  owner  and  in  possession  of  the  water- 
ditch  or  canal  known  as  the  'Outside*  canal  of  the  San  Joa- 
quin and  Kings  River  Canal,  with  the  lateral  branches 
thereof";  and  for  more  than  three  years  before  the  com- 
mencement of  this  action  appellant,  by  means  of  this  last- 
named  canal,  has  appropriated  and  diverted  from  the  said 
San  Joaquin  River  three  hundred  cubic  feet  of  water  per  sec- 
ond, and  has  used  the  same  for  the  useful  and  beneficial  pur- 
poses above  mentioned.  This  "Outside"  canal  is  in  length 
** upwards  of  thirty-four  miles,"  and  its  lateral  branches  are 
** upwards  of  forty  miles  in  length."  At  the  commencement 
of  this  action  the  land  that  is  irrigated  by  appellant's  canals 
**were  occupied  and  cultivated  by  a  large  number  of  persons 
who  were  owners  or  tenants  of  said  lands,"  who  had  on  said 
lands  **many  thousand  acres  of  growing  crops,"  and  were 
using  also  **a  large  number  of  acres  of  said  lands  for  pasture 
for  cattle,  sheep,  and  other  domestic  animals,  which  animals 
were  of  great  value."  These  canals,  ''except  in  unusually 
wet  weather,"  cannot  be  supplied  with  water  from  any 
source  other  than  the  San  Joaquin  River. 

During  the  year  1898 — the  year  before  the  commencement 
of  this  action,  which  was  commenced  March  8,  1889 — the 
respondent  The  Enterprise  Canal  and  Land  Company 
"wrongfully  dug  away  and  removed  a  part  of  the  bank  of 
said  San  Joaquin  River  at  a  point  .  .  .  above  the  said  lands 
of  plaintiff  and  above  the  said  canals  of  plaintiff,  and  con- 
structed a  large  canal  or  ditch  running  away  from  said  river 
at  that  point  and  known  as  the  Enterprise  Canal  and  Land 
Company  Canal."  That  on  or  about  the  first  day  of  March, 
1899,  the  respondents  "wrongfully  and  without  right,  by 
means  of  dams,  levees,  sticks,  earth,  and  other  obstructions  by 
them  wrongfully  placed  in  the  bed  and  channel  of  said  San 
Joaquin  River,  obstructed  the  flow  of  said  river  and  of  the 
water  to  which  plaintiffs  were  and  are  entitled  as  aforesaid, 
flowing  down  the  plaintiffs'  canals,  and  to  the  plaintiffs' 
lands,"  and  caused  the  same  to  flow  through  respondents' 
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said  canal.  At  the  time  of  this  diversion  by  respondents  there 
was  flowing  in  said  river  '*not  to  exceed  650  cubic  feet  of 
water  per  second.'*  The  court  also  finds  that  "the  defend- 
ants, The  Enterprise  Canal  and  Land  Company,  and  Jeffer- 
son 6.  James,  or  their  agents,  servants  or  employees,  are  not 
entitled  to  take  or  divert  any  of  the  waters  flowing  in  said 
San  Joaquin  River." 

If  there  were  no  facts  in  the  case  other  than  those  above 
stated,  there  would  seem  to  be  no  plausible  reason  for  deny- 
ing appellant  any  relief.  Upon  these  facts  the  respondents 
would  be  simply  naked  trespassers,  taking  from  the  appellant 
property  of  immense  value  which  it  had  owned  and  possessed 
for  a  great  many  years,  and  in  which  respondents  had  no 
rights  whatever.  We  learn,  however,  from  counsel  that  the 
refusal  of  the  court  below  to  grant  appellant  any  relief  was 
based  upon  two  other  findings,  to  wit:  1.  That  the  San  Joa- 
quin River  at  the  point  where  appellant's  canal  taps  the 
same  is  a  ''navigable  stream";  and  2.  That  the  dam  by  which 
appellant  diverts  the  water  into  its  canals  obstructs  the  navi- 
gation of  said  stream.  And  it  is  contended  that  for  these  rea- 
sons the  appellant,  notwithstanding  its  long  ownership  and 
possession  of  this  valuable  and  useful  property,  is  without 
any  legal  means  to  protect  it  against  trespassers,  and  that 
appellant  and  a  large  number  of  persons  the  value  of  whose 
lands  is  dependent  upon  the  water  furnished  by  said  canals, 
are  at  the  mercy  of  any  one  who  without' any  right  whatever 
may  choose  to  prevent  such  water  from  fiowing  into  said 
canals,  and  thus  practically  destroy  the  entire  property  of 
appellant  therein. 

It  is  contended  by  appellant  that  the  two  findings  last  above 
referred  to  are  not  sustained  by  the  evidence;  but  we  do  not 
think  that  this  contention  can  be  maintained.  There  was  no 
evidence  that  the  stream  in  question  was  navigable  for  several 
years  before  the  commencement  of  this  action ;  but  there  was 
evidence  that  a  great  many  years  ago  boats  and  barges  did 
at  times,  at  certain  seasons  of  the  year,  pass  up  and  down  it, 
and  as  there  was  no  evidence  that  the  condition  had  changed, 
it  must  be  held  that  for  the  purposes  of  this  appeal  the  stream 
is  in  a  legal  and  technical  sense  ''navigable."  There  is,  how- 
ever no  evidence  that  there  are  any  persons  desirous  of  navi- 
gating the  stream,  or  that  this  navigability  is  of  any  value. 
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And  while  the  evidence  of  the  eflfect  of  appellant's  dam  on  the 
navigability  of  the  stream  is  not  very  conclusive,  still  it  is 
sufficient  to  warrant  the  court  below  in  finding  that  it  would, 
to  some  extent,  obstruct  such  navigability,  although  it  does 
not  appear  that  any  one  who  desired  and  attempted  to  navi- 
gate it  was  ever  prevented  from  doing  so  by  the  said  dam. 

The  position  of  respondents  is,  that  the  obstruction  of  a 
navigable  stream  is  unlawful  and  a  public  nuisance,  and  that 
because  appellant's  dam,  by  which  it  diverts  water  into  its 
canal,  obstructs  the  navigability  of  the  San  Joaquin  River, 
it  cannot  have  the  aid  of  a  court  of  equity  to  protect  its  prop- 
erty against  even  a  mere  trespasser.  The  respondents  them- 
selves professedly  have  no  right  in  the  premises ;  they  do  not 
claim  that,  as  persons  desirous  of  navigating  the  stream,  they 
have  sustained  any  special  damage,  or  any  damage  at  all; 
they  do  not  assert  any  right  to  navigation,  but  show  that  they 
themselves  are  trying  to  obstruct  navigation  by  an  act  which 
they  assert  to  be  unlawful  They  stand  upon  the  bald  propo- 
sition that,  although  under  the  general  law  the  appellant  has 
clearly  property  rights  with  which  they  are  interfering,  ap- 
pellant is  helpless  to  assert  those  rights  or  to  stop  respondents' 
trespasses. 

The  contention  of  respondents  rests  on  certain  maxims,  as 
that  "No  one  acquires  a  right  of  action  from  his  own  wrong,*' 
"Out  of  a  base  transaction  a  cause  of  action  does  not  arise," 
"He  who  comes  into  equity  must  come  with  clean  hands," 
etc.  But  these  maxims  have  their  limitations,  and  will  not  be 
allowed  to  work  a  great  injustice  and  wrong  when  the  alleged 
unlawful  act  is  entirely  unconnected  with  any  transaction 
between  the  parties  to  the  suit.  Usually  these  maxims  cannot 
be  successfully  invoked  where  the  objectionable  act  in  no  way 
affects  the  equitable  relations  existing  between  the  parties. 
Pomeroy,  speaking  of  the  maxim  that  "He  who  comes  into 
equity  must  come  with  clean  hands,"  after  declaring  that  the 
principle  "must  be  taken  with  reasonable  limitation,"  says: 
"The  maxim,  considered  as  a  general  rule  controlling  the  ad- 
ministration of  equitable  relief  in  particular  controversies,  is 
confined  to  misconduct  in  regard  to,  or  at  all  events  connected 
with,  the  matter  in  litigation,  so  that  it  has  in  some  measure 
affected  the  eqvMable  relations  subsisting  between  the  tivo 
parties  and  arising  out  of  the  transaction;  it  does  not  extend 
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to  any  misconduct,  however  gross,  which  is  unconnected  with 
the  matter  in  litigation,  and  toith  which  the  opposite  party 
has  no  concern,' '  The  same  rule  is  declared  in  Langdon  v, 
Templeton,  66  Vt.  173,  182;  and  in  Meyer  v.  Yesser,  32  Ind. 
294,  it  was  held — in  line  with  the  general  principle — that 
fraud  without  injury  is  never  available  as  a  defense  in  equity. 
The  same  principle  was  declared  in  Ely  v.  Supervisors,  36 
N.  Y.  297,  where  it  was  held  that  in  an  action  for  the  de- 
struction of  property  by  a  mob  the  fact  that  the  houses  de- 
stroyed were  used  for  illegal  purposes  was  no  defense,  and  in 
Lawrence  v.  Metropolitan  Elevated  By,  Co,,  126  N.  Y.  483, 
where  it  was  held  that  in  an  action  for  damages  to  premises  by 
the  maintenance  6f  an  elevated  railroad,  it  was  no  defense  that 
a  house  on  the  premises  was  kept  as  a  house  of  prostitution. 
In  the  case  at  bar  it  does  not  appear  that  the  maintenance  of 
appellant's  dam — ^whether  unlawful  or  not — in  any  way  af- 
fected the  equitable  relations  existing  between  appellant  and 
respondents ;  it  had  nothing  to  do  with  any  contract  or  trans- 
action whatever  between  said  parties.  Respondents  do  not 
represent  the  state  or  any  person  who  suffered  special  dam- 
age from  the  alleged  public  nuisance.  The  state  has  allowed 
the  maintenance  of  the  dam  for  a  long  period  of  time ;  and  it 
may  never  conclude  to  interfere  to  inquire  into  its  lawfulness 
in  the  interest  of  a  mere  potential  navigability  which  is  ap- 
parently of  little  consequence,  when  such  interference  might 
destroy  what,  in  this  instance  at  least,  seems  to  be  a  much 
more  valuable  public  use  of  the  water  of  the  stream  for  irri- 
gation. At  all  events,  the  state  should  be  heard  on  that  ques-- 
tion;  and  in  this  private  suit  the  decision  should  be  in 
accordance  with  the  rights  of  the  individual  parties  as  against 
each  other,  leaving  the  state  or  the  federal  government  to 
determine  whether  or  not  it  will  initiate  proper  proceedings 
to  inquire  into  the  alleged  public  nuisance.  Under  the  gen- 
eral  law  governing  the  acquisition  of  property  in  the  use  of 
water,  as  determined  by  the  decisions  of  the  courts,  the  appel- 
lant has,  as  against  respondents,  a  complete  right  to  have  the 
water  of  the  stream  in  question  flow  into  its  canals  as  it  has 
flowed  therein  for  many  years,  and  to  a  decree  restraining 
respondent  from  preventing  such  flow.  The  issue  here  is 
simply  between  the  appellant  and  the  respondents,  not  be- 
tween the  former  and  the  state.     In  accordance  with  these 
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views  the  part  of  the  judgment  appealed  from — ^which  refuses 
any  relief  to  the  appellant — is  erroneous,  and  should  be  re- 
versed. (In  their  brief  respondents  argue  that  appellant  also 
interfered  with  navigation  by  taking  water  out  of  the  river, 
thus  diminishing  its  current ;  but  there  is  no  averment  of  that 
kind  in  their  answer,  and,  moreover,  the  effect  of  that  kind 
of  obstruction,  so  far  as  this  action  is  concerned,  is  covered 
by  the  views  above  expressed.) 

There  is  a  bill  of  exceptions  in  the  record  which  was  settled 
by  the  judge  of  the  superior  court  before  whom  the  case  was 
tried,  after  his  term  of  oflSce  had  expired ;  and  it  is  contended 
by  respondents  that  this  bill  cannot  be  considered  because  the 
part  of  section  653  of  the  Code  of  Civil  Procedure  which  pro- 
vides that  a  judge  "may  settle  and  sign  a  bill  of  excep- 
tions after  as  well  as  before  he  ceases  to  be  such  judge"  is 
unconstitutional,  as  attempting  to  confer  the  power  to  do  a 
judicial  act  upon  one  who  is  not  a  judicial  ofiQcer.  This 
power,  however,  has  been  continuously  recognized  and  de- 
clared by  this  court  for  too  long  a  period  of  time  to  be  now 
questioned.  (Cummings  v.  Conlan,  66  Cal.  403;  Leach  v. 
Aitken,  91  Cal.  484;  Turner  v.  Hearst,  115  Cal.  394.)  The 
bar  has,  no  doubt,  generally  considered  the  power  as  valid 
and  acted  upon  it;  and  numerous  cases  are  probably  here,  or 
on  their  way  to  this  court,  in  which  the  bills  of  exceptions  and 
statements  have  been  settled  as  in  the  case  at  bar,  and  great 
injustice  would  be  done  if  former  rulings  on  the  matter  were 
not  adhered  to.  And  although  the  point  of  the  unconstitu- 
tionality of  the  section  may  not  heretofore  have  been  ex- 
pressly raised  and  decided,  still  we  think  the  principle  of 
the  rule  of  stare  decisis  should  apply,  and  the  settlement  of 
the  bill  be  held  to  be  valid. 

We  see  no  necessity  for  another  trial  of  this  case.  The 
findings  show  that  appellant's  main  canal  carries  six  hundred 
cubic  feet  of  water  per  second  from  said  stream,  and  that 
the  ''Outside"  canal  carries  three  hundred  cubic  feet  per 
second  "of  the  water  of  said  San  Joaquin  River,"  and  upon 
the  findings  the  appellant  is  entitled  to  a  judgment  against 
respondents  restraining  them  from  any  diversion  of  water 
from  the  said  river  which  will  interfere  with  the  flowing  of 
said  amounts  of  water  respectively  into  said  two  canals  of 
the  appellant. 
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The  part  of  the  judgment  appealed  from  is  reversed,  and 
the  superior  court  is  directed  to  render  judgment  in  favor  of 
the  plaintiff  and  appellant,  the  San  Joaquin  and  Eangs  River 
Canal  and  Irrigation  Company,  and  against  the  defendants 
and  respondents.  The  Enterprise  Canal  and  Land  Company, 
and  Jefferson  G.  James,  enjoining  and  restraining  them  from 
any  diversion  of  the  water  of  the  San  Joaquin  River  through 
the  Enterprise  Canal  and  Land  Company  Canal,  or  by  any 
means  whatever  at  any  point  on  said  river  above  the  heads 
of  appellant's  two  canals,  which  will  obstruct  or  interfere 
with  the  flow  of  six  hundred  cubic  feet  per  second  of  the 
water  of  said  river  into  appellant's  main  canal,  known  as  the 
San  Joaquin  and  Kings  River  Canal,  or  which  will  obstruct 
or  interfere  with  the  flow  of  three  hundred  cubic  feet  per 
second  of  the  water  of  said  river,  into  the  canal  of  appellant 
known  as  the  "Outside"  canal. 

Henshaw,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J.,  Lori- 
gan,  J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 


Il44  ?OTi  [CriiD.  No.  1060.    Department  Two.— rebruary  13,  1904.J 

THE  PEOPLE,  Respondent,  v.  W.  P.  B.  GOODRICH,  Ap- 
pellant. 

Criminal  Law — Embezzleicent  or  Launch — ^Bailicint — PaxviLBGB  or 
PuBOHAss — SumoiSNOT  or  iNroRMATioN — ^Etidenck. — ^An  informa- 
tion for  the  embezzlement  of  a  gasoline  lannch,  which  alleges  that  it 
was  the  property  of  a  third  person  who,  on  or  about  a  certain  datey 
intrusted  it  to  the  defendant  as  baUee  for  the  purpose  of  bringing 
it  from  one  place  to  another,  and  then  purchasing  the  same,  and 
to  deliver  it  to  the  owner,  if  not  purchased,  and  that  he  did  not 
bring  it  to  the  place  agreed,  nor  purchase  it,  nor  deliver  it  to  the 
owner  as  agreed,  but  did,  on  or  about  such  date,  ''willfully,  unlaw- 
fully, and  feloniously  embezzle  and  fraudulently  convert  to  his  own 
use,  the  said  launch,"  etc.,  does  not  show  a  conditional  or  any  sale 
of  the  launch,  and  sufSciently  charges  an  embezzlement  thereof. 
"What  were  the  details  of  the  agreement  conferring  a  privilege  of 
purchase  must  be  looked  for  in  the  evidence,  and  cannot  be  imported 
into  the  information. 
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Id. — ^Vknus  or  Oitxnsk— JuRisDicnoN.^Where  the  launch  was  intrusted 
to  the  defendant  in  the  eounty  of  the  venu^  and  was  carried  oat 
of  the  county  in  violation  of  the  trust,  and  tho  jury  were  sufficiently 
warranted  by  the  circumstances  in  finding  that  the  intent  to  em- 
bezzle the  launch  was  formed  in  said  county,  and  not  after  it  had 
been  taken  from  the  county,  the  venue  is  sufficiently  established,  and 
the  superior  court  of  that  county  has  jurisdiction  of  the  offense. 

Id.— DiMAND  NOT  Bbquibed.— It  was  not  necessary  for  the  owner  of  the 
launch  to  have  first  made  a  demand  for  the  return  of  the  launch  in 
order  to  eonstitute  the  offense  of  embezzlement. 

Id.— Absbmos  or  Ownvr  rsoH  Statb— Deposition  at  Pbsuminabt  Ex- 
amination— ^Immaterial  YAftiANOX. — ^Where  the  case  was  continued 
on  account  of  the  absence  of  the  owner  from  the  state,  and  such 
absence  was  prolonged  so  that  no  subpcBna  could  be  served  upon  him, 
and  there  was  a  sufficient  showing  of  diligence,  his  deposition  taken 
at  the  preliminary  examination,  properly  certified  by  the  shorthand 
reporter,  and  without  any  harmful  variance  from  the  reporter's 
notes,  was  properly  admitted  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    W.  B.  Nutter,  Judge* 

The  facts  are  stated  in  the  opinion. 

A.  y.  Scanlan,  and  J.  F.  Ramage,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent 

CHIPMAN,  C. — ^Defendant  was  convicted  of  the  crime  of 
embezzling  a  certain  gasoline  launch,  the  property  of  one 
McDade,  in  the  county  of  San  Joaquin.  Defendant  appeals 
from  the  judgment  of  conviction  and  from  the  order  denying 
his  motion  for  a  new  trial.  The  information  charged  that 
defendant,  "on  or  about  the  sixteenth  day  of  November, 
1901,  prior  to  the  filing  of  this  information,  .  .  .  was  then 
and  there  intrusted  as  bailee  by  one  Hugh  McDade  with  one 
gasoline  launch,  for  the  purpose  of  bringing  the  same  from 
Staten  Island  in  said  San  Joaquin  County,  California,  to  the 
city  of  Stockton  in  said  San  Joaquin  County,  and  there  pur- 
chasing the  same,  or  in  case  he,  the  said  W.  F.  B.  Goodrich, 
did  not  purchase  the  said  gasoline  launch,  on  or  before  the 
sixteenth  day  of  November,  1901,  he,  the  said  Goodrich, 
agreed  then  and  there  to  deliver  the  said  gasoline  launch  to 
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its  owner,  the  said  Hugh  McDade,  on  or  about  the  sixteenth 
day  of  November,  1901."  Ownership  and  value  of  the  prop- 
erty in  McDade  is  then  alleged,  and  that  Goodrich  did  not 
bring  the  launch  to  Stockton  or  purchase  it  then  or  at  all, 
or  deliver  it  to  the  owner  as  agreed,  or  at  all;  '*but  there- 
after, on  or  about  the  sixteenth  day  of  November,  1901,  the 
said  W.  P.  B.  Goodrich  did  willfully,  unlawfully,  and  felo- 
niously embezzle  and  fraudulently  convert  to  his  own  use  the 
said  launch,  without  the  consent  or  authorization  of  said 
Hugh  McDade,  and  not  in  the  due  and  lawful  execution  of 
his  said  trust,  contrary,"  etc. 

1.  Defendant  urges  error  in  the  order  of  the  court  over- 
ruling his  demurrer  to  the  information,  because, — 1.  The 
launch  was  delivered  on  condition  that  the  title  should  pass 
on  the  payment  of  the  purchase  price  at  some  future  day, 
and  hence  he  was  not  a  bailee ;  and  2.  The  time  within  which 
defendant  had  to  purchase  the  launch — namely,  November 
16,  1901 — had  not  expired  at  the  time  of  the  alleged  con- 
version— namely,  November  16,  1901.  Defendant's  argument 
is,  that  "The  contract  of  bailment  set  forth  in  the  information 
shows  that  the  delivery  of  the  launch  to  appellant  was  on  the 
footing  of  a  sale,  and  payment  would  have  been  a  complete 
performance."  It  was  said  in  People  v.  Gordon,  133  Cal. 
328:^  "The  essential  elements  of  embezzlement  are  the  fidu- 
ciary relations  arising  when  one  intrusts  property  to  another, 
and  the  fraudulent  appropriation  of  the  property  by  the 
latter.  (Pen.  Code,  sec.  503.)  The  origin  or  particulars  of 
the  relation  need  not  be  stated."  (Citing  2  Bishop  on  Crim- 
inal Law,  sec.  323a.)  The  information  in  the  present  case 
would  have  been  sufficient  without  setting  forth  the  particu- 
lars constituting  the  fiduciary  relation.  But  having  stated 
them,  the  pleader  should  perhaps  be  bound  by  their  legal 
effect.  We  are  unable  to  agree  with  appellant  that  the  facts 
show  a  conditional  or  any  sale.  It  plainly  appears  that  the 
launch  was  intrusted  to  defendant  as  bailee,  "for  the  purpose 
of  bringing  the  same  from  Staten  Island,  in  San  Joaquin 
County,  California,  to  the  city  of  Stockton,  in  said  county, 
and  of  there  purchasing  the  same."  He  was  to  bring  the 
launch  to  Stockton,  and  when  he  did  so  he  was  to  have  the 
privilege  of  purchasing  on  or  before  a  certain  day.    Upon 

^85  Am.  St  Eep.  174. 


Digitized  by  LjOOQIC 


Feb.  1904.]  Peoplb  v.  Goodrich.  219 

what  terms  he  could  purchase  does  not  appear.  He  was 
charged  with  the  trust  of  first  delivering  the  launch  to  its 
owner,  and  nothing  in  the  information  shows  that  defendant 
was  authorized  to  deal  with  the  property  as  his  own  or  to  pay 
for  it  at  any  price.  What  the  details  of  the  agreement  were 
must  be  looked  for  in  the  evidence,  and  this  cannot  be  im- 
ported into  the  information.  He  is  distinctly  charged  with 
being  intrusted  as  bailee  with  the  property  of  another,  and 
of  having  feloniously  embezzled  and  converted  it  to  his 
own  use,  in  violation  of  his  trust  The  information,  in  our 
opinion,  is  sufficient  (People  v.  Johnson,  71  Cal.  384; 
People  V.  Gordon,  133  Cal.  328;^  People  v.  McLean,  135  Cal. 
306.) 

2.  It  is  urged  that  the  court  was  without  jurisdiction,  the 
claim  being,  that  the  launch  was  in  the  city  and  coimty  of 
San  Francisco  on  the  day  of  the  alleged  conversion,  '*on  or 
about  November  16th,  1901."  It  appeared  from  the  evidenoe 
of  McDade  that  defendant  came  to  witness  at  his  ranch  near 
Stockton  and  stated  that  he  had  heard  that  witness  had  a 
launch  for  sale.  The  launch  was  then  at  Eagle  Tree,  Staten 
Island,  San  Joaquin  County,  in  charge  of  Herbert  Waite. 
Witness  told  defendant  the  boat  was  for  sale,  but  he  would 
first  have  to  communicate  with  Waite.  He  made  an  appoint- 
ment to  meet  defendant  in  Stockton,  on  Saturday,  October 
10th,  and  they  did  meet  there  on  that  day.  McDade  testified 
that  defendant  was  to  go  to  Staten  Island  and  bring  the 
launch  to  Stockton,  which  defendant  said  he  could  do  in 
thirty-six  hours.  Witness  told  defendant  to  '*be  here  by 
Thursday,  if  not,  not  later  that  Saturday,"  and  he  replied, 
"I  will  be  here." 

On  the  following  day  (Sunday)  McDade  gave  defendant  a 
written  order  directed  to  Waite  for  the  launch,  and  Waite 
testified  that  defendant  presented  the  order  between  the  10th 
and  15th  of  November,  1901:  ''Witness  showed  defendant 
how  to  run  the  launch,  and  he  took  it  and  started  away  down 
the  Mokelumne  River,  and  that  was  the  last  the  witness  saw 
of  him ;  there  was  a  man  named  Odin  with  defendant  at  the 
time."  Odin  testified  that  on  defendant's  taking  possession 
of  the  launch  they  went  directly  to  Benicia,  thence  to  San 
Francisco,  where  the  launch  was  fitted  out  and  provisioned 
for  a  sea  voyage,  and  after  ten  or  fifteen  days  they  put  to 

^S5  Am.  St.  B^.  174. 
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sea  through  the  Golden  Gate  and  proceeded  south  along  the 
coast,  putting  into  harbor  occasionally,  and  defendant  was 
finally  arrested  at  Santa  Barbara  in  possession  of  the  launch. 
To  reach  San  Francisco  it  was  necessary  for  defendant  to 
pass  down  the  Mokelumne  River  to  its  junction  with  the  San 
Joaquin  River,  and  to  take  the  launch  to  Stockton,  as  he  had 
agreed,  he  should  have  turned  up  the  San  Joaquin  River. 
Instead  of  doing  so,  he  made  for  Benicia,  where  he  arrived 
the  day  he  departed  from  Eagle  Tree,  Staten  Island.  We 
think  the  jury  were  warranted  in  finding  that  the  intent  of 
defendant  to  embezzle  the  launch  was  formed  while  he  was  in 
San  Joaquin  County,  and  not  after  he  reached  San  Francisco. 
The  inherent  diflficulty  of  proving  by  direct  evidence  the 
intent  with  which  an  act  is  conceived  makes  the  intent  a 
legitimate  inference  from  the  act  itself  and  the  attendant 
circumstances.  The  fact  that  defendant  reported  by  letter 
to  McDade  while  defendant  was  at  San  Francisco  is  not  neoes- 
sarily  inconsistent  with  his  having  the  intent  to  embezzle  at 
the  time  he  received  the  launch.  This  he  may  have  done  to 
allay  the  owner's  suspicions.  On  defendant's  own  admission, 
he  wrote  to  the  owner  shortly  before  he  put  to  sea  that  he 
was  going  to  Albany,  Oregon,  to  arrange  some  business  there. 
He  did  not  go  to  Albany,  but  turned  the  nose  of  the  launch 
along  the  southern  coast. 

3.  We  think  also  the  time  of  embezzlement  was  established 
by  suflScient  evidence.  Nor  was  it  necessary  for  the  owner  to 
have  first  made  a  demand  for  the  return  of  the  launch  in  or- 
der to  constitute  the  oflfense  that  of  embezzlement.  (People 
V.  Gordon,  133  Cal.  328;^  People  v.  Ward,  134  Cal.  301.) 

4.  It  is  contended  that  the  deposition  of  McDade  was  im- 
properly admitted.  The  trial  was  first  set  for  April  14,  1903, 
and  on  motion  of  the  district  attorney  the  cause  was  continued 
to  May  5th,  because  of  the  absence  of  McDade  from  the  state. 
The  cause  was  called  May  5th,  and  a  jury  obtained  May  6th. 
Preliminarily  to  offering  McDade 's  deposition,  it  was  shown 
that  reasonable  effort  was  made  to  serve  a  subpoena  upon  him, 
and  that  the  only  information  the  sheriff  and  his  deputy  could 
get  was,  that  McDade  was  in  the  state  of  Nevada,  and  this 
was  also  satisfactorily  shown  by  the  testimony  of  McDade 's 
wife. 

^  85  Am.  St.  Bep.  174. 


Digitized  by  LjOOQIC 


Feb.  1904.]  PEOPiiB  v.  Goodrich.  221 

We  think  the  evidence  of  diligence  was  sufficient.  {People 
V.  Mclntyre,  127  Cal.  423.) 

The  certificate  of  the  shorthand  reporter  complies  with  the 
requirements  of  section  869  of  the  Penal  Code.  It  is  free 
from  the  infirmities  found  in  the  certificate  in  People  v. 
Ward,  105  Cal.  652,  cited  by  appellant  The  question  sug- 
gested as  to  the  regularity  of  the  appointment  of  the  short- 
hand reporter  is  not  before  us.  (On  the  point  raised,  see 
People  V.  Mclntyre,  127  Cal.  423.) 

There  was  an  attempt  to  show  that  the  deposition,  as  read, 
varied  in  some  particulars  from  the  reporter's  notes.  The 
variance  was  inconsequential,  and  it  clearly  appears  it  was 
not  in  the  least  harmful.    {People  v.  Mclntyre,  127  Cal.  423.) 

5.  Objection  is  made  to  certain  modifications  made  by  the 
trial  judge  in  defendant's  instructions  Nos.  16  and  26,  and 
in  refusing  instruction  No.  27.  The  court  instructed  the  jury 
quite  fully,  and  as  favorably,  we  think,  as  defendant  was 
entitled  to,  upon  the  principles  of  law  involved  in  the  case 
and  upon  the  points  covered  by  instructions  16  and  26.  So 
far  as  we  can  see,  the  modifications  made  by  the  court  were 
necessary  to  a  correct  statement  of  the  law.  No.  27,  among 
other  things,  stated:  "That  a  bailee  is  not  bound  to  deliver 
a  thing  deposited  without  demand,  even  where  the  deposit  is 
made  for  a  specified  time,"  and  that  defendant  could  not  be 
convicted  unless  it  should  appear  ''that  a  demand  was  made 
upon  this  defendant  by  McDade  for  the  return  of  said  launch, 
and  that  the  defendant  had  refused  to  return  the  same." 
Con(»ding  that  such  a  rule  would  be  applicable  in  some  cases, 
this  one  was  not  in  that  class. 

The  judgment  and  order  should  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Lorigan,  J.,  McFarland,  J.,  Henshaw,  J. 
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[S.  F.  No.  2285.    In  Bank.— Februarj  15,  1904.] 

SAN  FRANCISCO  AND  SAN  MATEO  ELECTRIC  RAIL- 
WAY  COMPANY,  AppeUant,  v.  JOSEPH  H.  SCOTT, 
Tax-Collector,  and  ASA  R.  WELLS,  Auditor,  of  the 
City  and  County  of  San  Francisco,  Respondents. 
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Taxation  or  Street  BAnjtOADs — Jurisdiction  of  State  Board  over 
"Bailroads" — Construction  of  Constitution. — Section  10  of 
article  XIII  of  Ihe  state  constitution,  providing  for  the  assessment 
of  aU  "railroads"  operated  ijl  more  than  one  county  by  the  state 
board  of  equalization,  is  not  to  be  construed  as  including  "street 
railroads,"  though  operating  in  more  than  one  county.  [McFarland, 
J.,  and  Henshaw,  J.,  dissenting.] 

Id. — ^Distinction  as  to  Nature  of  Franchises. — "Bailroads"  operate 
under  one  general  franchise  obtained  by  compliance  with  the  gen- 
eral railroad  law,  for  purposes  of  general  transportation,  without 
any  advantage  of  local  traffic  along  the  streets,  and  may  be  justly 
assessed  and  apportioned  for  taxes  according  to  mUeage.  But 
"street  railroads"  are  organized  solely  for  the  accommodation  of 
local  passenger  traffic,  and  the  franchises  of  a  street  railroad, 
operating  as  such  in  more  than  one  county,  are  necessarily  separate 
and  distinct,  and  local  in  origin,  situation,  and  character;  and  it 
would  be  an  unjust  discrimination  against  a  city  in  which  its 
franchise  for  a  street  railroad  has  much  greater  value  than  in  the 
country,  in  going  to  a  local  village  terminus  in  another  county,  to 
assess  it  only  according  to  mileage. 

Id. — Local  Assessment. — The  assessment  of  the  portion  of  a  street 
railroad  which  operates  in  the  city  and  county  of  San  Francisco, 
and  also  in  the  county  of  San  Mateo,  of  that  portion  of  its  property 
which  lies  in  such  city  and  county,  together  with  its  franchise  to 
operate  a  street  railroad  therein,  may  be  properly  made  by  the 
assessor  of  such  city  and  county.  [McFarland,  J.,  and  Henshaw, 
J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison  &  Cope,  for  Appellant. 

Franklin  K.  Lane,  City  Attorney,  and  W.  I.  BrobecV,  As- 
sistant City  Attorney,  for  Respondents. 
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SHAW,  J. — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  of  the  court  below  in  favor  of  the  defendant.  This 
appeal  is  on  the  judgment-roll  alone.  The  plaintiflf  is  the  owner 
of  a  street  railroad  running  from  the  intersection  of  Market 
Street  and  Steuart  Street,  in  the  city  and  county  of  San 
Francisco,  to  the  town  of  Baden,  in  San  Mateo  County,  with 
a  branch  to  Golden  Gate  Park,  at  the  intersection  of  Eight- 
eenth and  Guerrero  streets,  a  total  distance  of  twenty-three 
miles,  of  which  eighteen  and  four  tenths  miles  is  situated  in 
San  Francisco,  and  the  remainder  in  the  county  of  San  Mateo. 
During  the  times  here  involved  the  defendant  was  operating 
the  road  in  more  than  one  county ;  that  is  to  say,  it  was  oper- 
ated as  a  continuous  line  running  from  the  terminus  in  San 
Francisco  to  Baden,  in  San  Mateo  County.  The  assessor  of 
San  Francisco  for  the  year  1899  made  an  assessment  of  the 
property  of  the  plaintiflf,  including  its  franchise,  roadway, 
road-bed,  rails,  and  rolling-stock  situated  in  the  county  of 
San  Francisco.  In  the  same  year  the  state  board  of  equaliza- 
tion made  a  valuation  of  the  entire  line  of  the  plaintiflf 's  road, 
and  apportioned  the  same  between  the  county  of  San  Mateo 
and  the  city  and  county  of  San  Francisco,  according  to  the 
mileage  of  the  road  situated  in  each  county  respectively. 
The  question  which  of  these  two  assessments  is  the  one  sanc- 
tioned by  law  is  the  sole  question  in  the  case. 

It  is  conceded  that,  if  the  word  ** railroads,"  as  used  in 
section  10  of  article  XIII  of  the  constitution,  is  to  be  con- 
strued to  include  street  railroads,  the  assessment  of  the  state 
board  of  equalization  must  prevail,  and  the  judgment  must 
be  reversed.  The  entire  section  in  question  is  as  follows: 
*'A11  property,  except  as  hereinafter  in  this  section  provided, 
diall  be  assessed  in  the  county,  city,  city  and  county,  town, 
township,  or  district  in  which  it  is  situated,  in  the  manner 
prescribed  by  law.  The  franchise,  roadway,  road-bed,  rails 
and  rolling-stock  of  all  railroads  operated  in  more  than  one 
county  in  this  state  shall  be  assessed  by  the  state  board  of 
equalization,  at  their  actual  value,  and  the  same  shall  be  ap- 
portioned to  the  counties,  cities  and  counties,  cities,  towns, 
townships,  and  districts  in  which  such  railroads  are  located, 
in  proportion  to  the  number  of  miles  of  railway  laid  in  such 
counties,  cities  and  counties,  cities,  towns,  townships,  and 
districts,  *' 
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At  the  time  of  the  adoption  of  the  constitution  there  was 
not  within  the  state  a  street  railway  operated  in  more  than 
one  county.  Nor  was  there  any  apparent  probability  that 
there  ever  would  be  such  a  street  railroad.  The  Civil  Code, 
at  that  time,  classified  street  railroads  and  ordinary  commer- 
cial railroads  separately,  designating  one  by  the  term  **  rail- 
road" and  the  other  by  the  term  ** street  railroad.'*  The 
constitutional  convention  was  composed  largely  of  lawyers, 
who  must  be  presumed  to  have  been  familiar  with  the  nomen- 
clature used  in  the  Civil  Code.  The  street  railroads  then  in 
operation  were  confined  entirely  to  the  limits  of  cities  and 
towns.  The  debates  in  the  convention  show  that  there  was 
there  no  suggestion  that  the  provision  in  question  was  in- 
tended to  refer  to  street  railroads,  nor  any  reference  other 
than  to  ordinary  commercial  railroads.  In  view  of  these 
facts,  it  cannot  be  said  that  either  the  convention  or  the  peo- 
ple in  adopting  this  section  of  the  constitution  were  looking 
forward  to  a  possible  condition,  and  adopting  a  regulation 
for  the  assessment  of  a  possible  street  railroad  which  might 
at  some  future  time  be  operated  in  more  than  one  county. 
There  was  therefore  clearly  an  absence  of  actual  intention  in 
using  the  phrase  **  railroads  operated  in  more  than  one 
county"  to  make  a  provision  which  also  should  apply  to 
street  railroads,  if,  peradventure,  in  the  future  one  should 
come  within  the  description.  If  the  word  ** railroads"  is 
to  be  extended  so  as  to  include  street  railroads,  it  is  not 
because  of  the  actual  intention  of  those  who  framed  and 
adopted  the  constitution  to  give  the  word  that  meaning,  but 
because  of  the  rule  of  law  that  where  a  provision  is  made  by 
law  for  a  certain  class  of  subjects,  and  thereafter  a  new  but 
similar  subject  is  created,  coming  within  the  general  descrip- 
tion, and  within  the  particular  purpose  and  object  of  the 
law,  it  is  to  be  considered  as  having  been  intended  to  be  in- 
cluded in  the  original  description.  Thus,  for  illustration,  a 
statute  which  imposes  a  penalty  for  ''furiously  driving  any 
sort  of  carriage"  was  held  to  include  and  apply  to  bicycles, 
although  at  the  time  the  statute  was  adopted  bicycles  had  not 
yet  come  into  existence.  {Taylor  v.  Ooodwin,  L.  R.  4  Q.  B. 
D.  228.) 

A  good  deal  is  said  in  the  briefs  with  respect  to  the  rule  of 
construction  to  be  applied  to  such  cases,  but  there  is  no  better 
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statement  of  the  rule  to  be  found  than  that  given  by  this 
court  in  Railroad  Commissioners  v.  Market-Street  B.  B.  Co., 
132  Cal.  678,  in  these  words:  **In  order  to  correctly  deter- 
mine this  question,  we  must  look  to  the  words  used,  the  con- 
text, the  object  in  view,  and  the  ^vils  that  were  intended  to 
be  remedied."  The  rule  is  stated  in  this  language  in  Massa- 
chusetts Loan  etc.  Co.  v.  Hamilton,  88  Fed.  588,  **The  mean- 
ing of  the  word  must  always  depend  upon  the  context  and 
the  legislative  intent  of  the  statute  in  which  it  is  used,  and 
(must  be  ascertained)  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt,  and  the  object  and  remedy  in 
view." 

As  to  the  word  used,  it  is  manifest  from  an  examination  of 
the  numerous  cases  cited  on  each  side  of  the  question  that  the 
word  ** railroad"  may  or  may  not  include  street  railroads, 
according  to  the  circumstances,  and  that  in  order  to  deter- 
mine whether  it  does  or  not,  we  cannot  consider  the  word  itself 
as  of  any  consequence,  but  must  in  every  case  look  to  the 
''context,  the  object  in  view,  and  the  evils  intended  to  be 
remedied." 

The  context  of  the  constitution  as  a  whole,  apart  from  this 
particular  section,  affords  us  little  aid.  It  nowhere  refers  to 
street  railroads  in  express  terms.  It  was  held  in  Railroad 
Commissioners  v.  Market-Street  B.  R.  Co.,  132  Cal.  678,  that 
the  word,  as  used  in  sections  22  and  23  of  article  XII,  provid- 
ing for  the  supervision  of  railroads  and  railroad  corporations 
by  a  board  of  commissioners,  did  not  include  street  railroads. 
Tet  it  is  not  unlikely,  notwithstanding  what  is  said  in  the 
opinion  in  that  case,  that  the  same  word,  as  used  in  some 
of  the  other  sections  in  the  same  article,  would  be  properly 
construed  to  include  street  railroads.  We  must  therefore 
refer  to  the  immediate  context  of  the  article  and  section 
in  question,  and  to  the  **  object  in  view,  and  the  evils  to  be 
remedied," 

The  general  subject  of  article  XIII,  in  which  the  section 
involved  occurs,  is  the  taxation  and  assessment  of  property 
and  persons.  Section  1  declares  the  general  policy  of  the  law 
to  be,  that  all  property  is  to  be  taxed  in  proportion  to  its 
value,  and  that  the  value  is  to  be  ascertained  in  the  manner 
provided  by  law.  The  general  rule  with  respect  to  the 
manner  of  ascertaining  the  value  is  declared  in  the  section 

CXJJn.  Cat.— 16 
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here  involved  to  be,  that  all  property  shall  be  assessed  by  the 
local  authorities  of  the  place  where  it  is  situated.  This  gen- 
eral rule  would  suffice  to  give  a  uniform  and  just  assessment 
of  all  ordinary  property,  but  in  considering  the  subject  of  the 
property  of  railroads  extending  from  one  county  into  another, 
and  operated  as  a  whole,  as  was  the  case  with  the  greater 
number  of  the  railroads  other  than  street  railroads  then  in 
operation  in  the  state,  it  is  manifest  from  the  debates  that  the 
convention  perceived  that  this  method  would  cause  much  in- 
equality in  the  valuation  of  the  same  kind  of  property,  having 
substantially  the  same  value,  in  the  different  counties,  and 
would  produce  conflicts  between  the  authorities  of  different 
counties  concerning  the  exact  location  of  the  movable  property, 
described  as  rolling-stock,  on  the  day  its  liability  to  assessment 
accrued,  and  probably  some  double  assessments  of  such  prop- 
erty in  the  respective  counties.  These  were  the  evils  which 
the  convention  sought  to  remedy  by  the  provision  under  con- 
sideration. The  density  of  population  and  the  value  of  lands 
at  any  point  along  the  line  of  an  ordinary  railroad  does  not 
materially  enhance  the  value  of  the  roadway  of  that  part 
of  the  line  above  its  value  in  other  places.  Although  it  may 
cost  more  in  one  place  than  in  another,  its  value  for  railroad 
purposes  is  substantially  the  same.  The  same  is  true  of  the 
road-bed  and  rails.  Although  absolute  perfection  may  not 
have  been  attained,  a  substantially  just  and  uniform  assess- 
ment in  the  respective  counties  is  thereby  secured,  and  the 
result  of  the  working  of  the  method  adopted  has,  on  the 
whole,  been  reasonably  satisfactory  to  the  people  in  its  appli- 
cation to  this  class  of  property  of  the  ordinary  railroads  of 
the  state. 

Since  the  adoption  of^the  constitution,  the  growth  of  the 
state  in  population  and  wealth,  and  the  ingenuity  of  man  in 
making  applications  of  the  power  of  electricity,  has  made 
feasible  and  profitable  the  operation  of  ordinary  street  rail- 
roads in  more  than  one  county.  The  railroad  in  question  is 
strictly  a  street  railroad.  It  is  expressly  found  by  the  court 
that  it  is  a  street  railroad  throughout  its  entire  length,  and 
if  at  any  place  it  operates  upon  a  roadway  obtained  from 
private  individuals,  and  not  upon  the  public  streets,  or  in  any 
other  manner  than  as  a  street  railroad,  that  fact  does  not 
appear  in  the  record.    The  question  presented  is  whether  or 
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not  such  a  road  comes  within  the  object  and  purpose  of  the 
constitutional  provision. 

It  is  conceded,  of  course,  that  the  mere  matter  of  the  motive 
power  for  the  propulsion  of  the  cars  is  entirely  immaterial. 
There  is  nothing  in  the  purpose  of  the  provision,  nor  in  the 
evils  which  it  was  designed  to  remedy,  nor  in  its  practical 
application,  which  gives  to  the  means  of  moving  the  cars  the 
least  significance  in  the  decision  of  the  question  before  the 
court 

So,  also,  we  think  it  must  be  conceded  that  with  respect  to 
the  evils  of  double  assessments,  conflicting  claims,  and  ine- 
quality in  values  between  the  different  counties,  there  is  no 
reason  apparent  why  a  street  railroad  should  not  be  held  to 
come  within  the  scheme  provided  by  the  constitution  for  the 
assessment  of  railroads  operating  in  more  than  one  county. 

It  was  chiefly  upon  these  grounds  that  the  decision  was 
placed  in  the  opinion  first  rendered  in  this  case.  If  there 
were  no  greater  distinctions  between  the  two  classes  of  rail- 
roads than  these,  the  conclusion  that  street  railroads  come 
within  the  object  and  purpose  of  the  constitutional  provision 
would  be  correct.  Upon  further  consideration  of  the  subject, 
however,  we  are  of  the  opinion  that  other  differences  exist 
which  were  not  considered  in  the  former  prevailing  opinion, 
and  which  are  sufficient  to  prevent  the  operation  of  the  rule 
of  construction  contended  for  by  the  appellant.  That  rule 
cannot  properly  be  applied  where  the  new  subject  possesses 
characteristics  so  different  from  the  old  that  to  bring  it  within 
the  scope  of  the  pre-existing  law  would  cause  serious  and  sub- 
stantial injustice.  The  different  character  of  the  franchise 
possessed  by  one  class  of  roads  from  that  possessed  by  the 
other,  and  the  very  serious  interference  with  one  of  the  funda- 
mental principles  upon  which  the  power  of  taxation  rests, 
which  would  arise  from  the  operation  of  the  constitutional 
plan,  present  sufficient  reasons  why  a  street  railroad  should 
be  considered  as  not  within  the  terms  of  this  section  of  the 
constitution.  The  franchise  of  an  ordinary  railroad  is  ob- 
tained upon  terms  and  conditions  equally  applicable  to  all 
roads  of  its  class  by  a  compliance  with  the  general  law  which 
empowers  corporations  to  construct  and  operate  a  railroad 
between  the  designated  termini,  located,  it  may  be,  in  counties 
widely  separated.     (Civ.  Code,  sec.  291.)     At  the  time  the 
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constitution  was  adopted  the  law  provided  that  franchises 
for  the  construction  and  operation  of  street  railroads  along 
the  streets  and  public  highways  could  be  obtained  only  from 
the  governing  body  of  the  city  or  town  in  which  it  was  situ- 
ated. (Civ.  Code,  sec.  497.)  The  law  has  been  changed  in 
some  respects  since  that  time,  but  the  substantial  provision 
still  remains  that  the  franchise  can  only  be  obtained  through 
the  action  of  the  council  or  governing  body  of  the  munici- 
pality. (Civ.  Code,  sec.  497;  Stats.  1901,  p.  265;  Stats.  1903, 
p.  90.)  This  franchise,  of  course,  cannot  extend  beyond  the 
city  limits,  and  it  is  made  subject  to  special  conditions  im- 
posed by  the  local  authorities — conditions  which  may  be  dif- 
ferent in  the  case  of  each  railroad  of  this  character.  It  gives 
no  authority  whatever  for  the  operation  of  a  street  railroad 
in  more  than  one  county.  The  only  way  by  which  a  com- 
pany can  operate  a  street  railroad  in  more  than  one  county 
is  by  obtaining  separate  franchises  from  the  local  authorities 
of  the  respective  counties,  so  located  that  the  ends  of  the  two 
roads  coincide  at  the  county  line,  so  that  the  two  can  be  in 
fact  operated  as  a  continuous  line  running  from  one  county 
into  another.  But  the  franchises  must  remain  separate  and 
distinct,  and  local  in  origin,  situation,  and  character. 

The  incorporation  of  a  street-railroad  company,  of  course, 
gives  the  corporation  the  power  to  do  the  business  of  operat- 
ing street  railroads,  or  some  particular  street  railroad,  as  the 
case  may  be,  as  a  natural  person  might  do,  and  this  power  is 
doubtless  a  part  of  its  general  corporate  franchise.  But  it 
is  not  to  this  that  we  now  refer,  but  to  the  special  permission 
to  lay  tracks  in  the  streets,  without  which  the  power  included 
in  the  grant  of  incorporation  cannot  be  exercised. 

In  the  case  of  an  ordinary  railroad  the  right  which  it  may 
acquire  to  operate  its  road  along  a  public  street  is,  strictly 
speaking,  a  mere  right  of  way,  similar  to  the  right  it  may 
acquire  from  landowners  along  the  route.  It  is  a  part  of  its 
roadway,  and  not  a  part  of  the  franchise,  within  the  meaning 
of  the  word  in  the  phrase  in  question.  It  imposes  no  implied 
obligation  upon  the  grantee  or  donee  to  facilitate  the  local 
public  use  of  the  street  by  carrying  persons  from  place  to 
place  thereon.  The  right  which  a  street  railroad  obtains  from 
the  city  to  lay  its  track  and  operate  its  road  on  a  street,  on 
the  contrary,  is  the  most  valuable  part  of  its  franchise.     It 
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carries  the  obligation  to  serve  the  public  in  the  use  of  the 
street,  and  is  in  furtherance  of  the  original  use.  It  does  not 
receive  this  franchise  by  becoming  incorporated,  as  an  ordi- 
nary road  receives  its  franchise  to  operate  its  road  between 
its  termini,  but  obtains  it  afterward  by  special  grant  from 
the  municipality,  and  the  thing  thus  obtained  includes  both 
the  roadway  and  the  franchise. 

It  is  plainly  the  general  policy  of  the  law  that  property 
situated  in  one  county  or  city  should  be  taxable  in  that 
county  or  city  for  local  purposes  for  its  actual  value,  and 
that  that  local  subdivision  alone  should  have  the  benefit  of 
this  value  for  the  purpose  of  raising  its  revenue.  This  in- 
deed is  the  basis  of  all  local  taxation,  and  it  is  recognized  by 
the  section  in  question,  that  the  property  which  receives  the 
benefit  of  local  government  shall  pay  its  proportion  of  the 
expenses  thereof,  apportioned  according  to  actual  value.  It 
would  be  a  very  anomalous  condition  of  affairs,  therefore,  if 
a  franchise  granted  by  one  municipality,  and  entirely  local  to 
that  municipality,  should  be  assessed  by  a  system  which  would 
permit  a  part  of  its  value  to  be  taken  from  the  assessment  of 
the  municipality  in  which  it  is  situated  and  transferred  to 
another  municipality,  and  there  made  the  basis  of  an  assess- 
ment for  the  benefit  of  that  local  government.  Yet  this  is 
precisely  what  the  proposed  system  would  do.  If  the  differ- 
ences in  the  amounts  were  very  small  as  compared  to  the 
whole,  as  could  justly  be  said  in  the  case  of  an  ordinary  rail- 
road, perhaps  this  would  not  be  a  sufficient  reason  for  sup- 
posing that  the  constitutional  convention  did  not  intend  to 
include  street  railroads  in  the  scheme.  But  a  consideration 
of  the  different  circumstances  existinj^  in  iVo  ense  of  the  re- 
spective classes  of  railroads,  and  the  difference  in  the  char- 
acter of  business  transacted  by  them,  shows  that  in  the  case 
of  street  railroads  the  difference  in  value  would  be  very  con- 
sidetrable.  A  street  railroad  in  a  city,  as  its  name  implies, 
operates  its  cars  over  the  streets  in  common  with  the  public, 
and  as  a  part,  and  in  furtherance,  of  the  public  use  to  which 
such  streets  are  dedicated.  The  value  of  the  system  does  not 
rest  to  any  great  extent  upon  the  value  of  the  space  of  ground 
which  is  occupied  by  the  track.  That  space  is  also  subject  to 
general  public  use  as  a  part  of  the  street,  and,  considered 
merely  as  land,  the  interest  of  the  railroad  therein  is  of  very 
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little  value.  The  valuable  part  of  the  privilege  arises  from 
the  fact  that  the  ground  is  already  dedicated  to  public  use, 
and  is  used  for  public  travel;  from  the  fact  that  it  is  situated 
on  a  public  way  along  which  persons  arc  wont  to  travel  from 
place  to  place,  and  that  it  is  intended  to  facilitate  this  use 
and  this  travel  by  carrying  persons  to  and  fro  along  the 
street  as  they  may  desire.  It  is  this  local  traffic  from  which 
the  earnings  of  the  company  are  derived.  It  is  the  existence 
of  this  demand  and  the  opportunity  to  supply  it,  by  reason 
of  its  situation  on  and  along  the  street,  which  gives  value  to 
the  privilege  of  using  the  street  as  a  roadway.  In  this  respect 
there  is  no  similarity  between  a  street  railroad  and  an  ordi- 
nary railroad.  The  latter  does  not  do  a  local  business,  nor 
facilitate  local  travel  along  the  street.  If  it  occupies  the 
streets  at  all,  as  it  may  do  under  permission  of  the  local 
authorities,  it  is  not  for  the  purpose  of  serving  a  local  use  or 
travel  from  place  to  place  along  that  particular  street.  It  is 
in  reality  an  obstruction  to  such  local  travel.  It  uses  the 
streets  merely  as  a  convenient  route  by  which  to  reach  its 
depot,  and  usually  it  takes  the  street  instead  of  a  right  of 
way  over  private  land  not  from  choice,  but  from  necessity. 
Its  use  of  the  street  has  no  relation  whatever  to  the  local  pub- 
lic use,  and  the  fact  that  it  is  on  a  street  does  not  add  to,  but 
rather  detracts  from,  the  value  for  railroad  purposes  of  that 
part  of  its  roadway,  and  it  adds  nothing  at  all  to  the  revenues 
received  from  the  operation  of  the  road. 

It  is  easily  seen  that  in  the  dense  population  of  a  city  the 
value  per  mile  of  track  of  a  street  railroad  must  necessarily 
be  very  much  greater  than  in  the  more  sparsely  populated 
country  outside  of  the  city.  In  the  case  of  a  street  railroad 
operated  partly  within  and  partly  without  a  city,  whether  in 
more  than  one  county  or  not,  it  is  evident  that  if  the  entire 
value  of  the  franchise  and  roadway  of  the  railroad  as  a  whole 
is  ascertained,  and  the  amount  divided  between  the  portion 
inside  the  city  and  the  part  outside,  in  proportion  to' the 
length  of  track  in  each  territory  respectively,  a  large  part 
of  the  value  of  property  situated  within  the  city  would  be 
arbitrarily  taken  from  the  city  valuation  and  transferred  to 
that  of  the  county,  thus,  if  the  road  is  operated  in  more  than 
one  county,  causing  an  injury  to  the  city  and  a  benefit  to 
the  county,  which  it  cannot  be  supposed  was  intended.    In 


Digitized  by  LjOOQIC 


Feb.  1904.]      San  Francisco  etc.  Ry.  Co.  v.  Scott.        231 


this  particular  case,  for  instance,  if  the  value  of  the  eighteen 
miles  of  the  plaintiff's  franchise,  roadway,  road-bed,  and 
rails  in  San  Francisco  is  eight  thousand  dollars  per  mile,  and 
the  five  miles  in  San  Mateo  County  is  worth  only  four  thousand 
dollars  per  mile,  the  total  value  in  San  Francisco  would  be 
one  hundred  and  forty-four  thousand  dollars,  and  in  San 
Mateo  County  twenty  thousand  dollars,  and  the  only  fair  and 
just  assessment  would  be  upon  those  values  in  the  respective 
counties.  But  the  average  value  per  mile  of  the  entire  road 
would  be  approximately  $7,130,  and,  if  valued  by  the  arbi- 
trary method  provided  in  the  constitution,  the  result  would 
be  that  $15,655  of  the  value  of  the  property  within  the  city 
would  be  taken  from  the  San  Francisco  assessment  and  added 
to  that  of  San  Mateo  County,  thus  depriving  the  city  of  San 
Francisco  of  a  part  of  the  revenue  to  which  it  is  entitled, 
and  giving  to  San  Mateo  County  revenue  to  which  it  has  no 
just  claim,  and  enabling  the  plaintiff  to  avoid  city  taxation 
to  the  extent  of  the  difference. 

The  possibilities  of  escaping  taxation  in  the  particular  case 
here  before  the  court  may  be  of  slight  importance  to  the  plain- 
tiff, because  the  rate  of  taxation  may  be  substantially  the  same 
in  the  city  and  county  of  San  Francisco  as  in  San  Mateo 
County,  but  in  the  case  of  a  railroad  operated  in  a  city  situ- 
ated far  from  the  county  line  the  method  of  assessing  such  a 
railroad  operated  in  more  than  one  county  would  enable  such 
a  road  to  escape  taxation  upon  a  large  proportion  of  the 
value  of  its  property.  For  instance,  in  the  county  of  Los 
Angeles  a  street-railroad  system  having  lines  extending  in 
many  directions  throughout  the  city  of  Los  Angeles  might 
jrun  a  branch  outside  of  the  city,  but  within  the  county,  for  a 
distance  of  thirty  miles  before  reaching  the  county  line.  So 
long  as  it  was  operated  only  within  the  county  it  would  be 
assessed  according  to  its  value  in  the  city  and  county,  re- 
spectively, by  the  assessor  of  that  county  for  county  and  state 
taxation,  and  by  the  assessor  of  the  city  for  municipal  pur- 
poses. But  by  extending  the  line  for  one  mile  beyond  the 
county  line,  and  thus  making  it  a  road  operated  in  more  than 
one  county,  the  comparatively  larger  value  of  that  part  of 
the  road  situated  within  the  city  goes  into  the  general  sum, 
and  becomes  merely  a  part  of  the  value  of  the  entire  system. 
The  trackage  within  the  city  would  then  be  valued  at  the 
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average  value  of  the  entire  system,  which  would  be  very  much 
less  than  the  real  value  of  the  mileage  within  the  city.  This 
much  of  the  city  values  would  therefore  be  taken  from  the 
city  assessment  and  added  to  the  assessment  for  county  pur- 
poses, and,  to  that  extent,  the  road  would  entirely  escape 
assessment  for  municipal  purposes.  For  instance,  if  the  value 
of  the  tracks  within  the  city  was  one  million  dollars,  and  the 
value  of  the  tracks  outside  of  the  city  five  hundred  thousand 
dollars,  the  total  length  being  sixty  miles,  one  half  in  the  city 
and  one  half  outside,  the  average  value  per  mile  of  the 
whole  system  would  be  twenty-five  thousand  dollars.  By  this 
plan  the  mileage  within  the  city  would  be  valued  at  only 
seven  hundred  and  fifty  thousand  dollars,  and  the  city  would 
lose  for  assessment  purposes  two  hundred  and  fifty  thousand 
dollars  of  its  value,  and  to  that  extent  the  railroad  would 
escape  taxation  and  the  city  would  lose  its  legitimate  reve- 
nue. We  do  not  believe  that  the  constitution  was  intended 
to  give  the  opportunity  for  such  consequences,  and  for 
these  reasons  we  think  the  section  does  not  apply  to  street 
railroads.  * 

There  has  recently  come  into  existence  a  certain  class  of 
railroads,  known  as  interurban  roads,  which  are  a  sort  of 
hybrid,  having  in  some  respects  the  characteristics  of  the 
ordinary  railroad,  and  in  others  those  of  the  street  railroad. 
Within  the  limits  of  the  cities  which  they  enter  they  usually 
pass  along  the  streets,  and  perform  the  ordinary  functions  of 
street  railroads,  stopping  where  desired  to  let  passengers  on 
or  off,  and  serving  the  public  need  for  local  street  travel. 
Outside  the  cities,  on  their  way  from  one  city  or  town  to 
another,  they  frequently  travel  upon  a  roadway  obtained 
from  private  persons,  not  upon  a  public  road,  and  stop,  as  in 
case  of  ordinary  railroads,  only  at  stations  established  by 
them  for  that  purpose.  They  also  often  convey  freight  as 
well  as  passengers.  Whether  or  not  these  railroads,  when 
operated  in  more  than  one  county,  are  to  be  classed  as  street 
railroads  or  as  ordinary  railroads  to  be  assessed  by  the  state 
board  of  equalization,  and,  if  the  latter,  whether  they  may  be 
attached  to  a  system  of  street  railroads,  and  so  make  the  en- 
tire mileage  of  such  system  subject  to  assessment  by  the  state 
board,  or  must,  for  the  purpose  of  such  assessment,  be  lim- 
ited exclusively  to  the  part  of  the  system  traversed  by  the 
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cars  of  the  interurban  line,  are  questions  which  do  not  here 
arise,  and  need  not  be  considered.    The  railroad  in  question 
is  not  one  of  this  class. 
The  judgment  of  the  court  below  is  aflBrmed. 

Beatty,  C.  J.,  Lorigan,  J.,  Angellotti,  J.,  and  Van  Dyke,  J., 
concurred. 

McFASLANDy  J.,  dissenting. — I  dissent,  and  adhere  to 
the  former  decision  and  to  the  opinion  then  delivered ;  and  I 
desire  to  add  only  the  following,  which  seems  to  be  too  ob- 
vious to  be  surmounted  by  any  kind  of  reasoning :  The  word 
"railroad"  is  frequently  used  in  the  constitution  without  any 
other  defining  or  qualifying  phrase,  and  where  the  meaning 
of  the  word,  standing  alone,  comes  in  question  in  determining 
the  application  of  some  provision  of  the  law,  it  is  no  doubt 
occasionally  difficult  to  decide  whether,  in  the  particular 
matter  involved,  it  should  be  construed  to  include  **  street  rail- 
road." But  in  the  provision  here  in  question — **all  rail- 
roads operated  in  more  than  one  county  in  this  state" — ^the 
word  ** railroads"  does  not  stand  alone;  the  important,  sig- 
nificant, and  controlling  part  of  the  phrase  is  **  operated  in 
more  than  one  county."  The  thought  in  the  minds  of  the 
framers  of  the  constitution,  as  shown  by  the  language  used, 
was  to  provide  for  the  assessment  of  a  railroad,  with  its  roll- 
ingnatock,  franchises,  etc.,  running  through  and  being  oper- 
ated in  more  than  one  county.  And  the  thing  intended  to  be 
provided  for  is  in  its  very  nature  applicable  to  any  railroad 
which  is  operated  in  more  than  one  county. 

I  do  not  see  the  force  of  the  suggestion  that  the  dense  popu- 
lation of  a  city  makes  a  mile  of  track  within  it  more  valuable 
than  a  mile  in  a  more  sparsely  settled  country  outside  of  the 
city.  The  same  fact  exists  as  to  all  railroads.  The  great 
overland  railroads  pass  through  counties  which  are  thickly 
settled  and  cities  having  dense  populations,  and  also  through 
almost  entirely  unsettled  mountain  and  desert  regions,  and 
the  parts  of  these  railroads  lying  within  the  former  are  more 
valuable  than  those  lying  within  the  latter.  If  they  were 
divided,  for  the  purpose  of  taxation,  into  sections  correspond- 
ing with  county  and  city  lines,  cities  and  some  counties  would 
receive  more  revenue  from  taxation  of  these  roads  than  they 
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do  now.  But  under  that  system  other  eviLs  would  occur ;  and 
the  constitutional  convention,  after  a  full  consideration  of 
the  whole  matter,  determined  that  the  more  practicable,  just, 
and  equitable  way  was  to  tax  each  railroad  operated  in  more 
than  one  county,  with  its  rolling-stock,  etc.,  as  a  whole.  This 
being  the  rule  declared  by  the  constitution,  it  cannot  be  dis- 
regarded on  the  ground  that  it  is  not  the  best  way  to  assess 
such  a  railroad. 

Henshaw,  J.,  concurred  with  McFarlaUd,  J. 

The  following  is  the  opinion  of  the  court  in  Bank  ren- 
dered on  the  Ist  of  July,  1903,  referred  to  in  the  dissenting 
opinion  of  Mr.  Justice  McFarland : — 

HENSHAW,  J.— This  appeal  is  on  the  judgment-roll.  The 
facts  are  undisputed,  and  the  single  question  presented  for 
determination  is  whether  under  the  constitution  of  this  state 
the  franchises,  rails,  and  rolling-stock  of  a  street  railroad 
operated  in  more  than  one  county  should  be  assessed  by  the 
state  board  of  equalization  or  by  the  assessors  of  the  several 
counties  through  which  the  railroad  passes.  It  is  conceded 
that,  if  the  word  ** railroads,"  as  used  in  section  10  of  article 
XIII  of  the  constitution  of  the  state,  includes  street  railroads, 
the  judgment  should  be  reversed.  The  section  of  the  consti- 
tution to  which  reference  has  been  made  reads  as  follows: 
**.  .  •  The  franchise,  roadway,  road-bed,  rails,  and  rolling- 
•  stock  of  all  railroads  operated  in  more  than  one  county  in 
this  state,  shall  be  assessed  by  the  state  board  of  equalization 
at  their  actual  value,  and  the  same  shall  be  apportioned  to 
the  counties,  cities  and  counties,  cities,  towns,  townships,  and 
districts  in  which  such  railroads  are  located,  in  proportion  to 
the  number  of  miles  of  railway  laid  in  such  counties,  cities 
and  counties,  towns,  townships,  and  districts." 

It  has  been  said  by  this  court  {Ferguson  v.  Sherman,  116 
Cal.  176)  that  the  word  ** railroad,"  as  used  in  law,  is  broad 
enough  to  include  street  railroads,  and  many  cases  have 
arisen  where  the  courts  have  held  that  the  word  does  in  its 
signification  include  such.  Each  case  is  to  be  determined 
upon  its  own  facts,  having  in  view  the  circumstances,  the 
context,  the  presumed  intention  of  the  lawmakers,  and  the 
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general  policy  of  the  state  in  regard  to  the  particular  matter. 
There  being  no  question,  therefore,  that  the  word  employed 
by  the  constitution  embraces  in  proper  cases  street  railways, 
our  inquiry  is  narrowed  to  a  determination  of  the  intention 
of  the  framers  of  our  constitution,  and  here,  by  reference  to 
the  constitutional  debates,  all  doubt  upon  the  question  would 
seem  to  be  eliminated.  The  end  sought  to  be  attained  was  a 
just  and  uniform  method  of  taxation  for  railroads  operated 
in  more  than  one  county.  The  section  of  the  constitution,  as 
originally  presented,  provided  that  the  value  of  all  the  prop- 
erty of  all  railroad  corporations  should  be  assessed  by  the 
state  board  of  equalization.  Much  debate  followed,  and  it 
was  pointed  out  that  where  a  railroad  was  operated  in  but 
one  county  the  assessor  of  that  county  was  as  competent  to  fix 
the  value  as  he  was  that  of  any  other  property  within  his 
territory;  that  there  was  an  essential  diflference  between  rail- 
roads so  operated  and  those  which  traversed  two  or  more 
counties  of  the  state.  The  debate,  in  short,  revolved  about 
the  single  question  of  assessment  for  purposes  of  taxation. 
Finally,  the  amendment  was  offered  which  now  finds  place 
in  the  constitution,  and  debate  upon  this  followed,  always 
upon  the  same  lines,  as  to  the  wisdom  and  justice  of  the  plan 
of  assessment.  For  example,  Mr.  Estee,  in  opposition,  pro- 
tested **  because  the  very  fundamental  doctrines  of  taxation 
rest  upon  the  proposition  that  every  dollar  shall  be  taxed  by 
a  rule  which  shall  be  uniform  throughout  the  state."  Mr. 
West,  of  Los  Angeles,  discussing  the  proposed  amendment, 
and,  answering  Mr.  Estee,  declared:  **I  fully  agree  with  the 
gentleman  that  we  should  adopt  a  rule  that  will  be  uniform 
in  its  operation.  But  certainly  I  disagree  with  him  when  he 
says  we  cannot  have  the  railroad  property  in  this  state  as- 
sessed by  a  state  board  of  equalization.  In  that  particular  it 
would  be  a  state  board  of  assessors.  Now,  it  is  well  known 
that  the  railroad  property  is  peculiar  property  in  itself.  It 
does  not  bear  any  relation  to  the  localities  as  other  property 
does.  It  is  considered  as  an  entirety.  The  rolling-stock  and 
all  belong  to  the  road  as  a  whole,  and  ought  to  be  assessed  as 
a  part  of  the  entire  line.  All  the  property  used  is  a  part 
of  the  road,  and  the  value  can  be  much  better  ascertained  by 
assessing  it  as  a  whole.*'  And  Mr.  Justice  Van  Dyke,  at  that 
time  a  member  of  the  constitutional  convention,  opposing  the 
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original  section  and  favoring  the  amendment,  said,  amongst 
other  things:  ** There  are  many  railroads  in  this  state,  and 
gentlemen  seem  to  forget,  in  their  efforts  to  drive  at  the  main 
railroad,  that  in  some  counties  there  are  short  lines  of  rail- 
road for  local  purposes  which  will  come  within  the  provisions 
of  this  section  as  it  now  stands.  Why  take  a  local  railroad 
in  Humboldt  County  that  runs  but  a  few  miles,  and  throw 
the  assessment  of  that  property  upon  the  state  board  t  It  is 
not  the  oflBce  of  that  board.  It  ought  to  be  assessed  by  the 
county  assessor  the  same  as  all  other  property  in  Humboldt 
County.  .  .  .  For  that  reason  I  am  in  favor  of  the  amend- 
ment proposed  by  the  gentleman  from  Los  Angeles. '* 

It  is  thus  an  assured  and  ascertained  fact  that  the  framers 
of  the  constitution  recognized  a  broad  distinction  for  pur- 
poses of  taxation  between  railroads  operated  in  but  one 
county  and  railroads  operated  in  more  than  one  county,  and 
that  they  set  forth  a  diflPerent  scheme  of  taxation  for  the 
different  kinds  of  roads.  In  People  v.  Central  Pacific  B.  B. 
Co.,  105  Cal.  576,  further  differences  and  distinctions  are 
pointed  out  in  justification  of  the  classification  made  by  the 
constitution,  and  practical  examples  given  of  the  difficulties 
that  would  arise  were  it  attempted  to  enforce  by  delinquenf 
tax  sales  the  assessments,  if  made  in  the  separate  counties  by 
the  local  assessors. 

It  may  be  here  noted  that  the  constitution  itself  nowhere 
employs  the  phrase  ** street  railroad"  or  ** street  railway, '* 
but  when  it  speaks  at  all  upon  the  subject  uses  the  word  ''rail- 
road." True,  some  provisions  could  in  their  nature  have  no 
application  to  street  railroads  operated  within  a  single  city  or 
a  single  county,  but  this  is  no  argument  against  the  proposition 
that,  where  the  constitution  speaks  generally  of  railroads 
all  railroads,  of  whatever  class,  which  by  fair  interpreta- 
tion and  intendment  come  within  the  meaning  of  the  word, 
are  meant  to  be  included.  For,  as  was  said  by  the  supreme 
court  of  Maryland,  in  Oler  v.  Baltimore  etc.  B.  B.  Co.,  41 
Md.  583,  where  it  is  decided  that  railroad  did  include  street 
railroad,  **Had  they  not  been  made  parts  of  the  law,  it  might 
have  furnished  an  argument  that  would  not  have  been  with- 
out weight  that  such  railroads  were  intended  to  be  excluded 
from  its  operation ;  but  we  do  not  understand  that  their  being 
in  the  law  can  furnish  any  sound  reason  for  the  exclusion  of 
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other  classes  of  railroads,  when  the  language  of  its  general 
provisions,  as  is  the  case  with  the  law  before  ns,  is  broad 
enough  to  embrace  them.''  Nor  should  much  weight  be  given 
to  the  argument  that  the  framers  of  the  constitution  could  not 
have  had  in  contemplation  such  interurban  and  intercounty 
roads  as  now  exist  because  at  the  time  the  constitution  was 
adopted  there  were  only  steam  railroads  operating  in  one  or 
more  counties  of  the  state,  and  street  railroads  running  wholly 
within  the  streets  of  a  single  municipality,  generally  with 
horses  for  motive  power.  It  is  true  that  electricity  as  a 
motive  power  was  not  then  in  use,  but  no  one  would  contend 
that  a  new  or  different  mode  of  propulsion  would  operate  to 
affect  the  terms  of  this  constitutional  provision.  If  any  one 
of  our  present  steam  railroads  running  through  several 
counties  of  the  state,  should  change  its  motive  power  to  elec- 
tricity, it  would  hardly  be  contended  that  by  reason  of  that 
change  they  were  withdrawn  from  the  operation  of  this  pro- 
vision, and  it  would  be  an  altogether  unjustifiably  narrow 
construction  of  our  constitution  to  hold  that  its  provisions, 
or  that  this  provision,  must  be  construed  solely  in  the  light 
of  facts  existing  at  the  time  of  its  adoption.  The  constitu- 
tion is  the  organic  and  governing  law  of  our  state.  It  is  never 
to  receive  a  technical  construction  like  a  common-law  instru- 
ment or  a  statute.  It  is  always  to  be  so  interpreted  as  to 
carry  out  the  great  principles  of  government  which  it  em- 
braces and  expresses,  or,  as  Judge  Story  says,  '*A  constitu- 
tion of  government  does  not  and  cannot  from  its  nature 
depend  in  any  great  degree  upon  mere  verbal  criticism,  or  upon 
the  import  of  single  words.  •  .  .  While  we  may  well  resort 
to  the  meaning  of  single  words  to  assist  our  inquiries,  we 
should  never  forget  that  it  is  an  instrument  of  government 
we  are  to  construe,  and  that  must  be  the  truest  exposition 
which  best  harmonizes  with  its  design,  its  objects,  and  its 
general  structure."  (Black  on  Interpretation  of  Laws,  p. 
14.)  It  is  in  strict  consonance  with  this  principle  of  inter- 
pretation that  courts  hold,  and  that  in  this  case  it  should  be 
held,  that  the  instrument  was  not  fixed,  set,  and  hardened 
upon  the  day  of  its  adoption,  but  is,  and  was  meant  to  be, 
fiexible  enough  to  meet  the  changing  conditions  of  our  civili- 
zation. The  English  cases  are  common  where  their  statutes, 
which  have  something  of  constitutional  force,  have  been  held 
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to  embrace  new  conditions,  non-existent  at  the  time  of  the 
passage  of  the  act.  Thus,  in  Bishop  v.  North,  11  Mees.  &  W. 
418,  a  statute  passed  in  1792,  of  course  long  before  the  exist- 
ence of  steam  railways,  provided  that  the  proprietor  of  any 
estate  containing  any  mines  of  coal  or  other  minerals  could 
build  a  railway  over  the  land  of  another  for  carrying  his  coals 
or  other  minerals,  by  first  paying  or  tendering  satisfaction 
for  the  damages  to  be  thereby  occasioned,  and  the  question 
arose  whether  under  this  act  a  railway  could  be  built  over 
lands  of  another  on  which  steam  cars  and  locomotives  were  to 
be  used.  The  court  held:  *'I  cannot  think  it  [the  act]  can 
be  qualified  by  showing  that  at  the  time  of  the  passage  of  the 
act  a  particular  species  of  railway  unlike  the  one  contem- 
plated, was  in  use.  The  power  is  general  to  make  railways 
over  the  lands  or  grounds  of  any  person  or  persons  making 
satisfaction  for  the  damages  to  be  occasioned  thereby."  And 
so,  too,  in  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  D.  228,  a  statute 
passed  before*  bicycles  were  known,  and  which  imposed  a 
penalty  for  ** furiously  driving  any  sort  of  carriage,"  was 
held  to  apply  to  the  furious  driving  of  a  bicycle. 

Electric  roads  themselves  were  first  operated  upon  the 
streets  of  a  municipality.  They  next  extended  out  upon  the 
suburban  roads  and  county  highways.  They  now  run  freely 
between  counties.  They  are  projected  over  all  parts  of  the 
state,  and,  if  the  expressed  conviction  of  many  prominent 
engineers  is  to  be  credited,  it  will  not  be  long  before  even 
between  states  they  will  to  a  great  extent  have  supplanted  the 
present  steam  railroads. 

Nor  can  any  well-founded  distinction  be  made  because  they 
run,  where  possible,  along  and  upon  streets  and  highways. 
They  do  not  always  do  so.  They  frequently  traverse  lands 
upon  their  own  acquired  rights  of  way;  and  when  they  are 
operated  in  two  or  more  counties  of  the  state,  no  reason  ap- 
pears why  they  should  not  be  held  to  come  within  the  provis- 
ions of  the  section  of  the  constitution  under  consideration, 
and  many  reasons,  as  above  pointed  out,  demand  that  they 
should  be. 
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[8.  F.  No.  2640.    Department  One.— February  17,  1904.] 

SANFORD  BENNETT,  AppeUant,  v.  A.  W.  BEADLE,  Re- 
spondent. 

Lun  upon  Ybsszl — ^Materials  Furnished— <^ONSTBi7ornoN  of  Codi — 
MiCHANics'  Lun  Law. — In  determining  the  liability  of  a  vessel 
for  a  lien  for  materials  fomished  in  this  state  "for  its  eonstruction, 
repair,  or  equipment,",  under  section  813  of  the  Code  of  Ciyil  Pro- 
cedure, that  section  must  be  construed  as  in  pari  materia  with  the 
Mechanics'  lien  Law;  and  the  materials  must  be  actually  furnished 
to  the  vessel  and  used  thereon  to  create  the  lien. 

Id. — Situation  of  Ybsskl — Consteuction  out  of  State — ^Lien  not 
Created. — In  order  to  create  a  lien  upon  a  vessel  for  materials  fur- 
nished, under  section  813  of  the  Code  of  Civil  Procedure,  the  vessel 
must  be  situated  in  this  state  when  the  materials  are  actually 
furnished  thereto  and  used  thereon.  No  lien  can  be  enforced  in 
this  state  upon  a  vessel  wholly  constructed  in  another  state  for 
materials  furnished  by  residents  of  this  state  to  shipbuilders  en- 
gaged in  its  construction  in  such  other  state. 

Id. — ^PowER  OF  Legislature. — The  legislature  has  no  power  to  impose 
a  Hen  on  property  situated  outside  of  the  state. 

Id. — ^Arrival  of  Vessel  in  State — ^Lien  not  Enforceable. — When  the 
statute  does  not  provide  for  the  creation  of  a  lien  by  the  act  of  the 
vessel  in  coming  into  the  state,  no  lien  is  enforceable  for  materials 
furnished  out  of  the  state  when  the  vessel  comes  within  its  juris- 
diction. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Edward 
A.  Belcher,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  P.  Eells,  for  Appellant. 

It  is  only  necessary  that  the  materials  be  "furnished'^  in 
this  state.  (Code  Civ.  Proc,  sec.  813.)  The  word  "fur- 
nished*' has  been  construed  by  this  and  other  courts.  (Tib- 
betts  V.  Moore,  23  Cal.  216;  Francis  v.  State,  21  Tex.  285; 
Bums  V.  SeaweU,  48  Minn.  432;  Howe  v.  Reliance  etc.  Co,, 
46  Minn.  44.)  A  lien  may  be  enforceable  upon  a  vessel  situ- 
ated without  the  state  when  it  comes  within  the  jurisdiction. 
(Code  Civ.  Proc.,  sec.  114;  Overton's  Law  of  Liens,  sec.  681.) 
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Nathan  H.  Frank,  for  Respondent. 

A  lien  cannot  be  created  npon  property  situated  out  of  the 
state.  {McDonald  v.  The  Nimbus,  137  Mass.  260;  Moore  v. 
LuTidt,  1  Hun,  650,  652;  60  N.  Y.  649.)  Section  813  of  the 
Code  of  Civil  Procedure  requires  the  presence  of  the  vessel 
in  the  state,  and  the  furnishing  in  the  state  of  materials 
thereto,  in  order  to  constitute  a  lien  under  the  law  of  this 
state.  The  test  of  a  lien  under  maritime  law  is  the  situation 
of  the  vessel  when  the  supplies  are  furnished.  (The  VigU- 
anda,  58  Fed.  Rep.  698-700;  The  Hurrm,  29  Fed.  Rep.  183; 
The  Dwniel  Kaine,  31  Fed.  Rep.  746;  The  Sarah  J.  Weir,  2 
Low.  555;  The  Eliza  Jane,  1  Sprague,  152;  The  Mary  Mo 
Cabe,  22  Fed.  Rep.  750.) 

ANGELLOTTI,  J.— This  action  was  brought  by  the  as- 
signee of  various  parties  who  furnished  materials  used  in  the 
construction  and  equipment  of  the  steam  vessel  Santa  Ana 
against  the  owner  of  said  vessel,  to  have  the  amount  due  there- 
for determined  and  adjudged  a  lien  upon  the  vessel,  and  to 
have  the  vessel  sold  in  satisfaction  thereof. 

Plaintiff  had  judgment,  and  defendant  duly  made  a  motion 
for  a  new  trial,  which  motion  was  granted  by  the  trial  court. 
This  appeal  was  taken  by  plaintiflE  from  the  order  granting 
defendant's  motion  for  a  new  trial. 

All  of  the  materials  for  which  it  is  here  sought  to  enforce 
a  lien  were  furnished  by  mercantile  firms  and  corporations 
doing  business  in  the  city  and  county  of  San  Francisco,  state 
of  California,  to  the  firm  of  H.  R.  Reed  &  Son,  shipbuilders 
at  Coos  Bay,  in  the  state  of  Oregon,  to  be  used  by  them  in 
the  construction  of  **a  vessel' '  then  building  at  Coos  Bay, 
Oregon.  Said  Reed  &  Son  had  entered  into  a  contract  with 
defendant,  a  resident  of  San  Francisco,  California,  to  con- 
struct for  him  the  hull  of  a  vessel  at  said  Coos  Bay,  for  the 
sum  of  $25,280,  and  to  deliver  the  same  to  him  at  the  place 
of  building,  free  from  all  liens.  In  pursuance  of  such  con- 
tract, Reed  &  Son  constructed  the  hull  of  the  vessel  Santa  Ana 
at  said  place,  and  the  vessel  was  finally  launched  by  them  at 
said  place,  and  there  delivered  to  defendant.  When  so  de- 
livered the  contract  had  not  been  entirely  fulfilled,  but  de- 
fendant completed  the  hull  in  Oregon  sufficiently  to  enable 
him  to  tow  her  to  San  Francisco,  and  at  the  time  this  action 
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was  begun  he  was  engaged  in  putting  in  her  engines  and  in 
completing  her  hull  and  equipment  in  San  Francisco  Bay. 

The  materials  in  question  were  ordered  by  Reed  &  Son 
through  their  agents  in  San  Francisco,  and  were  charged 
upon  the  books  of  the  vendors  against  said  Reed  &  Son,  and 
in  some  instances  against  their  San  Francisco  agent  They 
were  packed  by  the  vendors  in  San  Francisco,  there  marked 
and  labeled,  addressed  to  ''H.  B.  Reed  &  Son,  Coos  Bay,  • 
Oregon,"  and  by  the  vendors  delivered  to  steamship  com- 
panies in  San  Francisco,  to  be  delivered  as  addressed.  They 
were  so  delivered  by  the  steamship  companies  at  Coos  Bay, 
Oregon,  and,  having  been  there  received  by  Reed  &  Son,  were 
by  them  there  used  in  the  construction  and  equipment  of  the 
hull  of  the  Santa  Ana,  before  the  launching  thereof  and  the 
delivery  to  defendant.  The  contract  between  Reed  &  Son  and 
defendant  provided  that  all  of  the  property  in  said  vessel, 
as  the  same  progressed  in  construction,  should  immediately 
pass  to  and  be  vested  in  defendant. 

Upon  these  facts,  defendant  moved  for  a  nonsuit  upon  the 
ground  that  the  evidence  failed  to  show  any  cause  of  action 
against  defendant  or  for  a  lien  against  the  vesseL  This  mo- 
tion was  denied,  and  the  ruling  of  the  court  denying  such 
motion  was  assigned  as  error. 

Defendant  introduced  evidence  showing  that  he  did  not 
order  or  purchase  any  of  said  materials,  or  use  any  of  the 
same  in  constructing,  repairing,  or  equipping  the  vessel  in 
the  state  of  California,  and  also  that  he  had  paid  said  Reed  & 
Son  for  the  construction  of  the  vessel  all  but  about  ninety 
dollars  of  the  contract  price. 

The  findings  of  the  court  were  attacked,  especially  those  to 
the  effect  that  the  materials  were  furnished  or  delivered  to 
Reed  &  Son  at  the  city  and  county  of  San  Francisco,  for  the 
construction  and  equipment  of  said  vessel  Santa  Ana. 

The  only  basis  of  plaintiff's  claim  against  the  property  of 
defendant,  who  was  in  no  way  personally  liable  for  the  value 
of  the  materials  sold  and  delivered  to  Reed  &  Son,  and  of 
whose  interest  in  the  vessel  plaintiff's  assignors  apparently 
had  no  knowledge  at  the  time  of  furnishing  the  materials,  is 
section  818  of  the  Code  of  Civil  Procedure,  giving  a  lien  on 
vessels  in  certain  cases.  That  section  provides,  among  other 
ihin^i,  that  all  steamers,  vessels,  and  boats  are  liable  ''for 
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work  done  or  materials  furnished  in  this  state  for  their  con- 
struction, repair  or  equipment,"  that  demands  for  such  causes 
constitute  liens  thereon,  but  that  **such  liens  only  continue  in 
^  force  for  the  period  of  one  year  from  the  time  the  cause  of 
action  accrues."  Conceding  that  the  delivery  of  the  materials 
in  San  Francisco  by  plaintiff's  assignors  to  common  carriers 
for  Reed  &  Son,  the  shipbuilders,  was  a  delivery  to  the  ship- 
builders sufficient  to  bind  them  personally,  it  was  not  the 
* 'furnishing"  of  the  materials  **for  the  construction  of  the 
vessel"  contemplated  by  the  statute.  Such  a  delivery  to 
the  shipbuilders  could  not  of  itself  create  a  lien,  for  the  mate- 
rials so  furnished  might  never  find  their  way  to  the  vessel  or  be 
used  for  the  benefit  thereof.  The  theory  upon  which  such  a 
lien  is  given  upon  the  property  of  one  who  is  in  no  way  per- 
sonally liable  for  the  debt  is,  that  the  services  or  materials 
secured  thereby  have  gone  into  the  property,  and  that  those 
who  furnished  them  have  in  part  created  the  very  property  to 
which  the  lien  attaches.  As  is  claimed  by  plaintiff's  counsel, 
the  subdivision  of  section  813  of  the  Code  of  Civil  Procedure 
relative  to  liens  on  vessels  for  materials  furnished  for  their 
construction  and  the  sections  of  our  law  relative  to  mechanics' 
liens  on  buildings  and  other  structures  derive  their  being  and 
authority  from  one  common  source, — ^viz.,  section  15  of  article 
XX  of  the  constitution  of  this  state.  That  section  provides 
that  mechanics  and  materialmen  shall  have  a  lien  upon  the 
property  ''upon  which  they  have  bestowed  labor  or  furnished 
material,  for  the  value  of  such  labor  done  and  material  fur- 
nished." Section  1183  of  the  Code  of  Civil  Procedure,  pro- 
viding for  liens  upon  buildings  and  other  structures,  declares 
that  '*  mechanics,  materialmen,  .  .  .  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the  construction  .  .  . 
of  any  building,  .  .  .  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  furnished  materials," 
etc.  It  is  firmly  settled  in  this  state  that,  although  materials 
may  be  furnished  with  the  agreement  that  they  are  to  be  used 
in  a  specified  building,  the  materialman  will  have  no  lien  upon 
that  building  for  the  value  of  any  such  materials  that  are  not 
actually  used  therein.  (Silvester  v.  Coe  Q.  M.  Co,,  80  Cal. 
510;  Beuyick  v.  Muir,  83  Cal.  368;  Roebling's  Sons  Co.  v.  Bear 
Valley  Irr.  Co.,  99  Cal.  488;  Wilson  v.  Nugent,  125  Cal.  280. 
284.)    Unless  so  used  in  the  building,  they  are  not  ''furnished 
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upon"  the  same.  The  constitution  and  the  section  of  the 
statute  last  quoted  give  the  materialmen  a  lien  '^upon  the 
property  upon  which  they  have  .  .  .  furnished  materials." 
The  constitution  and  section  813  of  the  Code  of  Civil  Pro- 
cedure give  to  the  materialman  a  lien  upon  the  vessel  ''upon 
which"  he  has  furnished  materials,  for,  as  is  claimed  by 
plaintiff,  the  statutes  are  undoubtedly  in  pari  materia  in  this 
respect,  and  the  words  **all  .  .  .  vessels  .  .  .  are  liable  for 
•  .  .  materials  furnished  .  .  .  for  their  construction/'  in  the 
section  relative  to  liens  on  vessels,  mean  the  same  thing  as  the 
words  ''materialmen  .  .  .  furnishing  materials  .  .  .  shall 
have  a  lien  upon  the  property  upon  which  they  have  .  .  . 
furnished  mxUerials/'  in  the  section  relating  to  liens  upon 
buildings.  In  the  one  case,  it  is  the  furnishing  to  the  vessel 
that  creates  the  lien ;  in  the  other,  it  is  the  furnishing  to  the 
building  or  other  structure  that  creates  the  lien.  If  this  be 
true,  it  is  apparent  that  there  cannot  be,  within  the  meaning 
of  our  statute,  any  furnishing  of  materials  "in  this  state"  for 
the  construction  of  a  vassel  which  is  wholly  constructed  in 
another  state,  and  that  materials  which  are  put  into  vessels  in 
another  state,  cannot  be  held  to  have  been  ' '  furnished  in  this 
state  for  their  construction." 

Plaintiff,  to  sustain  his  claim  that  the  materials  were  "fur- 
nished in  this  state,"  relies  upon  the  case  of  Tibbetts  v.  Moore, 
23  Cal.  208,  construing  a  section  of  the  mechanics'  lien  stat- 
ute then  in  force,  providing  that  the  liens  created  by  the  act 
shall  be  preferred  to  every  other  lien  which  shall  have  at- 
tached upon  the  property  subsequent  to  the  time  that  the 
first  of  the  materials  were  furnished.  It  was  there  held  in 
determining  the  question  as  to  whether  a  mortgage  or  lien  for 
materials  was  the  superior  lien,  that  the  first  of  the  materials 
were  furnished  within  the  meaning  of  that  statute,  when 
they  were  delivered  or  ready  for  delivery  at  the  place  where 
the  materialman  had  agreed  to  deliver  them  under  the  con- 
tract, which  in  that  case  was  some  distance  from  the  build- 
ing. Without  questioning  the  correctness  of  that  decision  as 
to  the  particular  matter  there  involved,  it  will  be  observed 
that  the  word  "furnished"  there  construed  was  used  in  rela- 
tion to  a  different  subject-matter  from  that  here  under  dis- 
cussion,— ^viz.,  the  question  of  priority  of  liens,  which  is  now 
embraced  in  section  1186  of  the  Code  of  Civil  Procedure, 
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whereby  the  materialman's  lien  is  preferred  to  liens  attaching 
subsequent  to  the  time  when  the  materials  ''are  commenced 
to  be  furnished.'*  The  ** furnishing"  involved  in  this  case  is 
one  which  of  itself,  under  the  express  wording  of  the  statute, 
creates  the  lien,  and,  as  we  have  seen,  such  a  lien  can  arise 
only  upon  the  furnishing  upon  the  building  or  vessel.  Un- 
der the  construction  of  the  statute  contended  for  by  plaintiff, 
we  would  be  compelled  to  hold  that  the  legislature  of  this 
state  intended  to  give  a  lien  upon  property  situate  without 
the  limits  of  the  state,  for  whatever  lien  is  given  by  the  stat- 
ute attaches  immediately  upon  the  furnishing  of  the  materials, 
and  continues  in  force  for  only  one  year  after  the  cause  of 
action  accrues,  during  the  whole  of  which  time  the  vessel  may 
be  without  the  limits  of  the  state.  The  legislature  has  no 
power  to  impose  a  lien  upon  property  situate  without  the 
state  (Beddy  v.  Tinkwm,  60  Cal.  458,  467),  and  the  statute 
makes  no  provision  for  the  subsequent  creation  of  a  lien  by 
the  act  of  the  vessel  coming  within  the  jurisdiction  of  the 
state.  (See,  in  this  connection,  Moores  v.  Lunt,  1  Hun,  650, 
652;  McDonald  v.  The  Nimbus,  137  Mass.  360.)  It  would 
seem  to  be  clear,  as  contended  by  defendant,  that  if  by  reason 
of  the  vessel  being  in  another  state  no  lien  is  created  when 
the  materials  are  furnished,  there  is  nothing  to  enforce  when 
she  comes  within  the  jurisdiction. 

Construing  the  subdivision  of  section  813  of  the  Code  of 
Civil  Procedure  in  question  strictly  in  pari  materia  with 
the  Mechanics'  Lien  Law,  we  are  satisfied  that  it  gives  a  lien 
for  materials  furnished  to  the  contractor  for  the  construction 
of  a  vessel  only  when  the  materials  are  furnished  **to  the 
vessel"  in  this  state.  (See  in  this  connection  Phoenix  Iron  Co. 
V.  Vessels  Hopatcong,  etc.,  127  N.  Y.  206,  211.)  This  being 
our  conclusion,  it  is  unnecessary  to  consider  the  question  as 
to  the  applicability  of  the  decisions  of  the  federal  courts, 
where  it  is  well  settled  that  the  right  of  the  maritime  lien 
depends  upon  the  locality  of  the  vessel  at  the  time  the  sup- 
plies are  furnished  or  the  repairs  made.  (See  19  Am.  &  Eng. 
Bncy.  of  Law,  2d  ed.,  p.  1106;  The  VigOanda,  58  Fed.  698, 
700.) 

The  question  as  to  the  proper  construction  of  other  subdi- 
visions of  section  813  of  the  Code  of  Civil  Procedure  relating 
to  liens  for  services  rendered  on  board  and  supplies  furnished 
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at  the  request  of  "owners,  masters,  agents,  or  consignees,'' 
and  for  non-performance  or  mal-performance  of  contracts  for 
transportation  made  by  **  owners,  masters,  agents,  or  con- 
signees," is  in  no  way  material  to  the  question  here  involved. 
The  order  granting  a  new  trial  is  afiftrmed. 

Shawy  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  1193.    Department  One.— February  17,  1904.] 

J.  P.  LIMA,  Respondent,  v.  COUNTY  BANK  OP  SAN 
LUIS  OBISPO  et  al.,  Defendants;  JOSE  DB  SOUZA 
BRAZIL,  Appellant. 

HOMBSTEAO — ^PRIOB  XJsX  OF  PrOPZRTT  lt>S  BUSmXSS — ^DlSOONTUnJANd. 

— ^The  prior  nae  of  property  claimed  aa  a  homestead  for  a  hotel 
and  other  bncdness  pnrposee  does  not  affect  the  yaliditj  of  the  home- 
stead where  it  appears  that  all  buainess  had  been  discontinued 
thereon  before  the  homestead  declaration  was  filed,  and  that  the 
property  was  used  at  the  time  of  the  declaration  solely  as  a  resi- 
dence and  family  home. 
Id. — iNSTBTJonoN  NOT  Pkejudicial. — ^An  instruction  that  "the  use  of  a 
building  partly,  or  even  chiefly,  for  bunness  purposes,  or  the  rent- 
ing of  part  of  it,  does  not  deprive  the  owner  of  his  exemption 
of  the  building  as  a  homestead,  if  the  building  is,  and  continues  to 
be,  the  bona  fide  residence  of  the  claimant  and  his  family," — con- 
ceding, without  deciding,  that  it  is  erroneous  cannot  be  prejudicial, 
where  upon  the  undisputed  fact  the  jury  could  return  no  verdict 
othor  than  for  the  claimant  of  the  homestead. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Spencer,  for  Appellant. 

The  instruction  given  was  erroneous.  (Laughlin  v.  Wright, 
63  Cal.  113;  McDowell  v.  His  Creditors,  103  Cal.  264;*  Be- 
ronio  v.  Ventura  County  Lumber  Co.,  129  Cal.  232.*) 

»42  Am.  St.  Bep.  114.  *  79  Am.  St.  Rep.  118. 
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F.  A.  Dom,  and  William  Shipsey,  for  Respondent. 

Where  the  business  is  not  the  principal  object,  and  the 
residence  is  bona  fide,  the  business  does  not  vitiate  the  home- 
stead, and  the  instruction,  under  the  facts  of  this  case,  was 
not  erroneous  or  harmful.  (Heathman  v.  Holmes,  94  Cal. 
291 ;  Estate  of  Ogbum,  105  Cal.  95 ;  Ackley  v.  Chamberlain, 
16  Cal.  195;^  Skinner  v.  HM,  69  Cal.  195;  Lubock  v.  Mc- 
Mann,  82  Cal.  226.») 

GRAY,  C. — This  is  an  action  to  quiet  title.  A  jury  re- 
turned a  general  verdict  in  favor  of  plaintiflF.  The  court 
adopted  the  verdict,  and  also  found  that  all  the  allegations  of 
the  complaint  were  true.  The  defendant  Brazil  appeals  from 
the  judgment  against  him,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  appellant  claimed  title  to  the  premises  in  controversy 
by  virtue  of  an  execution  sale  and  issuance  to  him  of  a 
sheriff's  certificate  of  said  sale.  The  plaintiff  was,  and  bad 
been  for  a  long  time  prior  to  such  sale,  the  owner  and  occu- 
pant of  the  property,  and  claimed  title  as  against  the  execu- 
tion sale  by  virtue  of  a  declaration  of  homestead  duly  filed 
prior  to  the  entry  of  judgment  in  the  action  in  which  the  sale 
was  had.  The  validity  of  the  homestead  is  questioned  by 
appellant.  The  sole  contention  in  this  behalf  is,  that  the 
declaration  did  not  impress  the  property  with  the  character 
of  a  homestead  because  the  same  was  used  principally  for 
hotel  purposes.  It  appears  from  the  evidence  that  the  prop- 
erty in  question  is  situated  in  the  city  of  San  Luis  Obispo,  at 
the  southeasterly  comer  of  Higuera  and  Nipoma  streets,  and 
fronts  fifty  feet  on  Higuera  Street  and  one  hundred  and 
forty  feet  on  Nipoma  Street.  On  this  lot  there  is  a  two-story 
wooden  house,  thirty-six  by  fifty  feet,  built  in  1877.  There  are 
also  a  cowshed  and  other  small  outhouses  on  the  lot.  This 
place  has  been  occupied  as  the  residence  and  home  of  the 
plaintiff  and  his  family  since  he  married  his  wife  and  took 
her  there  in  1877 ;  his  children  had  all  been  bom  there,  and 
his  wife  had  died  there.  He  had  had  no  other  home  since 
1877,  and  was  living  in  that  house  with  four  of  his  children  at 
the  time  the  declaration  was  filed.    He  had  previously  used 

» 76  Am.  Dec.  518.  ■  16  Am.  St.  Eep.  108. 
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the  property  for  purposes  additional  to  that  of  a  residence. 
At  one  time  he  had  a  small  grocery-store  in  one  room  of  the 
honse ;  at  another  time  he  had  a  saloon  in  another  room ;  and 
for  all  the  time  previous,  except  perhaps  from  early  in  1897 
to  December,  1899,  he  had  kept  a  few  lodgers  and  boarders  in 
the  house,  and  had  run  it  as  a  hotel.  In  December,  1899,  he 
had  renewed  this  hotel  business,  but  in  May,  1900,  before 
the  declaration  was  filed,  he  had  discontinued  the  hotel  busi- 
ness entirely.  On  the  seventeenth  day  of  May,  1900,  on  which 
day  the  declaration  of  homestead  was  filed,  the  evidence, 
without  conflict,  shows  that  the  place  was  occupied  by  the 
plaintiff  and  his  family  as  a  residence  and  home  and  that  no 
other  business  of  any  kind  was  being  carried  on  there.  It  is 
beyond  question  that  the  property  was  impressed  with  the 
character  of  a  homestead  by  the  filing  of  the  declaration. 
{Heathman  v.  Holmes,  94  Cal.  291,  and  cases  cited.) 

Appellant  complains  of  an  instruction  given  by  the  court 
to  the  jury  as  follows :  *  *  The  use  of  a  building  partly,  or  even 
chiefly,  for  business  purposes,  or  the  renting  of  a  part  of  it, 
does  not  deprive  the  owner  of  the  benefit  of  his  exemption  of 
the  building  as  a  homestead,  if  the  building  is  and  continues 
to  be  the  bona  fide  residence  of  the  claimant  and  his  family," 
etc.  Conceding,  without  deciding,  that  this  instruction  might 
be  considered  erroneous  in  a  case  where  it  was  material,  and 
also  conceding,  with  the  same  qualification,  that  this  is  a  case 
in  which  the  parties  were  entitled  to  a  jury  trial  as  a  matter 
of  right,  and  that  the  jury  should  have  received  proper  in- 
structions, yet  we  are  satisfied  that  the  case  should  not  be  re- 
versed on  account  of  the  said  instruction.  The  evidence  as  to 
the  use  to  which  the  property  was  devoted  at  the  time  of  the 
filing  of  the  homestead  declaration  was  of  such  a  character 
that  it  could  be  said  as  a  matter  of  law  that  the  declaration 
impressed  the  property  with  the  character  of  a  homestead; 
and  it  would  not  have  been  out  of  place,  so  far  as  that  propo- 
sition was  concerned,  for  the  court  to  have  advised  the  jury 
that  their  verdict  should  have  been  for  the  plaintiff.  Had  the 
verdict  been  other  than  it  was,  the  court  should  have,  and  no 
doubt  would  have,  set  it  aside  as  contrary  to  the  undisputed 
evidence  to  the  effect  that  plaintiff,  with  his  family,  was  using 
the  place  as  a  home,  and  it  was  being  used  for  no  other  pur- 
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pose  at  the  date  of  the  declaration.  The  instruction,  then, 
could  not  prejudice  the  defendant,  because  with  it  or  without 
it  the  jury  could  return  no  verdict  other  than  for  the  plaintiff. 
(Oreen  v.  Ophir  etc.  Co.,  45  Cal.  522;  Hughes  v.  Wheeler,  76 
Cal.  230;  In  re  Spencer,  96  Cal.  443.) 
.We  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  forgoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[L.  A.  No.  1221.    Department  One.— rebruary  17,  1904.] 

ROBERT   GRIBBEN,  Respondent,   v.  YELLOW   ASTER 
MINING  AND  MILLING  COMPANY,  Appellant. 

Mastsk  and  Servant — ^Impkoper  Use  or  Appuances — Neougsngs  of 
PiiAiNTur  AND  Fellow-Servants. — ^Where  the  master  has  dis- 
charged his  duty  to  his  servants  in  furnishing  them  with  proper 
appliances  for  their  work,  the  improper  use  of  the  appliances  hj 
the  plaintiff  and  his  fellow-servants  will  preclude  recovery  by  the 
plaintiff  against  the  master  for  the  resulting  injury. 

Id. — Injury  from  Breaking  of  Bopb  in  Shaft — Misuse  of  Bope. — 
Where  a  rope,  windlass,  and  bucket  were  furnished  by  the  master 
solely  for  the  purpose  of  drawing  gravel  up  a  mining  shaft,  and  was 
improperly  used  by  the  miners  for  the  purpose  of  descent,  a  ladder 
having  been  provided  therefor,  and  was  also  improperly  used  in 
dragging  gravel  from  a  drift,  for  which  a  wheelbarrow  and  plank 
were  furnished,  a  miner  injured  in  descent  by  the  breaking  of  the 
rope,  through  such  misuse  thereof  by  himself  and  his  f  ellow-servanta, 
without  evidence  of  the  knowledge  of  the  master  as  to  such  misuse, 
or  his  sanction  thereof,  cannot  recover  for  the  injury  thereby  sus- 
tained. 

Id. — Error  in  Excluding  Evidence — Purpose  of  Appliances — Instruc- 
tion TO  Miners. — The  court  erred  in  excluding  evidence  as  to  the 
purposes  for  which  the  rope  and  other  appliances  were  furnished, 
and  that  the  miners  were  properly  instructed  as  to  the  proper  use  of 
them,  and  were  never  instructed  to  the  contrary. 

Id. — Improper  Instruction  to  Jury. — ^An  instruction  to  the  jury  which 
improperly  assumed  that  the  only  means  of  descending  the  shaft 
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was  the  rope,  and  that  it  was  furnished  for  that  purpoae,  and  which 
ignored  the  question  whether,  if  the  rope  was  worn  or  weakened, 
the  eareleesness  or  negligence  of  the  plaintiff  and  his  fellow-servants 
caused  the  same,  was  prejudicially  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Herbert  Cutler  Brown,  for  Appellant 

The  fact  of  the  accident  does  not  raise  a  presumption  of 
negligence  in  such  a  case  as  this,  the  burden  being  upon  the 
plaintiff  to  show  negligence.  (Black  on  Accident  Cases,  p. 
220;  Brymer  v.  Southern  Pacific  Co.,  90  Cal.  496;  Sappen- 
field  V.  Main-Street  etc.  B.  B.  Co.,  91  Cal.  48;  Gier  v.  Los  An- 
gdes  etc.  By.  Co.,  108  Cal.  133;  McAlpine  v.  Laydon,  115  Cal. 
72.)  The  evidence  was  insufficient  to  show  any  negligence 
or  liability  of  the  defendant,  and  a  nonsuit  should  have 
been  granted.  Gri|)ben  chose  to  use  the  rope  for  his  own 
descent,  when  other  means  of  descent  were  provided,  and  he 
assumed  the  risk  of  his  own  act  and  that  of  his  fellow-ser- 
vants. (McAlpine  v.  Laydon,  115  Cal.  72 ;  Yearsley  v.  Sunset 
Tel.  etc.  Co.,  110  Cal.  236;  McOlynn  v.  Brodie,  31  Cal.  377; 
Baxter  v.  Boberts,  44  Cal.  187  ;^  Sowden  v.  Idaho  Q.  M.  Co., 
55  Cal.  443;  Sweeney  v.  Central  Pacific  B.  B.  Co.,  57  Cal.  15; 
Fisk  V.  Central  Pacific  B.  B.  Co.,  72  Cal.  38  y^  Magee  v.  North 
Pacific  Coast  B.  B.  Co.,  78  Cal.  430  ;•  Ingerman  v.  Moore, 
90  Cal.  410;*  Sappenfield  v.  Main-Street  etc.  B.  B.  Co.,  91  Cal. 
48;  Bums  v.  Sennett,  99  Cal.  363;  Verdella  v.  Gray's  Harbor 
Com.  Co.,  115  Cal.  517 ;  Holmes  v.  Southern  Pacific  Co.,  120 
Cal.  357 ;  Limberg  v.  Glenwood  L.  Co.,  127  Cal.  598 ;  Donovan 
V.  Ferris,  128  Cal.  48;**  SUviera  v.  Iverson,  128  Cal.  187.) 
The  court  erred  in  excluding  evidence  to  show,  by  relevant 
evidence  under  the  pleadings,  that  the  rope  was  not  intended 
for  the  purpose  of  descent  or  of  drifting,  and  to  show  how 
the  miners  were  instructed.  {Hennesey  v.  Bingham,  125  Cal. 
635.) 

^13  Am.  Bep.  160.  *  25  Am.  St.  Hep.  138. 

•1  Am.  St.  Bep.  22,  and  note.  '79  Am.  St.  Bep.  25. 

•12  Am.  St.  Bep.  69. 


Digitized  by  LjOOQIC 


250  Gbibben  V,  Yellow  Asteb  etc.  Co.      [142  CaL 

Kendrick  &  Knott,  and  Adcock  &  Reymert,  for  Appellant. 

Proof  of  the  accident  was  prima  facie  evidence  of  defend- 
ant's  negligence.  {Judson  v.  Oiant  Powder  Co.,  107  CaL 
555;^  Shearman  and  Redfield  on  Negligence,  sec.  60.)  The 
defendant  was  bound  to  know  the  condition  of  the  rope,  and 
plaintiff  was  not  bound  to  know  it,  the  contrary  not  having 
been  made  to  appear.  (SUviera  v.  Iverson,  128  Cal.  192; 
Mullin  V.  California  Horseshoe  Co,,  105  Cal.  83,  and  cases 
cited.)  The  court  having  found  that  there  was  no  negligence 
of  plaintiff  or  his  employer,  the  verdict  is  conclusive.  {Fox 
V.  Oakland  Cons.  St.  By.,  118  Cal.  61;*  Sanborn  v.  Madera 
Flume  etc.  Co.,  70  Cal.  261 ;  Ooggin  v.  Osborne  &  Co.,  115 
Cal.  437;  Habishaw  v.  Standard  etc.  Co.,  131  Cal.  430.)  If 
the  negligence  of  the  master  combines  with  the  negligence  of 
a  fellow-servant  the  master  is  liable.  {Fisk  v.  Central  Pacific 
R.  E.  Co.,  72  Cal.  42;*  Thompson  on  Negligence,  p.  98L) 

VAN  DYKE,  J. — The  action  is  to  recover  damages  for  per- 
sonal injuries  occasioned  to  the  plaintiff  by  the  breaking  of  a 
rope  by  which  he  was  being  lowered  to  the  bottom  of  a  shaft 
while  in  the  employ  of  the  defendant  corporation.  Verdict 
and  judgment  went  for  the  plaintiff  in  the  court  below,  and 
defendant  appeals  from  said  judgment  and  from  the  order  de- 
nying a  motion  for  a  new  trial. 

In  the  specifications  on  the  part  of  the  defendant  in  its 
statement  on  motion  for  a  new  trial  it  is  claimed:  1.  That 
there  is  no  evidence  of  negligence  on  the  part  of  the  defend- 
ant ;  that  the  evidence  proved  that  the  accident  alleged,  which 
resulted  in  the  injury  to  the  plaintiff,  was  caused  by  the  negli- 
gence of  the  plaintiff  and  the  negligent  acts  of  the  fellow- 
servants  engaged  with  the  plaintiff  in  the  same  general 
employment ;  2.  Alleged  erroneous  rulings  of  the  court  during 
the  progress  of  the  trial  and  the  introduction  of  evidence; 
and  3.  Certain  instructions  given  by  the  court  to  the  jury. 

1.  The  plaintiff  testified  that  he  was  employed  by  the  de- 
fendant on  the  twenty-eighth  day  of  July,  1900,  at  Randsburg. 
He  said  he  was  sent  down  to  the  well  to  help  them  down  there 
near  what  is  called  Goler,  six  or  seven  miles  from  Randsburg, 

M8  Am.  St.  Rep.  146.  •!  Am.  St.  Sep.  22,  and  note, 

•  62  Am.  St.  Sep.  216. 
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where  the  company  was  doing  work,  laying  the  foundation 
for  a  pmnp,  reservoir,  etc.  He  said  he  was  directed  to  go 
down  into  the  gravel-pit  to  take  out  some  gravel  to  get  ready 
for  the  concrete  for  said  foundation.  It  appears  there  was  a 
shaft  about  twenty  feet  in  depth,  and  from  the  foot  of  the 
shaft  were  drifts  in  opposite  directions  some  ten  feet  or  more 
from  the  foot  of  the  shaft,  and  the  gravel  was  taken  from 
these  drifts  and  hoisted  up  the  shaft  by  means  of  a  rope  and 
bucket.  The  drifts  were  six  or  seven  feet  high.  He  says  the 
way  he  was  lowered,  he  put  his  foot  in  a  loop  of  the  rope  and 
was  lowered  by  the  men  at  the  windlass  at  the  top  of  the  shaft 
by  allowing  the  rope  to  unwind ;  and  on  the  day  in  question, 
while  he  was  being  lowered,  the  rope  broke  and  he  was  dropped 
down  and  his  leg  injured,  or,  as  he  says,  ** smashed  up."  On 
cross-examination  he  was  asked:  **Did  any  one  tell  you  to  go 
down  on  that  rope! — ^A.  They  told  me  to  go  down  and  take 
out  gravel.  That  was  the  only  way  to  get  down  there. — 
Q.  Did  you  see  any  ladders  down  there ! — A.  No.  There  was 
no  ladders  in  the  hole. — Q.  Were  there  no  ladders  around  the 
hole! — A.  I  don't  know.  I  didn't  look  to  see  whether  there 
was  any  on  top  or  not."  The  only  other  witness  on  the  part 
of  the  plaintiff  was  the  physician  who  treated  him,  and  who 
testified  to  the  extent  of  the  injuries  he  received  from  the  fall 
by  the  breaking  of  the  rope.  The  only  witnesses  on  the  part 
of  the  defendant  as  to  the  accident  were  Robert  Smith  and 
Dan  McGusker,  employees  of  the  defendant,  with  the  plaintiff 
at  the  time,  but  who  were  not  in  the  employ  of  the  defendant 
at  the  time  of  the  trzal.  Smith  testified  that  he  had  been 
working  for  the  defendant  corporation  from  the  beginning 
of  the  May  previous,  and  that  the  rope  on  which  the  plaintiff 
went  down  the  shaft  was  there  to  hoist  gravel  with.  On  the 
cross-examination  of  this  witness,  however,  it  was  shown  that 
there  were  ladders  furnished,  and  were  at  the  place,  if  the  em- 
ployees wanted  to  use  them,  for  the  purpose  of  going  down  the 
shaft.  He  was  asked:  **Do  you  know  why  the  rope  broke t — 
A.  By  wearing  against  the  top  of  the  drift,  sir. — Q.  How  was 
the  break! — ^A.  Well,  it  got  pretty  well  wore  and  it  was 
pulled  right  in  two  the  same  as  you  would  pull  a  piece  of  rope 
out  when  it  was  pretty  well  wore,  right  in  two.  I  don't  know 
how  long  the  rope  had  been  used  on  that  windlass.    We  had 


Digitized  by  LjOOQIC 


252  Qbibben  v.  Yellow  Asteb  etc.  Co.      [142  CaL 

been  working  on  the  windlass  about  seven  or  eight  days." 
MeCusker  testified  on  behalf  of  the  defendant  that  he  was 
working  at  the  place  with  the  plaintiff  in  July  at  the  time  of 
the  accident,  and  says  that  **It  was  a  new  rope,  first^slass 
rope,  couldn't  be  no  better  rope  bought.  Everything  that 
come  down  there  was  first-class  material  for  that  work.  It 
had  been  used  there  about  three  weeks  before  it  broke. — 
Q.  What  was  the  cause  of  the  breaking  of  that  rope  if  you 
know! — A.  Prom  dragging  the  bucket  in  on  that  drift,  and 
-—dragging  and  scraping  on  the  roof  of  the  drift  as  it  come  in. 
The  roof  of  the  drift  was  gravel  and  jagged  rocks  and  sand. 
The  rope  was  a  good  rope,  only  that  one  place  that  they 
dragged  it  on  the  roof  of  that  drift.  If  it  had  not  dragged 
there  it  wouldn't  have  broke.  It  would  have  carried  up  a 
ton.  It  was  a  new  rope."  He  was  asked  whether  there  was 
any  other  means  by  which  the  men  could  get  down  the  shaft 
other  than  by  the  rope.  **A.  Why,  there  was  ladders  there 
within  ten  feet  of  them  they  could  have  put  down  if  they  had 
wanted  to."  On  cross-examination  the  witness  was  asked: 
**Why  do  you  mention  a  ladder!  Were  you  told  to  go  down 
on  a  ladder! — A.  Well,  the  ladders  was  there  for  that  pur- 
pose.— Q.  How  do  you  know  that! — ^A.  Why,  they  were 
made  for  that — the  foreman  of  the  mine;  and  I  throwed  than 
away  there. — Q.  Were  the  ladders  ever  used  for  that  purpose 
at  all! — A.  Well,  they  was  put  down  the  shaft  when  he  got 
his  leg  broke."  It  appears  further  that  there  was  a  wheel- 
barrow at  the  foot  of  the  shaft  and  a  plank  running  out  into 
the  drift  for  the  purpose  of  bringing  the  gravel  from  the  end 
of  the  drift  to  the  foot  of  the  shaft  to  be  placed  in  the  bucket 
and  hoisted  to  the  top,  but  the  employees,  including  the  plain- 
tiff, hauled  the  bucket  back  from  the  foot  of  the  shaft  to  the 
end  of  the  drift  and  there  filled  the  bucket.  Further,  on  cross- 
examination,  the  witness  was  asked:  ''Did  you  examine  where 
the  break  occurred,  whether  broken  off  short,  or  whether  it 
was  one  strand  broken  in  one  place,  and  another  strand 
broken  in  another  place! — ^A.  It  was  a  long  break.  Just 
pulled  apart,  the  way  it  was  sawed  off  when  they  had  it 
on  the  top  of  the  drift.— Q.  How  is  that!— A.  The  top  of  the 
drift  sawed  it  off,  and  that  was  a  long — ^the  parting  was  long, 
you  know;  it  did  n't  break  off  short. — Q.  Well,  now  the  edges 
where  it  broke  in  two,  were  they  at  all  square! — ^A.  No,  sir; 
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it  was  not — Q.  Well,  how  is  that! — ^A.  Because  it  was  wore. 
It  was  ra^ed,  some  parts  of  the  rope  was  thinner  than  others, 
where  it  dragged.  It  wore  worse  in  one  place,  may  be,  than 
it  did  in  another,  may  be  it  had  a  little  more  friction  on  it, 
you  know,  and  it  might — Q.  Well,  your  idea,  then,  is  that 
the  reason  it  broke  was  because  it  was  worn! — ^A.  Worn  on — 
dragging  on  the  top  of  the  roof  of  that  drift.  And  they 
pulled  the  bucket  in,  as  well  as  the — they  all  pulled  it  in — 
they  every  one  pulled  it  in.  If  the  man  went  and  took  the 
gravel  out  to  the  main  shaft  and  put  it  in  the  bucket  and 
h'ist  it  up  in  the  bucket,  it  was  perfectly  safe. — Q.  That  is 
the  way  you  think  it  became  worn! — A.  That  is  the  way  it 
broke  and  that  is  the  way  the  accident  happened.  There  is  no 
better  rope  was  ever  put  in  a  shaft  than  that  was,  and  that 
was  the  way  it  was  broke.  It  was  their  fault'*  Witness  Smith 
was  asked:  ''Why  did  you  put  the  gravel  into  the  bucket 
inside  of  the  drift  and  drag  it  out  through  the  drift  into  the 
bottom  of  the  shaft  by  the  rope,  instead  of  by  carrying  it  out 
on  a  wheelbarrow  t — A.  Well,  because  it  was  easier  to  do  that 
way."    There  was  no  evidence  in  conflict  with  the  above. 

2.  The  court  in  its  rulings  and  instructions  followed  the 
plaintiff's  theory  of  the  accident,  and  held  substantially  that 
it  was  quite  immaterial  whether  ladders  were  furnished  for 
going  down  the  shaft,  or  whether  the  rope  became  weakened 
through  improper  use  of  it  by  the  plaintiff  and  other  em- 
ployees. 

Witness  Smith  was  asked  whether  the  rope  was  intended  to 
lower  people  on,  to  which  the  plaintiff  objected,  on  the  ground, 
among  others,  that  it  was  incompetent,  and  the  court  sus- 
tained the  objection.  The  same  witness  was  asked  whether 
th^  were  instructed  to  take  the  earth  out  by  putting  it  in  a 
wheelbarrow  and  taking  it  to  the  foot  of  the  shaft  that  way, 
which  was  objected  to  by  the  plaintiff  on  the  ground  that  it 
was  not  competent,  relevant,  or  material. 

**The  Court. — ^What  is  the  object  of  the  question,  Mr. 
Brown! 

'^Mr.  Brown. — The  object  of  the  testimony,  your  honor,  is 
to  show  that  the  purpose  for  which  this  rope  was  placed  upon 
the  windlass  and  used,  was  for  the  purpose  of  hauling  up  the 
gravel  from  the  bottom  of  the  pit  or  diaft;  that,  as  matter  of 
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fact,  they  used  it  to  drag  the  gravel  out  from  the  drift;  that 
there  were  other  means  provided  for  bringing  that  gravel 
from  the  bottom  of  the  drift  out  to  the  point  immediately  be- 
low the  windlass. 

*^The  Court. — The  objection  is  sustained." 

He  was  again  asked:  **Were  you  ever  instructed  to  put  the 
gravel  into  the  bucket  inside  of  the  drift  and  drag  it  out  in 
the  manner  stated  to  the  bottom  of  the  shaft!"  The  answer 
to  this  question,  upon  objection  of  plaintiff,  was  also  ruled 
out.  The  questions  asked  and  ruled  upon  by  the  court  were 
material  under  the  issues  made  by  the  pleadings.  It  was  al- 
leged in  the  complaint  that  it  was  necessary  in  order  for  the 
plaintiff  to  get  to  the  bottom  of  said  excavation  that  a  rope 
or  other  like  means  or  appliance  should  be  provided,  and  that 
said  defendant  pi-ovided  such  rope  for  that  purpose,  and  that 
said  rope  so  furnished  by  the  defendant  was  of  insufficient 
strength  to  sustain  the  plaintiff's  weight,  and  suddenly  broke 
and  was  the  cause  of  the  injury  complained  of.  The  answer 
denies  that  it  was  necessary,  in  order  for  plaintiff  to  get  to 
the  bottom  of  the  shaft,  to  use  a  rope  or  like  appliance,  and 
denies  that  the  defendant  was  grossly  or  otherwise  negligent 
in  any  respect  in  supplying  or  making  use  of  any  rope,  or 
that  in  consequence  of  any  defect  in  the  rope  the  injury  was 
caused  to  the  plaintiff,  and  denies  that  said  rope  was  not  of 
sufficient  strength  to  serve  the  purpose  for  which  it  was  in- 
tended to  be  used,  and  alleges  that  if  there  were  any  defects  or 
imperfections  they  were  due  solely  to  the  act  and  fault  of  the 
plaintiff  and  other  fellow-servants. 

3.  The  following  is  one  of  the  instructions  given  by  the 
court  to  the  jury:  **And  if  you  believe  from  the  evidence  that 
the  plaintiff,  Robert  Gribben,  was  injured  as  alleged  in  the 
complaint,  and  that  said  injury  was  proximately  caused  by 
the  defect  in  the  rope  furnished  by  the  defendant  as  alleged 
in  the  complaint,  then  and  in  that  case  you  will  find  a  verdict 
for  the  plaintiff,  unless  you  further  believe  from  the  evidence 
that  the  plaintiff  knew  of  the  defect  in  the  rope,  or  unless  the 
defect  in  the  rope  was  so  obvious  that  the  plaintiff  must  have 
known  of  the  defect,  or  that  prior  to  the  injuries  the  plaintiff 
was  put  upon  inquiry  by  some  discovery  or  suggestion  of 
danger  which  it  was  gross  carelessness  for  him  to  neglect" 
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So  it  will  be  seen  that  the  court  assumes  that  the  only  means 
of  going  down  the  shaft  was  the  rope ;  that  it  was  furnished 
by  the  defendant  for  that  purpose,  and  ignores  altogether 
the  question  whether,  if  the  rope  were  worn  or  weakened,  the 
carelessness  or  negligence  of  the  plaintiff  and  his  fellow-ser- 
vants caused  the  same. 

Undoubtedly  the  rule  of  law  is  as  claimed  by  the  plaintiff, 
that  it  is  the  duty  of  an  employer  to  furnish  his  employees 
reasonably  suitable  and  safe  machinery  and  appliances  with 
which  to  do  the  work  required  of  them,  and  to  keep  such  ma- 
chinery and  appliances  in  repair  and  order.  It  is  also  a  rule  of 
law  that  an  employer  is  not  bound  to  indemnify  his  employee 
for  losses  suffered  by  the  latter  in  consequence  of  the  ordinary 
risks  of  the  business  in  which  he  is  employed,  nor  in  conse- 
quence of  the  negligence  of  another  person  employed  by  the 
same  employer  in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the  fellow- 
employee.  (Civ.  Code,  1970.)  If  the  employee  makes  im- 
proper use  of  the  instrumentalities  furnished  by  the  employer 
for  the  work  in  hand,  and  injury  results  to  himself  therefrom, 
it  is  his  own  fault,  and  he  has  himself  to  blame,  and  cannot 
hold  the  employer  responsible.  Here  the  evidence  is  uncon- 
tradicted that  ladders  were  furnished  for  the  men  to  go  down 
in  the  shaft.  The  plaintiff  says  he  did  not  look  to  see  any 
ladder,  although  they  were  on  the  ground  within  ten  feet  of 
the  windlass.  It  does  not  relieve  the  plaintiff  from  the  con- 
sequences of  his  own  fault  or  negligence  because  his  fellow- 
workmen  committed  the  same  fault.  The  rule  in  reference 
to  the  negligence  of  the  plaintiff  and  his  fellow-employees 
applies  also  to  the  use  of  the  rope  for  hauling  the  bucket  out 
of  the  drift  at  the  foot  of  the  shaft  There  was  a  wheelbarrow 
and  a  plank  on  which  to  run  it,  furnished  by  the  employer  for 
the  purpose  of  bringing  the  gravel  from  the  head  of  the  drift 
to  be  dumped  into  the  bucket  at  the  foot  of  the  shaft.  Notwith- 
standing this  fact,  the  men — the  plaintiff  included — hauled 
the  bucket  to  the  head  of  the  drift  and  when  filled — ^the  rope 
remaining  attached — gave  the  word  to  hoist,  and  thus  have  the 
bucket  dragged  back  to  the  foot  of  the  shaft,  the  rope,  as  testi- 
fied, scraping  over  the  gravel  and  jagged  stones  on  the  roof 
of  the  drift.    The  plaintiff  having  been  engaged  in  mining. 
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as  he  testified,  some  thirty-seven  years,  must  have  known  that 
this  was  an  improper  use  to  put  the  rope  to. 

Further,  the  answer  in  substance  denies  that  the  rope  was 
provided  by  the  defendant  to  be  used  as  a  means  of  lowering 
the  employees  into  the  shaft,  and  there  is  no  sufficient  evidence 
to  show  that  the  defendant  intended  it  to  be  used  for  that 
purpose,  or  for  any  purpose  other  than  to  lower  and  hoist  the 
bucket.  The  plaintiff  and  his  fellow-employees  did,  indeed, 
use  it  as  a  means  of  getting  down  to  the  bottom  of  the  shaft, 
but  there  is  no  evidence  that  defendant  was  aware  of  such 
use,  or  had  ever  authorized  or  intended  its  application  to  that 
purpose;  and,  if  said  company  did  not  furnish  it  for  such  pur- 
pose or  know  it  was  so  use^,  it  could  not  be  held  liable. 

The  rulings  of  the  court  and  instruction  referred  to  must 
necessarily  have  influenced  the  jury  to  the  prejudice  of  the 
defendant. 

The  judgment  and  order  denying  a  new  trial  are  reveraed 
and  the  cause  remanded. 

Shaw  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  P.  No.  2480.    In  Bank.— February  18,  1904.1 

D.  H.  FOLEY,  Respondent,  v.  HENRY  S.  MARTIN  et  aL, 

Appellants. 

Shsrut — ^Abuss  of  AuTHORrrY  in  Service  of  Process — ^Brbakino  into 
DwELLiNG-HousB — RECOVERY  OF  DAMAGES. — ^A  Bheriff,  or  Ms  deputy, 
has  BO  authority  in  the  service  of  civil  process  to  break  into  a 
dwelling-house,  and  damages  may  be  recovered  for  the  tre^ass 
thus  committed  by  reason  of  such  abuse  of  authority,  in  serving 
process  upon  the  owner  of  such  dwelling. 

Id. — Exemplary  Damages — Aotual  Damages — SsffliBOATioN  in  Find- 
ings.— Where  the  complaint  states  facts  justifying  the  recovery  of 
exemplary  damages,  the  court  in  its  findings  need  not  segregate  the 
amount  of  actual  damages  from  the  amount  of  exemplary  damages, 
unless  requested  so  to  do. 
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Id. — Tort  or  Dsputies — ^Extent  of  Liability  or  Sherdt. — The  sheriff 
is  onlj  liable  for  compensatory  damages  for  the  tort  of  his  deputies 
in  serving  the  process  in  an  unlawful  manner,  bj  breaking  into  a 
dwelling^-housey  and  not  for  exemplary  or  punitive  damages  there- 
for,  unless  the  malicious  or  oppressive  acts  of  the  deputies  were 
authorized  or  ratifled  by  the  sheriff. 

Id. — ^Principal  and  Agent — Malice  of  Agent— Liability  of  Innocent 
Principal. — ^The  law  of  principal  and  agent  is  applicable  to  the 
relation  between  a  sheriff  and  his  deputy;  and  where  an  innocent 
master  incurs  no  penalty  for  the  malice  of  his  servant,  an  innocent 
sheriff  should  not  be  punished  with  vindictive  damages  for  the 
malice  of  his  deputy. 

Id. — ^Ratification  of  Misconduct  of  Agent. — ^The  retention  or  promo- 
tion of  an  offending  agent  after  knowledge  of  his  misconduct  is  evi- 
dence of  ratification,  which  may  be  very  conclusive  or  very  slight, 
according  to  circumstances.  If  the  facts  are  promptly  called  to  the 
attention  of  the  principal,  and  if,  with  the  means  of  verifying  the 
truth  of  the  charge,  he  neglects  to  make  due  inquiry,  and  afterwards 
retains  the  guilty  agent  in  his  employment,  or  promotes  him  to  a 
better  position,  he  makes  himself  particeps  criminis,  and  lays  the 
foundation  of  an  action  against  himself  for  punitive  damages. 

Id. — ^ToBTS  OF  Deputies  not  Batified  by  Sheriff. — ^Where  it  appears 
that  the  sheriff  had  no  notice  of  any  oppressive  action  of  his  deputies 
in  the  service  of  summons,  other  than  the  fact  of  the  service  of  sum- 
mons, and  was  furnished  with  no  proofs,  and  had  no  means  of  in- 
forming himself,  except  by  inquiry  from  his  deputies,  and  learned 
from  them  that  they  had  done  nothing  except  what  they  were  specifi- 
cally directed  to  do  by  order  of  the  justice's  court,  which,  though  it 
was  invalid,  th^  had  complied  with  in  good  faith  and  without  any 
wanton  or  unnecessary  violence^  the  sheriff  ought  not  to  be  held, 
under  these  circumstances,  to  have  ratified  their  unlawful  acts  by 
mere  failure  to  discharge  them  in  advance  of  the  investigation 
of  their  conduct,  in  the  mode  invited  by  the  plaintiff. 

Id. — ^BuLB  AS  TO  Vindictive  Damages  against  Principal — ^Information 
OF  Facts  Before  Suit. — ^It  is  a  safe  and  just  rule  that  if  a  plaintiff 
in  such  a  case  as  this  desires  to  charge  a  principal  with  vindictive 
damages  on  the  ground  of  ratification,  he  should  make  his  cause 
of  action  complete  before  commencing  the  action,  by  informing  the 
principal  of  the  facts  and  giving  him  an  opportunity  of  redressing 
the  wrong  before  being  forced  to  defend  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

CXLII.  Cal.— 17 
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Edgar  D.  Peixotto,  for  Appellants. 

The  sheriff,  after  gaining  a  peaceable  entrance,  may  break 
open  inner  doors,  etc.  {Semdyne'a  Case,  1  Smith'^s  Leading 
Cases,  8th  ed.,  p.  238,  notes,  pp.  243-249 ;  Crocker  on  Sheriffs, 
sec.  313 ;  2  Freeman  on  Executions,  2d  ed.,  sec.  256 ;  Keith  v. 
Johnson,  1  Dana,  604.^)  This  is  not  a  case  for  exemplary 
damages  against  the  sheriff  for  the  action  of  his  deputies. 
{Warner  v.  Southern  Pacific  Co.,  113  Cal.  105-111;*  Trdbing 
V.  California  etc.  Co.,  121  Cal.  137,  143;  Nixon  v.  Ba/uer, 
(Cal.)  66  Pac.  221;  Railroad  Co.  v.  Prentice,  147  U.  S.  107.) 

Mastick,  Van  Fleet  &  Mastick,  and  Edward  P.  Treadwell, 
for  Respondent, 

The  breaking  into  the  dwelling-house  by  a  sheriff  or  his 
deputy  in  order  to  serve  civil  process  was  an  unauthorized 
abuse  of  the  process.  {Semayne's  Case,  1  Smith's  Leading 
Cases,  9th  ed.,  p.  228 ;  Crocker  on  Sheriffs,  sees.  313,  317,  350, 
and  cases  cited;  2  Freeman  on  Executions,  2d  ed.,  sec.  256.) 
The  sheriff  is  liable  for  the  trespass  of  his  deputies,  {nirsch 
V.  Band,  39  Cal.  315,  318;  Van  Pelt  v.  Littler,  14  Cal. 
199;  Campbell  v.  Phelps,  17  Mass.  244;  Hazard  v.  Israel, 
1  Binn.  240,  245 ;»  Johnson  v.  Edson,  2  Aiken,  299.)  Retain- 
ing the  deputies  in  his  employment  after  notice  of  their  tor- 
tious acts  was  a  ratification  thereof,  which  makes  the  sheriff 
liable  for  exemplary  damages.  (Bass  v.  Chicago  etc.  By.  Co,, 
42  Wis.  654,  667;*  Goddard  v.  Grand  T.  By.  Co.,  57  Me.  202, 
227;  Craker  v.  Chicago  etc.  By.  Co.,  36  Wis.  657,  676;* 
Avakia/n  v.  Noble,  121  Cal.  216;  12  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  37,  note  7;  Perkins  v.  Missouri  etc.  By.  Co.,  55  Mo. 
201,  214.) 

BEATTY,  C.  J. — A  rehearing  of  this  case  was  ordered 
after  affirmance  of  the  judgment  and  order  appealed  from, 
based  upon  the  following  opinion  rendered  in  Department : — 

**  Action  to  recover  damages  for  a  trespass  committed  by  the 
sheriff  by  reason  of  the  abuse  of  his  authority  in  serving  pro- 
cess upon  the  plaintiff.     The  action  was  tried  by  the  court 

*  25  Am.  Dec.  167,  and  note.  *  24  Am.  Rep.  437. 

•  54  Am.  St.  Rep.  327.  •  17  Am.  Rep.  504. 
•2  Am.  Dec.  438. 
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without  a  jury.  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  five  hundred  dollars,  from  which  and 
from  an  order  denying  a  new  trial  the  defendants  have  ap- 
pealed. 

''In  an  action  against  the  plaintiff  pending  in  the  justice's 
court  for  San  Francisco  the  summons  was  delivered  to  the  de- 
fendant Martin,  who  was  the  sheriff  of  the  city  and  county, 
for  service  upon  the  plaintiff.  The  deputy  to  whom  he  gave 
the  papers  for  service,  accompanied  by  another  deputy,  went 
to  the  residence  of  the  plaintiff,  and  not  being  able  to  obtain 
entrance  at  the  front  door,  went  to  the  rear  of  the  house  and 
up  a  staircase  to  a  porch  on  the  second  story  of  the  building. 
Upon  reaching  this  porch,  and  finding  the  door  leading  from 
it  into  the  house  locked  or  bolted,  one  of  the  deputies  opened 
a  door  leading  into  a  closet  which  had  been  built  upon  the 
porch,  and  in  which  there  was  a  window  six  feet  above  the 
floor,  with  a  swinging  sash  about  fourteen  by  sixteen  inches 
in  size  opening  into  a  pantry,  within  the  house.  One  of  the 
deputies,  with  the  aid  of  the  other,  and  by  means  of  a  step- 
ladder,  climbed  through  this  window  into  the  pantry,  and 
from  that  went  into  the  kitchen  and  unlocked  the  outer  door 
opening  upon  the  porch,  and  the  two  then  went  through  the 
house  in  search  of  the  plaintiff.  The  plaintiff  was  at  that 
time,  and  had  been  for  several  months,  an  invalid,  confined 
to  his  bed  by  reason  of  paralysis  of  his  right  side,  and  suscep- 
tible to  great  suffering  in  case  of  any  unusual  excitement. 
Before  making  this  attempt  to  enter  the  house  the  deputies, 
had  been  informed  that  he  was  sick,  but  stated  that  if  they 
were  not  let  into  the  house  they  would  break  in.  When  they 
came  to  the  room  in  which  the  plaintiff  lay,  they  found  it 
locked,  and  tried  to  force  an  entrance  by  means  of  a  chisel 
placed  in  the  jamb  of  the  door.  Failing  to  open  the  door  by 
this  means,  one  of  them  kicked  against  the  door  several  times, 
and  then  the  two,  pressing  against  it  and  pushing  with  their 
shoulders,  forced  it  open,  and  in  doing  so  broke  the  lock  and 
knob  of  the  door,  and  also  broke  the  woodwork  of  the  door 
into  several  pieces.  One  of  them  gave  the  papers  to  the  de- 
fendant as  he  lay  in  bed.  The  court  found  upon  the  evidence 
that  the  sheriff  unlawfully  entered  the  house  of  the  plaintiff, 
and  in  so  doing  was  guilty  of  gross  and  willful  oppression  and 
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of  willful  abuse  of  his  authority  as  an  oflScer  in  the  service  of 
the  process  against  the  plaintiff. 

**The  proposition  is  elementary  that  a  sheriff  has  no  author- 
ity to  break  into  a  dwelling-house  for  the  service  of  procfess 
in  a  civil  action.  {Semayne's  Case,  5  Coke,  91;  1  Smith's 
Leading  Cases,  •p.  183;  Crocker  on  Sheriffs,  sees.  313-317, 
350;  Snydacker  v.  Brosse,  51  lU.  357;^  State  v.  Beckner,  132 
Ind.  371;*  Curtis  v.  Hubbard,  1  Hill,  336,  aflSrmed  4  Hill 
437.')  Mr.  Crocker  says  in  reference  to  the  service  of  sum- 
mons (sec.  350) :  'In  making  the  service  the  officer  has  no 
more  power  than  any  individual  He  may  enter  the  defend- 
ant's house  in  the  day  or  night-time  to  make  the  service  peace- 
ably, if  he  can,  but  he  has  no  right  to  enter  forcibly,  or  against 
the  owner's  wishes.'  In  Freeman  on  Executions  (sec.  356)  the 
author  says:  'It  is  not  necessary  in  order  to  entitle  the  de- 
fendant to  protect  his  dwelling  from  intrusion  that  the  door 
be  either  shut  or  locked,  if  he  being  present  shows  a  desire  to 
exclude  the  officer  by  closing  the  door  against  him.'  The  evi- 
dence before  the  court  fully  shows  that  the  officer  violated 
these  rules  and  sustains  the  above  finding  of  the  court.  Entry 
through  the  window  was  itself  a  breaking  into  the  house. 
'The  outer  door  was  shut.  That  was  itself  a  prohibition.' 
(Curtis  V.  Hubbard,  1  Hill,  336;  4  Hill,  437.») 

"The  act  of  the  deputy  was  the  act  of  the  sheriff.  The 
deputy  is  not  the  agent  or  servant  of  the  sheriff,  but  is  his 
representative,  and  the  sheriff  is  liable  for  his  acts  the  same 
as  if  they  had  been  done  by  himself.  'The  act  constituting 
the  cause  of  action  is  that  of  the  defendant,  and,  though  done 
through  a  deputy,  is  considered  in  law  as  done  directly  and 
personally  by  him.'    (Hirsch  v.  Rand,  39  Cal.  315.) 

"The  plaintiff  was  not  limited  in  his  recovery  to  a  judg- 
ment for  merely  the  actual  damage  done  to  his  property.  The 
finding  of  the  court  that  the  sheriff  was  guilty  of  gross  and 
willful  oppression  in  committing  the  trespass  is  fully  sus- 
tained by  the  evidence,  and  in  such  a  case  the  court  is  author- 
ized to  give  exemplary  damages.  (Civ.  Code,  sec.  3294.)  The 
facts  justifying  exemplary  damages  are  set  forth  in  the  com- 
plaint, and  the  allegations  were  sustained  by  the  evidence. 

^99  Am.  Dec  551.  '40  Am.  Dec  292. 

•  32  Am.  St.  Bep.  267. 
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There  was  also  evidence  of  substantial  actual  damage  to  prop- 
erty— the  broken  door  and  the  broken  lock  and  knob  were 
exhibited  at  the  trial — from  which  the  court  was  authorized 
to  find  that  the  plaintiff  was  entitled  to  more  than  nominal 
damages.  Under  the  evidence  in  the  case  it  cannot  be  said 
that  the  amount  awarded  is  excessive.  Neither  was  it  neces- 
sary for  the  court  any  more  than  it  would  have  been  for  a 
jury,  if  the  case  had  been  tried  before  a  jury,  to  segregate  in 
its  findings  the  amount  of  actual  damage  from  the  amount 
given  as  exemplary  damages,  unless  requested  so  to  do. 

**The  demurrer  to  the  complaint  was  properly  overruled. 
The  complaint  distinctly  set  forth  the  amount  claimed  for 
actual  damages  and  the  amount  claimed  as  exemplary  dam- 
ages. The  only  claim  for  actual  damages  was  that  caused  to 
the  property  of  the  plaintiff. 

''The  judgment  and  order  are  aflSrmed.'* 

This  opinion  was  and  is  entirely  satisfactory  to  the  court, 
except  as  to  one  proposition,  and  as  qualified  herein,  and 
with  that  exception,  is  readopted. 

The  damages  recovered  by  respondent  were  in  a  large  part 
punitive,  or  vindictive, — such  damages,  that  is  to  say,  as  are 
recoverable  only  under  section  3294  of  the  Civil  Code  for 
fraud,  oppression,  or  malice  accompanying  a  tort,  and  one  of 
the  questions  presented  by  the  case  was  whether  a  sheriff  is 
liable  in  punitive  damages  for  the  oppressive  acts  of  his 
deputy  in  attempting  service  of  process  in  an  unlawful  man- 
ner. It  was  held  by  the  Department  that  he  was  liable  for  the 
act  of  his  deputy  to  the  same  extent  as  if  he  had  performed 
the  act  in  person.  This  conclusion  was  directly  opposed  to 
the  decision  in  Nixon  Y,  Bauer,  (Cal.)  66  Pac.  221,  in  which  the 
same  rule  was  held  to  apply  in  favor  of  an  oflScer  when  sued 
for  the  tort  of  his  deputy  that  has  become  the  settled  law  of 
this  state  in  actions  against  a  principal  or  master  for  the  tort 
of  his  agent  or  servant.  That  rule  is,  that  nothing  beyond  com- 
pensatory damages  can  be  recovered,  unless  the  malice  or  op- 
pression characterizing  the  injury  has  been  authorized  or  rati- 
fied by  the  defendant.  (See  Nixon  v.  Rauer,  (Cal.)  66  Pac 
221,  and  cases  therein  cited.)  We  are  aware  that  the  reason 
that  case  does  not  appear  in  our  reports  is,  that  there  was  no 
ar^ment  against  the  proposition  decided,  and  this  because  the 
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controversy  had  been  settled  by  the  parties  prior  to  our  decis- 
ion. We  do  not  therefore  cite  the  case  as  authority,  but  merely 
refer  to  it  for  the  purpose  of  indicating  the  principal  reason 
for  ordering  this  rehearing. 

It  is  contended  by  counsel  for  respondent  that  the  rule  as  to 
the  liability  of  an  officer  for  the  malicious  acts  of  his  deputy 
is  different  from  the  rule  measuring  the  liability  of  master  or 
principal,  but  we  cannot  discover  in  any  of  the  cases  cited  in 
support  of  this  contention  that  any  such  distinction,  is  made 
or  that  any  reason  is  suggested  for  making  it.  It  is  true  that 
in  one  case  {Hazard  v.  Israel,  1  Binn.  240*)  it  was  expressly 
held  that,  irrespective  of  authorization  or  ratification,  a  sheriff 
is  liable  in  punitive  damages  for  the  oppressive  misconduct  of 
his  deputy  in  serving  civil  process.  Several  other  cases  are 
cited  which  are  perhaps  indirectly  to  the  same  effect,  but  they 
are  all,  so  far  as  we  can  discover,  decided  upon  a  ground  which 
equally  embraces  an  action  against  master  or  principal,  and 
it  is  certain  that  none  of  them  suggests  a  distinction,  or  any 
reason  for  a  distinction,  which  would  call  for  the  application 
of  one  rule  in  one  case  and  a  different  rule  in  the  other  case. 
In  fact,  there  are  many  more  cases  in  which  the  strict  rule  has 
been  applied  in  actions  against  principals  than  in  actions 
against  sheriffs.  (For  a  reference  to  these  cases  see  Ooddard 
V.  Grand  Trunk  Ry.  Co.,  57  Me.  225,  and  the  note  to  2  Red- 
field  on  Railways,  therein  cited.)  In  short,  it  seems  that  the 
strict  rule,  where  it  obtained,  was  applied  indiscriminately 
against  all  principals,  whether  private  or  official,  and  it  would 
seem  to  follow  that  where  the  more  liberal  rule  obtains  it 
should  be  applied  with  equal  impartiality.  If  an  innocent 
master  incurs  no  penalty  for  the  malice  of  his  servant,  upon 
the  same  principle  an  innocent  officer  should  not  be  punished 
for  the  malice  of  his  deputy.  It  is  enough  that  he,  the  same  as 
any  other  principal  in  like  case,  should  be  held  to  make  full 
compensation  for  the  injury  actually  sustained  by  the 
plaintiff. 

There  is  nothing  inconsistent  with  this  view  in  the  case 
cited  in  the  Department  opinion.  (Hirsch  v.  Rand,  39  Cal. 
315.)  All  that  was  there  decided  was  a  point  of  practice, 
which  required  no  consideration  of  the  rule  of  damages.  The 
<^ourt  merely  held  that  in  an  action  for  false  imprisonment 

»2  Am.  Dec.  438. 
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caused  by  the  act  of  a  deputy  marshal  the  facts  could  be 
proved  under  a  general  allegation  that  it  was  caused  by  the 
defendant,  without  aUeging  specially  the  official  character  of 
the  defendant,  and  the  fact  that  the  arrest  and  imprisonment 
were  caused  by  his  deputy.  The  principle  of  the  decision  was 
the  familiar  one,  Qui  facit  per  aliufn,  facit  per  $e,  which 
applies  to  all  persons,  private  as  well  as  official,  who  act 
through  the  agency  of  others.  We  conclude  that  the  case  of 
Nixon  V.  Rauer,  although  not  argued  by  respondent,  and  for 
that  reason  not  reported,  was  correctly  decided. 

This  appeal  is  not,  however,  disposed  of  by  holding  that  a 
sheriff  is  exempt  from  the  penalty  of  vindictive  damages 
where  he  has  not  authorized  or  ratified  the  oppressive  mis- 
conduct of  his  deputy,  for  here  the  court  has  found  that  the 
defendant  Martin  did  ratify  the  acts  of  his  deputies ;  and  the 
question  remains  whether  this  finding  is  sustained  by  the  evi- 
dence. 

The  defendant  testified  that  he  had  no  personal  knowledge 
whatever  of  the  transaction  upon  which  the  suit  is  founded 
until  served  with  summons,  and  there  was  no  evidence  to  the 
contrary.  But  he  did  not,  when  sued,  discharge  his  deputies, 
and  they  were  still  serving  when  the  action  was  tried.  There 
is  no  doubt  that  the  retention  or  promotion  of  an  offending 
agent  after  knowledge  of  his  misconduct  is  evidence  of  ratifi- 
cation, which  may  be  very  conclusive  or  very  slight  and  in- 
sufficient, according  to  circumstances.  If  the  facts  are 
promptly  called  to  the  attention  of  the  principal,  and  if,  with 
the  means  of  verifying  the  truth  of  the  charge,  he  neglects  to 
make  due  inquiry,  and  afterwards  retains  the  guilty  agent  in 
his  employment,  or  promotes  him  to  a  better  position,  he 
makes  himself  particeps  criminis,  and  lays  the  foundation  of 
an  action  against  himself  for  punitive  damages.  But  we  have 
been  referred  to  no  case  which  holds  him  to  that  measure  of 
liability  when  his  first  and  only  notice  of  his  agent's  miscon- 
duct was  the  service  of  summons  in  the  action. 

If  such  had  been  the  decision  in  Bass  v.  Chicago  etc,  Ry. 
Co.,  42  Wis.  654,*  that  case  would  have  stood  alone  upon  the 
proposition,  so  far  as  we  have  discovered.  But  even  in  that 
case  the  decision  was  not  rested  upon  the  ground  that  the 

'24  Am.  Bep.  437. 
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defendant  had  notice  by  the  commencement  of  the  action. 
The  case  was  one  of  very  gross  outrage  by  a  brakeman  upon  an 
inoffensive  passenger.  The  conductor  of  the  train  was  im- 
mediately informed  of  the  circumstances  by  the  plaintiff  and 
by  other  passengers,  and  complaint  was  promptly  made  to  the 
company,  whose  attorney,  as  intimated  by  the  court,  instead 
of  trying  to  ascertain  the  truth  of  the  transaction  limited  his 
efforts  to  screening  the  guilty  conductor  and  brakeman.  It 
was  after  all  this  that  the  action  was  commenced,  and  the  fact 
that  the  guilty  agents  were  retained  in  their  employment  after 
suit  was  merely  mentioned  as  one  circumstance  along  with 
others  tending  to  prove  ratification,  the  court  holding  ex- 
pressly that  notice  to  the  conductor  in  charge  of  the  train  was 
notice  to  the  corporation  of  the  misconduct  of  the  brakeman. 

The  present  case  is  very  different.  The  sheriff  here  had  no 
notice  except  by  the  service  of  summons.  He  was  furnished 
with  no  proofs,  and  had  no  means  of  informing  himself,  ex- 
cept by  inquiry  of  his  deputies;  and  what  he  learned  from 
them  was,  that  they  had  done  nothing  except  what  they  had 
been  specifically  directed  to  do  by  an  order  of  the  justice's 
court, — an  invalid  order,  it  is  true,  but  still  a  direction  upon 
which  they  seem  to  have  acted  in  good  faith,  and  without  any 
wanton  or  unnecessary  violence.  Under  these  circumstances, 
we  think  that  the  mere  failure  of  the  sheriff  to  at  once  dis- 
charge his  deputies  in  advance  of  an  investigation  of  their 
conduct^  in  the  mode  invited  by  the  plaintiff,  ought  not  to  be 
held  a  ratification  of  their  unauthorized  acts.  We  think*  in- 
deed, that  it  is  a  safe  and  just  rule  to  lay  down,  that  if  a 
plaintiff  in  such  a  case  as  this-  desires  to  charge  a  principal 
with  vindictive  damages  upon  the  ground  of  ratification,  he 
should  make  his  cause  of  action  complete  before  commencing 
it,  by  informing  the  principal  of  the  facts  and  giving  him  an 
opportunity  of  redressing  the  wrong  before  being  forced  to 
defend  it.  Such  was  the  course  pursued  in  Avakian  v.  Noble, 
121  Cal.  216. 

The  judgment  and  order  appealed  from  are  reversed. 

Van  Dyke,  J.,  Angellotti,  J.,  McFarland,  J.,  and  Lorigan, 
J.,  concurred. 

Rehearing  denied. 
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[Sac  No.  1184.     In  Bank.— February  18,  1904.]  Jff  265 

jl45    319  , 

A.  A.  MERKLEY,  Respondent,  v.  CHARLES  E.  TRAINOR,      %  ^^\ 

Appellant. 

Ck>NTiST  OF  Eliotion — ^Mabk£0  BALLOTS. — ^Upon  a  contest  of  election, 
aU  ballots  marked  with  a  cross  after  the  words  "No  nomination" 
are  illegal  and  void,  and  must  be  rejected,  regardless  of  the  num- 
ber of  such  ballots  that  may  be  found  in  the  ballot-box  of  any 
precinct 

Id. — ^£viDEKGE — Oftioial  Bbtubns — ^Ballots. — Though  the  ballots  are 
the  best  evidence  of  their  contents,  and  must  prevail  over  the  official 
returns  when  in  conflict  therewith,  yet  the  official  returns  are  prima 
facie  correct,  and  constitute  legal  evidence  of  the  true  vote  and 
result  in  any  precinct,  in  the  absence  of  impeaching  evidence. 

Id. — Proof  of  Eitubns  by  Contestant — Objiotion — ^Motion  foe  Non- 
suit.— The  contestant,  though  he  attacked  in  his  statement  the  official 
returns  of  certain  precincts,  was  at  liberty  at  any  time  before  the 
actual  admission  of  the  ballots  in  evidence,  to  accept  as  true  the 
denial  of  the  answer  that  there  was  any  error  in  such  returns,  and 
may  abandon  his  confest  in  relation  thereto,  and  offer  the  official  re- 
turns of  those  precincts  in  evidence  against  the  objection  of  the  con- 
testee,  and  a  motion  for  a  nonsuit  because  the  ballots  cast  therein 
were  not  counted  was  properly  denied. 

APPISAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hiram  W.  Johnson,  A.  M.  Seymour,  and  D.  L.  Donnelly, 
for  Appellant. 

A.  L.  Shinn,  Philip  S.  Driver,  B.  F.  Driver,  and  F.  A. 
Griffin,  for  Respondent. 

AN6ELL0TTI,  J.— This  is  an  election  contest,  involving 
the  right  of  contestee  to  the  office  of  tax-coUector  of  the  county 
of  Sacramento,  to  which  he  was  declared  by  the  supervisors 
to  have  been  elected  at  the  general  election  held  on  November 
4,  1902.  The  trial  court  found  that  at  such  election  the  con- 
testant received  3,924  legal  votes  for  said  office,  and  that  the 
contestee  received  only  3,726  legal  votes,  and  judgment  was 
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entered  annulliDg  and  canceling  the  certificate  of  election 
issued  to  contestee,  and  declaring  that  contestant  was  at  the 
said  election  duly  elected  to  said  ofiice.  The  contestee  appeals 
from  said  judgment. 

1.  Upon  the  count,  the  trial  court  refused  to  count  for  con- 
testee a  large  number  of  ballots  cast  for  him  upon  each  of 
which  a  cross  had  been  stamped  by  the  voter  in  the  square 
opposite  the  words  **No  nomination,"  which  words  appeared 
under  the  designation  of  the  ofl5ce  of  county  clerk  and  that 
of  county  surveyor  on  the  Democratic  ticket,  there  having 
been  no  candidate  for  either  of  those  oflSces  on  that  ticket. 
It  is  the  settled  law  of  this  state  that  a  ballot  which  has  been 
so  marked  by  the  voter  is  illegal  and  void,  and  must  be  re- 
jected, and  this  regardless  of  the  number  of  such  ballots  that 
may  be  found  in  the  ballot-box  of  any  precinct.  (See  Maddux 
V.  Walthall,  141  Cal.  412,  and  cases  there  cited.)  The  trial 
court,  therefore,  did  not  err  in  refusing  to  count  these  ballots 
for  contestee. 

No  other  objection  is  made  on  this  appeal  as  to  the  rulings 
of  the  court  in  the  matter  of  the  counting  of  ballots. 

2.  As  to  six  of  the  seventy-six  precincts  of  the  county,  the 
oflBcial  returns  of  the  votes  cast  were  admitted  in  evidence 
over  the  objection  of  contestee,  and,  the  ballots  therefrom 
not  being  counted  by  the  court,  such  returns  constituted 
the  only  evidence  as  to  the  vote  cast  for  the  parties  in  such 
precincts. 

The  contestant  had  in  his  statement  of  grounds  of  contest 
alleged  that  in  each  of  the  precincts  of  the  county  the  board 
of  election  thereof  had  counted  for  contestee  ballots  which 
should  not  have  been  so  counted,  and  had  failed  to  count  for 
contestant  ballots  which  should  have  been  counted  for  him. 
This  allegation  was  denied  by  contestee.  Upon  the  trial,  the 
ballots  from  the  remaining  precincts  having  been,  at  the  in- 
stance of  the  contestant,  counted  by  the  court,  the  contestant 
having  made  preliminary  proof  as  to  their  integrity,  offered 
in  evidence  the  ballots  from  each  of  the  six  precincts,  where- 
upon contestee  objected  to  their  introduction,  and  contestant 
withdrew  the  offer,  stating  that  he  did  so  in  view  of  con- 
testee's  objection.  Subsequently,  contestee  announced  that  he 
withdrew  the  objection  to  the  ballots.     Contestant,  however, 
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offered  the  oflScial  returns  from  those  precincts,  and  the  ob- 
jection of  contestee  that  the  same  did  not  constitute  the  best 
evidence  having  been  overruled,  the  returns  were  received  in 
evidence. 

Contestant  having  rested,  contestee  moved  for  a  nonsuit, 
one  of  the  grounds  of  such  motion  being,  that  the  contestant 
had  failed  to  complete  the  count  of  all  the  ballots  cast  at  the 
election,  and  that  there  was  therefore  nothing  to  disclose  which 
candidate  received  the  higher  number  of  votes  for  the  office. 

The  rulings  of  the  court  admitting  the  returns  and  denying 
the  motion  for  a  nonsuit  are  assigned  as  error. 

We  can  see  nothing  whatever  in  the  point  thus  made.  It  is 
of  course  true  that  the  ballots  themselves  are  the  best  evidence 
of  their  contents,  and  must  prevail  over  the  returns  where 
there  is  a  conflict.  The  returns  are,  however,  prima  fade 
correct,  and  constitute  the  only  proof  of  the  result  until  they 
are  impeached  by  evidence  showing  that  they  are  incorrect. 
Either  party  may  so  impeach  them,  if  the  issues  made  by  the 
pleadings  are  such  as  to  warrant  the  proof,  by  the  ballots 
showing  a  different  result ;  but  we  know  of  no  principle  re- 
quiring either  party  to  attack  the  official  returns  of  any  pre- 
cinct in  a  case  where  he  is  satisfied  to  accept  such  returns  as 
correct.  Unless  attacked  and  overcome  by  other  evidence, 
such  official  returns  stand  and  constitute  legal  evidence  show- 
ing the  true  vote  of  the  precinct. 

It  can  make  no  difference  that  the  contestant  in  his  state- 
ment attacked  the  returns  from  these  precincts,  or  that  on  the 
trial  he,  to  an  extent  apparently  unsatisfactory  to  the  con- 
testee, as  shown  by  his  objection,  proved  the  integrity  of  the 
ballots  from  the  six  precincts.  He  was  at  liberty  at  any  time 
prior  to  the  actual  admission  of  the  ballots  in  evidence  to  ac- 
cept as  true  the  denial  in  the  answer  of  the  contestee  to  the 
effect  that  there  was  no  error  in  the  returns  from  those  pre- 
cincts, abandon  his  contest  as  to  those  precincts,  and  accept 
as  correct  the  official  returns  therefrom. 

3.  The  only  remaining  point  made  is  as  to  the  refusal  of  the 
court  to  strike  out  certain  portions  of  contestant's  statement 
of  contest.  The  portions  involved  in  the  motion  consist  of  a 
separate  allegation  of  malconduct  on  the  part  of  the  board  of 
election  in  the  counting  of  votes  as  to  each  of  the  seventy- 
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six  precincts  of  the  county.  No  notice  was  given  of  the 
motion. 

The  allegations  were  relevant  and  material,  and,  while  the 
subject-matter  thereof  might  have  been  more  concisely  stated, 
the  refusal  of  the  court  to  strike  the  same  out  could  not  con- 
stitute error  warranting  a  reversaL 

The  judgment  is  aflSrmed. 

McFarland,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and 
Henshawy  J.,  concurred. 


ICrim.  No.  777.    In  Bank.— February  18, 1904.] 

THE  PEOPLE,  Respondent,  v.  FRANCISCO  OCHOA,  Ap- 

pellant 

Criminal  Law — ^Murdkb  or  Woman — ^Bias  or  Juror  not  Establishsd. 
^A  challenge  to  a  juror  for  actual  bias  was  properly  held  not  sus- 
tained, merely  because  the  juror  would  require  less  evidence  to  form 
a  clear  and  decided  opinion  as  to  the  guilt  of  the  defendant  where 
the  proof  is  that  he  killed  a  woman  than  it  would  where  the 
proof  is  that  he  killed  a  man,  where  the  juror  further  stated  that  he 
could  consider  the  fact  that  the  deceased  was  a  woman  in  connection 
with  all  other  facts  proven  in  making  up  his  verdict. 

Id. — Impression  of  Guilt — Statement  of  Juror — Challenge  not  Sus- 
tained.— ^A  statement  hj  a  juror  that  he  had  an  impression  on  his. 
mind  that  the  defendant  was  guilty,  and  that  until  he  heard  evidence 
to  remove  it  that  impression  would  remain,  but  that  he  had  no 
prejudice  against  the  defendant,  and  no  opinion  that  he  was  guilty, 
and  his  impression  would  not  prevent  him  from  trying  the  case 
fairly,  and  that  he  could  lay  it  aside,  and  that  to  find  a  verdict 
against  the  defendant  he  would  require  full  proof  by  the  prosecu- 
tion of  aU  the  facts  showing  guilt,  does  not  establish  as  matter  of  law 
that  the  juror  was  biased,  and  the  evidence  sufficiently  sustains 
the  ruling  of  the  court  against  a  challenge  to  the  juror  for  actual 
bias. 

Id. — Immaterial  Exclusion  op  Evidence. — The  exclusion  of  evidence 
of  the  defendant  which  did  not  operate  to  his  injury,  and  had  no 
bearing  upon  the  material  question  in  the  case^  is  not  material; 
and  it  is  inmiaterial  whether  an  objection  to  a  question  was  cor- 
rectly sustained  or  not,  where  the  ruling  was  disregarded  and  the 
evidence  fully  given  by  the  defendant. 
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Id. — ^iNSTBUonoN-r-EFnoT  or  Dkttnkxnniss — Dbqrkb  or  Muiu>kb. — The 
f ailuxe  to  give  part  of  a  requested  instruction  as  to  the  effect  of 
drunkenness  of  tiie  defendant  upon  the  degree  of  murder,  where  the 
charge  as  given  sufSciently  stated  the  law  upon  that  subject,  was 
not  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  W.  M.  Con- 
ley,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Emmons,  Alvin  Fay,  and  Henry  C.  Dibble,  for  Appel- 
lant 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

BEATTY,  C.  J.— The  defendant  was  convicted  of  murder 
in  the  first  degree  and  the  death  penalty  imposed.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  facts  of  the  case  are  few  and  simple.  The  defendant 
had  been  living  for  several  years  with*  a  woman  sometimes 
called  Maria  and  sometimes  Escolastica  Barera.  They  were 
not  married,  but  he  testified  that  by  their  friends  and  relatives 
they  were  regarded  as  man  and  wife.  For  some  reason  she 
left  him  and  went  to  live  at  the  house  of  a  woman  named  Lou 
Boss,  in  the  town  of  Bakersfield.  He  says  he  tried  to  persuade 
her  to  leave  the  house  of  Lou  Boss,  which  he  regarded  as  a 
place  of  ill-repute,  and  return  to  him,  but  she  refused  to  do 
80.  Afterwards,  when  he  was  drinking  in  a  saloon  with  one 
of  his  friends,  Lou  Boss  accosted  him ;  told  him  that  he  was  a 
cuckold;  that  Escolastica  was  sleeping  with  a  man  named 
Tadeo  Olivera,  and  taunted  him  with  being  so  little  of  a  man 
as'to  submit  to  the  wrong.  After  this  he  continued  drinking, 
he  says,  and  does  not  remember  what  ensued.  What  did  hap- 
pen, as  shown  by  the  evidence  for  the  people,  was  that  some 
hours  later  he  broke  into  the  house  of  Lou  Boss,  where  the  two 
women  were  sleeping,  asked  where  Maria  (Escolastica)  Ba- 
rera was,  and  when  he  discovered  her  cowering  under  the  bed 
covering,  sprang  upon  her  with  the  words,  "Here  you  are,  you 
bitch,"  and  diot  her.    No  question  is  made  as  to  defendant's 
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guilt  of  the  crime  of  murder,  but  it  is  claimed  in  his  behalf 
that  there  was  a  question  as  to  the  degree  of  the  crime,  and 
that  the  court  erred  in  its  instructions  bearing  upon  this 
point,  and  also  in  its  rulings  upon  objections  to  testimony  and 
challenges  to  jurors. 

The  evidence  upon  which  counsel  contend  that  the  jury,  if 
properly  instructed,  might  have  found  a  verdict  of  murder 
in  the  second  degree  was  that  of  the  defendant,  that  some 
years  prior  to  the  homicide  he  had  suffered  a  sunstroke,  from 
the  effects  of  which  he  had  never  recovered,  and  that  at  the 
time  of  the  homicide  he  was  deeply  intoxicated.  As  to  the  in- 
toxication, he  was  corroborated  by  other  witnesses,  but  not 
very  decisively.  The  contention  of  counsel  is,  that  his  intoxi- 
cation operating  upon  a  brain  permanently  injured  by  sun- 
stroke may  well  have  deprived  him  of  the  capacity  to  form 
the  deliberate  purpose  to  kill  essential  to  the  crime  of  murder 
in  the  first  degree,  and  therefore  that  any  error  of  the  court 
in  overruling  a  challenge  to  a  juror  for  bias,  or  in  excluding 
testimony  as  to  the  relations  between  him  and  deceased  prior 
to  the  killing,  or  in  instructing  the  jury  as  to  the  purpose  for 
which  the  evidence  of  intoxication  was  admitted,  became  highly 
material. 

Upon  this  general  statement  of  the  case  we  proceed  to  con- 
sider the  several  exceptions  to  the  rulings  of  the  trial  court 
which  have  been  urged  in  support  of  the  appeal. 

1.  It  is  contended  that  the  court  erred  in  denying  the  chal- 
lenges for  actual  bias  to  the  jurors  Pierce  and  Howard.  The 
direct  evidence  of  Pierce,  given  upon  his  voir  dire,  and  upon 
which  defendant's  challenge  was  based,  reads  as  foUows: 
**I  reside  three  miles  west  of  Bakersfield.  Resided  there 
during  the  month  of  May,  1899.  I  was  in  town  frequently. 
I  take  the  daily  papers.  I  have  lived  in  that  home  about 
eleven  years.  I  have  an  extended  acquaintance  here  in  the 
town.  I  remember  hearing  about  this  alleged  offense  at  the 
time  it  happened.  The  papers  at  that  time  had  pretty  ex- 
tensive accounts  as  to  what  they  represented  as  being  the 
truth.  I  read  them  at  the  time.  I  do  not  remember  of  ever 
talking  with  anybody  about  the  case.  I  do  not  remember  of 
any  one  talking  in  my  presence  about  it.  I  do  not  remember 
at  the  present  time  what  the  accounts  were.  '  I  did  not  form 
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any  opinion  as  to  the  gailt  or  innocence  of  the  defendant. 
I  have  not  any  opinion  now.  I  have  no  prejudice  in  my  mind, 
because  of  the  fact  that  one  man  has  killed  another. — Q.  Now 
carrying  that  still  further,  Mr.  Pierce,  is  there  any  prejudice 
in  your  mind  by  reason  of  the  fact  that  the  party  deceased 
was  a  woman  t  Does  that  raise  any  prejudice  in  your  mind 
or  bias! — ^A.  Well,  I  don't  hardly  know  how  to  answer  that. 
It  always  seems  a  little  hard  to  kill  a  woman,  naturally. — 
Q.  Then  if  it  was  proven  here  by  the  testimony,  that  the 
defendant  here  did  kill  a  woman,  that  very  fact  of  itself, 
without  any  further  evidence,  would  create  a  prejudice  and 
bias  as  against  the  defendant,  in  your  mind,  would  it  nott — 
A.  Well,  of  course,  just  the  way  I  stand  now  it  would  nat- 
urally, I  suppose. — Q.  And  it  would  take  less  evidence  in  that 
case,  Mr.  Pierce,  to  prove  malice  in  this  crime  that  is  charged, 
than  it  would  in  the  case  where  the  party  killed  was  a  man, 
would  it  nott — A.  I  believe  it  would. — Q.  Then,  if  the  tes- 
timony and  the  information  in  this  case  should  show  and  does 
show  that  the  defendant  is  charged  with  having  killed  a 
woman,'  that  fact  of  itself,  if  the  killing  is  proved,  raises 
a  bias  and  prejudice  as  against  the  defendant,  in  your  mindt 
— ^A.  I  think  it  would  to  that  extent. — Q.  Then  it  would  re- 
quire less  evidence,  in  other  words,  for  you  to  form  a  clear 
and  decided  opinion,  as  to  the  guilt  of  the  defendant,  where 
the  proof  is  that  he  killed  a  woman,  than  it  would  where  the 
proof  was  that  he  killed  a  mant — A.  I  think  so.  I  think 
it  would  take  a  little  stronger  evidence." 

Upon  this  evidence  alone  the  court  would  have  been  fully 
justified  in  denying  the  challenge.  The  juror  showed  himself 
to  be  entirely  unbiased,  but  admitted  that  as  he  then  stood, — 
i.  e.  without  any  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  and  without  evidence  upon  which  to  base  an  opin- 
ion,— the  fact  that  he  had  killed  a  woman,  if  that  fact  was 
proved,  would  help  to  convince  him  that  the  killing  was 
malicious.  There  was  here  no  suggestion  of  an  accidental 
killing,  and  the  whole  effect  of  the  juror's  testimony  was, 
that  in  case  of  an  intentional  killing  the  fact  that  a  woman 
is  the  victim  is  in  itself  something  added  to  the  ordinary  pre- 
sumption of  malice.  We  suppose  that  this  opinion  is  shared 
by  every  reasonable  man,  and  it  is  founded  upon  facts  of  uni- 
versal cognizance.    Women  are  weaker  than  men,  less  capable 
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of  inflicting  injury,  and  the  necessity  of  using  force  against 
them  is  less.  What  a  woman  can  do  will  not  ordinarily  amount 
to  that  provocation  which  is  in  law  sufficient  to  reduce  a  h(Hni- 
cide  to  manslaughter  or  justify  a  resort  to  the  extreme  meas- 
ure of  taking  life  in  self-defense.  For  these,  and  for  other 
reasons,  the  killing  of  a  woman  by  a  man  is  in  the  absence  of 
evidence  as  to  the  particulars  of  the  affair,  more  likely  to  be 
without  justification,  excuse,  or  mitigation  than  the  killing 
of  a  man.  Her  weakness  in  comparison  to  his  strength  is  an 
item  of  evidence  having  a  material  bearing  upon  the  question 
of  guilt. 

But  the  challenge  to  the  juror  was  not  submitted  upon  the 
above-quoted  evidence  alone.  He  was  further  examined  by 
the  district  attorney,  and  while  he  admitted  that  he  wotdd 
consider  the  fact  that  the  deceased  was  a  woman,  he  would 
consider  that  fact  in  connection  with  all  other  facts  proven 
in  making  up  his  verdict.  Upon  the  whole  evidence  the  court 
was  justified,  irrespective  of  what  has  been  said,  in  holding 
the  juror  free  of  bias. 

The  juror  Howard  had  not  discussed  the  case  or  heard  it 
discussed,  and  he  had  not  read  the  newspaper  accounts  of  the 
killing,  but  he  had  read  about  the  arrest  of  the  defendant. 
On  his  voir  dire  he  thus  described  his  state  of  mind :  *'I  don't 
think  I  formed  any  opinion  as  to  the  guilt  or  innocence  of 
the  defendant  from  what  I  read  at  that  time.  I  don't  know 
that  I  have  now  any  impression  or  opinion  as  to  his  guilt 
or  innocence.  I  wouldn't  without  hearing  the  evidence.  If 
I  should  be  excused  for  some  reason  and  should  be  met  on  the 
street  and  asked  the  question,  *What  do  you  think  about  that 
defendant!  Do  you  think  him  guilty  or  nott'  I  don't  think 
that  I  would  say  that  I  thought  he  was  innocent.  Until  he 
was  proven  innocent  I  have  an  impression  on  my  mind  that  I 
think  he  is  guilty. — Q.  And  if  you  went  in  the  box,  then,  you 
would  go  in  with  the  impression  at  the  present  time  that  he 
was  guilty? — A.  No,  I  should  require  evidence  to  prove  it. 
I  could  n't  say  that  he  was  guilty. — Q.  You  say  that  you  have 
an  impression  that  he  [is]  guilty  at  the  present  timet — ^A.  I 
have,  without  hearing  any  evidence. — Q.  And  if  you  should 
go  in  the  jury-box  with  that  state  of  mind  at  the  present  time 
you  would  believe  him  guilty  t — ^A.  Yes,  sir. — Q.  And  it  would 
be  necessary  for  the  defendant  to  furnish  some  evidence  to 
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remove  that  opinion  before  your  mind  would  be  entirely  un- 
biased, would  it  nott — A.  Yes,  sir. — Q.  Would  that  impres- 
sion that  you  have  at  the  present  time,  if  you  were  in  the 
position  of  the  defendant,  would  you  be  willing  to  be  tried 
by  twelve  men  who  felt  towards  you  and  your  case  the  same 
as  you  now  feel  toward  the  defendant  and  his  caset — A.  Yes, 
sir. — Q.  You  would  go  into  the  box,  then,  with  the  idea  that 
you  could  lay  aside  the  impression  that  you  have! — ^A.  Yes,, 
sir. — Q.  Will  you  tell  me  how  it  is  possible  for  you  to  lay 
aside  that  impression  of  his  guilt,  if  you  are  going  to  require 
evidence  to  remove  that,  in  order  to  get  your  mind  in  an  un- 
biased condition! — A.  If  the  evidence  proved  that  he  was 
innocent  I  would  find  him  innocent. — Q.  You  would  require 
him  to  prove  that  though! — A.  Certainly,  I  would."  Upon 
this  evidence  the  defendant  challenged.  The  people  denied 
the  challenge  and  the  juror  was  further  examined  as  f oUows : 
**Q.  Mr.  Howard,  suppose  you  were  selected  as  a  juror  in  this 
case  and  the  prosecution  would  show  that  a  woman  was  kiUed 
and  the  testimony  of  some  witness  would  be  to  the  effect 
that  this  defendant  here  killed  her,  without  showing  any  other 
circumstance  whatever  which  led  up  to  it,  or  any  of  the  cir- 
cumstances at  all,  just  the  mere  fact  of  killing  would  be 
sufScient  in  your,  mind  to  find  the  defendant  guilty  of  mur- 
der!— A.  No,  sir.  I  would  require  the  prosecution  to  go 
further  and  to  prove  all  the  facts  in  the  case. — Q.  Now  the 
impression  that  you  have  in  your  mind,  or  opinion — and  you 
got  that  from  reading  the  papers,  I  believe! — ^A.  No,  I  don't 
think  I  read  the  papers  at  all.  It  was  about  the  hunting  of 
him  and  the  catching.  I  did  not  talk  with  any  of  the  wit- 
nesses.— Q.  This  was  common  street  talk  that  you  heard  then, 
^as  it! — ^A.  I  did  n't  pay  much  attention. — Q.  Even  with  the 
impression  that  you  had  in  your  mind  that  wouldn't  be 
sufficient  to  produce  conviction  in  your  mind,  would  it! — A. 
No,  sir. — Q.  And  if  the  prosecution  only  went  that  far  and 
showed  only  those  two  things,  in  that  case  what  would  your 
verdict  be! — A.  Not  guilty.  I  would  be  willing  to  be  tried 
by  twelve  men  in  the  same  frame  of  mind  toward  me  and  my 
case,  if  I  was  being  tried,  as  I  am  toward  the  defendant  in 
this  case.  I  will  disregard  the  opinion  that  I  have  and  render 
a  fair  and  impartial  verdict  upon  the  evidence  produced  upon 
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the  trial  and  the  instructions  given  me  by  the  court.  I  will 
require  the  testimony  to  convict  to  come  from  the  plaintiff, 
from  the  prosecution.  And  if  the  prosecution  don't  make 
out  a  case  sufficiently  or  any  more  than  you  have  stated,  I 
would  not  require  the  defendant  to  go  on  the  stand  before 
I  would  find  a  verdict  of  'Not  guilty. '—if r.  Ahem:  We  sub- 
mit the  challenge. — The  Court:  Q.  You  have  no  prejudice 
against  the  defendant! — ^A.  I  have  not. — Q.  When  you  say 
that  you  have  an  impression  that  he  is  guilty,  do  you  really 
mean  that  you  have  an  impression  that  he  is  guilty  at  the 
present  time. — A.  No.  I  don't  know  that  he  is  guilty. — Q. 
You  know  that  it  is  the  duty  of  a  juror,  when  he  is  sworn  to 
try  a  case,  to  disregard  any  impression  that  he  may  havet 
Are  you  prepared  to  say  now  that  you  can  set  any  impression 
that  you  have  had  aside  and  enter  upon  the  trial  of  this  case 
as  if  you  had  never  heard  anything  about  it! — A.  Certainly, 
I  say  that." 

It  cannot  be  said,  as  matter  of  law,  that  the  juror  was  by 
this  evidence  conclusively  shown  to  be  biased.  He  did  admit 
that  he  had  an  impression  that  the  defendant  was  guilty, 
and  that  until  he  heard  evidence  to  remove  it  that  impression 
would  remain,  but  it  had  generated  no  prejudice  against  the 
defendant,  and  would  not  prevent  him  from  trying  the  case 
fairly.  He  was  clear  to  the  point  that  to  find  a  verdict  against 
the  defendant  he  would  require  full  proof  by  the  prosecution. 
The  evidence  sustains  the  ruling  of  the  court.  (People  v. 
Wells,  100  Cal.  227;  People  v.  Fredericks,  106  Cal.  559;  Peo- 
ple V.  Owens,  123  Cal.  487.) 

2.  The  defendant,  testifying  in  his  own  behalf,  stated:  **I 
knew  the  woman  as  Maria  Barera.  She  was  my  woman.  We 
had  been  living  together  about  nine  years.  We  was  known 
among  our  friends  and  relations  as  man  and  wife."  He  was 
then  asked  by  his  counsel:  **Q.  During  all  the  time  that  you 
have  been  living  together  as  man  and  wife,  what  was  the  con- 
duct of  your  wife!  Was  she  straight!"  The  court  sustained 
the  objection  of  the  prosecution  to  this  question,  defendant 
excepting.  Defendant  then  proceeded  as  follows:  '*We 
thought  a  great  deal  of  eadi  other  and  loved  each  other  or  we 
would  n't  have  been  living  together.  I  never  had  any  trouble 
before  this  night  with  my  wife."  The  question  to  which  the 
objection  and  ruling  applied  was  not  very  definite,  but  sup- 
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posing  it  to  have  meant  what  counsel  contend  it  meant,  it 
was  really  answered  by  what  followed:  **I  never  had  any 
trouble/'  etc.  This  was  equivalent  to  saying  that  he  had 
never  had  occasion  to  tax  her  with  infidelity.  But  if  the 
question  had  not  been  answered  at  all,  it  is  impossible  to  see 
how  the  defendant  was  injured.  Neither  an  affirmative  nor 
negative  answer  would  have  had  any  bearing  upon  the  ques- 
tion of  express  malice — ^the  only  question  in  the  case.  The 
same  observation  applies  to  the  ruling  sustaining  the  objec- 
tion of  the  people  to  the  question,  **  During  all  that  time  who 
was  it  that  suppwted  the  family!" 

The  question  was  asked  the  defendant  whether  his  wife 
stopped  at  Lou  Boss's  house  by  his  consent,  to  which  the  peo- 
ple's objection  was  sustained,  but  the  ruling  was  entirely  dis- 
regarded by  the  defendant,  who,  without  further  objection, 
went  on  and  detailed  ftdly  the  circumstances  under  which  the 
deceased  went  to  the  house  of  Lou  Boss,  and  the  objections 
and  remonstrances  on  his  part.  This  evidence  renders  it  im- 
material whether  the  ruling  was  correct  or  not. 

Among  the  instructions  requested  by  the  defendant  was  the 
following : — 

'*[In  this  case  if  the  killing  was  willful  (that  is,  inten- 
tional), deliberate,  and  premeditated,  it  is  murder  in  the  first 
degree;  otherwise  it  is  murder  in  the  second  degree,  and  in 
determining  the  degree,  any  evidence  tending  to  show  the 
mental  statxis  of  the  defendant  is  a  proper  subject  for  the 
consideration  of  the  jury.  The  fact  that  the  defendant  was 
drunk  does  not  render  the  act  less  criminal,  and  in  that  sense 
is  not  available  as  an  excuse,  but  there  is  nothing  in  this  to 
exclude  it  as  evidence  upon  the  question  as  to  whether  the 
act  was  deliberate  and  premeditated.]  Presumptively,  every 
killing  is  murder,  but  so  far  as  the  degree  is  concerned,  no 
presumption  arises  from  the  mere  fact  of  killing,  considered 
separately  and  apart  from  the  circumstances  under  which  the 
killing  occurred.  The  question  is  one  of  facts,  to  be  deter- 
mined by  the  jury  from  the  evidence  in  the  case,  and  it  is 
not  a  matter  of  legal  conclusion,  and  drunkenness  as  evidence 
of  a  want  of  premeditation  is  not  within  the  rule  which  ex- 
cludes it  as  an  excuse.  Drunkenness  neither  excuses  the  of- 
fense nor  avoids  the  punishment  which  the  law  inflicts,  when 
the  character  of  the  offense  is  ascertained  and  determined,  but 
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evidence  of  drunkenness  is  admissible  with  reference  solely 
to  the  question  of  premeditation. 

'*In  case  of  premeditated  murder,  tie  fact  of  drunkenness 
is  immaterial.  A  man  who  is  drunk  may  act  with  premedita- 
tion as  well  as  a  sober  one,  and  is  equally  responsible  for  the 
consequences  of  his  act.  In  murder  in  the  first  degree  it  is 
necessary  to  prove  the  killing  was  premeditated,  which  in- 
volves, of  course,  an  inquiry  into  the  state  of  mind  under 
which  the  party  committed  it,  and  in  the  prosecution  of  such 
an  inquiry  his  condition  as  drunk  or  sober  is  proper  to  be 
considered.  The  weight  to  be  given  to  it  is  a  matter  for  the 
jury  to  determine,  and  it  is  sufficient  for  the  court  to  say  to 
the  jury  that  it  should  be  received  with  caution,  and  care- 
fully examined  in  connection  with  all  the  circumstances  and 
evidence  in  the  case." 

The  court  in  giving  this  instruction  omitted  the  portion 
inclosed  in  brackets.  This  omission  was  not  error,  since  the 
same  preposition  (that  drunkenness  is  to  be  considered  in  de- 
termining the  degree  of  murder)  is  plainly  stated  in  that  part 
of  the  instruction  given. 

The  judgment  and  order  of  the  superior  court  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and 
Lorigan,  J.,  concur. 


1148  325  [S.  -p.  No.  3440.    In  Bank.— February  18,  1904.1 

'}g  S|       THE  BANK  OF  CALIFORNIA,  Appellant,  v.  CITY  AND 
m  m  COUNTY  OF  SAN  FRANCISCO,  Respondent. 


Taxation — ^Asskssicent— Franchise  to  be  a  Gorporation. — ^A  fran- 
chise merelj  to  be  a  corporation  under  the  laws  of  this  state  is  a 
valuable  right,  distinct  from  anj  other  property  or  franchisee  owned 
bj  the  corporation,  which  is  the  subject  of  taxation  and  assess- 
ment to  the  corporation  itself  by  name,  and  not  to  its  members,  who 
do  not  hold  the  right  to  be  a  corporation  severally  as  individuals, 
but  only  in  their  collective  capacity  as  a  body  politic,  by  the 
name  specified  in  their  certificate  of  incorporation. 

Id. — Assessment  of  Corporate  Franchise  as  "Property." — The  fran- 
chise to  be  a  corporation  is  '"property,"  and  the  legislature  has  power 
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to  provide  for  its  assessment  as  such;  and  the  power  of  the  state 
to  impose  such  tax  as  an  excise  tax  does  not  exclude  the  taxation 
thereof  in  a  proper  case  by  a  valuation  thereof  as  property  by  the 
assessors. 
Id. — Mods  or  Assesshxnt — Deduction  or  Tangible  Property  rROic 
Market  Value  or  Shares — ^Percentage. — The  fact  that  the  assessor 
made  the  assessment  of  the  franchise  of  a  banking  corporation  by 
deducting  the  tangible  property  of  the  corporation  from  the  market 
value  of  its  ^ares,  and  taking  a  fraction  over  twenty-five  per  cent 
of  the  difference  as  the  valtie  of  the  franchise,  does  not  show  an  un- 
just valuation,  nor  include  such  elements  as  dividend-  or  profit- 
earning  power,  or  good-will.  The  assessor  had  the  right  to  take  into 
consideration  the  value  of  the  shares  in  determining  the  value  of 
the  franchise.  If  he  erred  in  his  judgment,  the  remedy  was  by  ap- 
plication to  the  board  of  equalization,  and  the  court  will  not 
revise  the  valuation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  M.  Allen,  and  John  Garber,  for  Appellant. 

Franklin  K.  Lane,  City  Attorney,  and  W.  I.  Brobeck,  As- 
sistant City  Attorney,  for  Respondent. 

ANQELLOTTI,  J.— This  action  was  brought  by  plaintiff 
corporation  to  have  an  assessment  of  its  franchise  for  the 
fiscal  year  ending  June  30,  1901,  declared  illegal  and  void, 
and  to  recover  from  defendant  $12,187.76,  paid  by  it  under 
protest,  as  taxes  thereon. 

Defendant  had  judgment  in  the  court  below,  and  plaintiff 
appeals  therefrom  on  the  judgment-roll. 

The  claim  of  the  plaintiff  is,  that  it  has  never  owned  or 
possessed  any  franchise  whatever,  and  that  the  only  franchise 
in  any  way  connected  with  it  is  the  corporate  franchise,  or 
the  franchise  of  being  a  corporation,  which,  it  is  claimed,  is 
the  property  of  its  stockholders,  and  is  not  assessable  or  tax- 
able to  said  corporation.  The  assessor  of  defendant,  in  addi- 
tion to  assessing  the  assessable  tangible  property  of  the 
plaintiff,  situate  in  said  city  and  county,  consisting  of  land, 
improvements,  furniture,  library,  typewriter,  and  money  at 
$2,311,774,  assessed  its  ''franchise"  at  $750,000,  and  the  board 
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of  equalization  of  the  city  and  county  refused  to  lower  said 
assessment  or  "give  plaintiff  any  relief  whatever."  The  tax 
on  said  $750,000  so  assessed  on  the  franchise  amounted  to 
$12,187.76,  which  was  paid  under  protest. 

It  appears  from  the  findings  of  the  trial  court  that  the 
plaintiff  was  incorporated  in  the  year  1864,  under  the  pro- 
visions of  the  act  providing  for  the  formation  of  corporations 
for  certain  purposes,  approved  April  14,  1853,  and  all  acts 
amendatory  thereof  and  supplementary  thereto,  for  the  pur- 
pose of  carrying  on  the  business  of  banking,  and  has  ever 
since  conducted  such  business  under  its  articles  of  incorpora- 
tion, and  that  it  has  never  owned,  possessed,  claimed,  or  con- 
trolled any  other  rights,  powers,  privileges,  or  franchises  tiian 
such  as  were  acquired  or  conferred  upon  it  by  said  articles  of 
incorporation. 

It  further  appears  that  the  assessor  found  that  the  aggre- 
gate value  of  the  tangible  property  of  plaintiff,  including 
non-assessable  bonds  and  property  not  assessable  in  San  Fran- 
cisco, and  all  property  assessable  therein,  was  $5,156,903.08; 
that  the  aggregate  market  value  of  all  the  shares  of  capital 
stock  issued  by  plaintiff  was  $8,100,000;  and  that  the  differ- 
ence between  the  aggregate  market  value  of  said  stock  and 
the  value  of  all  tangible  property  of  the  corporation — ^to  wit, 
$2,943,096.92 — was  by  him  ascertained  and  determined  to  be 
the  value  of  the  so-called  franchise  of  plaintiff,  which  he 
thereupon  assessed  and  valued,  for  purposes  of  assessment  and 
taxation,  at  the  sum  of  $750,000. 

The  only  franchise  acquired  under  the  articles  of  incorpora- 
tion— and  the  findings  in  this  case  establish  the  fact  that  the 
corporation  has  no  other  franchise — ^was  the  right  to  be  and 
exist  as  a  corporation,  with  all  the  powers  given  by  law  to 
corporations,  and  the  right  to  enjoy  the  privilege  and  im- 
munities of  a  corporation  in  the  conduct  of  the  business  of 
banking. 

Admittedly,  the  mere  right  to  do  a  banking  business  is  not 
a  franchise,  in  any  sense  of  the  word.  It  belongs  to  citizens 
generally,  and  is  a  common  right,  in  the  same  sense  that  the 
right  to  do  a  grocery  or  dry-goods  business  is  available  to  all 
citizens,  and  no  grant  from  the  sovereign  is  essential  to  its  ex- 
istence. Any  individual,  or  any  number  of  individuals,  may, 
under  such  regulations  as  the  state  in  the  exercise  of  its 
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I)olice  powers  may  legally  make,  engage  therein,  without  any 
grant  from  the  state. 

While,  however,  the  right  to  engage* in  the  business  of 
banking  is  a  common  right,  available  to  all  citizens,  such  right 
can  be  exercised  through  the  agency  of  a  corporaiion  only  by 
express  permission  of  the  state.  Corporations,  being  purely 
creatures  of  the  law,  may  be  formed  only  when  the  state  so 
authorizes,  and  then  only  for  such  purposes  as  may  be  author- 
ized by  the  state.  It  is  universally  recognized  that  the  power 
of  creating  corporations  is  one  appertaining  to  sovereignty, 
and  can  only  be  exercised  by  that  branch  of  the  govern- 
ment in  which  it  is  legally  vested,  and  that  whatever  method 
may  be  adopted  for  their  formation,  and  with  whatever  liber- 
ality the  privilege  of  forming  them  may  be  conferred,  every 
corporation  is  dependent  for  its  existence  upon  the  permission 
of  the  state  in  which  it  is  created. 

While  our  law  provides  that  private  corporations  may  be 
formed  by  any  five  or  more  persons,  a  majority  of  whom  are 
residents  of  the  state,  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,  each  corporation  so  created 
derives  its  right  to  exist  as  a  corporation,  with  all  the  incidents 
thereof,  for  the  purpose  of  doing  the  business  specified  in  its 
articles  of  incorporation,  directly  from  the  sovereign  power, 
precisely  the  same  as  the  corporation  that  formerly  existed  in 
England  under  special  grant  from  the  king,  and  later  under 
special  act  of  parliament,  or  the  corporation  that  in  this 
country  exists  under  special  act  of  the  legislative  department 
of  any  of  our  states. 

Whenever  a  corporation  is  legally  formed,  the  right  to  be 
and  exist  as  such,  and  as  a  corporation  to  do  the  business 
specified  in  its  articles,  whether  it  be  a  banking  business, 
grocery  business,  or  the  operation  of  a  railroad,  or  any  other 
business  in  which  individuals  may  engage  without  grant  from 
the  state,  is  a  grant  by  the  sovereign  power,  a  valuable  right 
which  is  generally  known  as  the  corporate  franchise.  (2 
Morawetz  on  Corporations,  sec.  922;  Spring  Valley  Water 
Works  V.  Schottler,  62  Cal.  69,  106;  Horn  8.  M.  Co.  v.  New 
York,  143  U.  S.  305 ;  Central  Pacific  B.  B.  Co.  v.  California, 
162  U.  S.  91;  Southern  Chim  Co.  v.  Laylin,  66  Ohio  St.  578; 
State  V.  Anderson,  90  Wis.  550 ;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  594,  599;   State  B.  B.  Tax  Cases,  92  U.  S.  575.) 
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In  the  case  of  Horn  8.  M.  Co.  v.  New  York,  143  U.  S.  305,  the 
supreme  court  of  the  United  States,  speaking  of  this  kind  of 
franchise,  said:  ''Its  [the  corporation's]  creation  is  the  in- 
vesting of  two  or  more  persons  with  the  capacity  to  act  as  a 
single  individual,  with  a  common  name,  and  the  privilege  of 
succession  in  its  members  without  dissolution  and  with  a 
limited  individual  liability.  The  right  and  privileges,  or  the 
franchise,  as  it  may  be  termed,  of  being  a  corporation,  is  of 
great  value  to  its  members,  and  is  considered  as  pn^erty 
separate  and  distinct  from  the  property  which  the  corporation 
itself  may  acquire.  According  to  the  law  of  most  states,  this 
franchise  or  privilege  of  being  a  corporation  is  deemed  per- 
sonal property,  and  is  subject  to  separate  taxation." 

This  corporate  franchise — ^viz.,  the  franchise  to  be  and 
exist  as  a  corporation  for  the  purposes  specified  in  the  articles 
of  incorporation — appertains  to  every  corporation,  for  what- 
ever purpose  it  may  be  formed,  and  there  is  no  distinction  in 
this  regard  between  the  banking  or  grocery  corporation,  and 
the  railroad,  water,  or  gas  corporation.  The  right  to  engage 
in  every  such  business  is  open  to  all  citizens,  independent  of 
any  grant  from  the  sovereign,  but  it  is  available  to  no  one 
to  conduct  any  such  business  through  the  agency  of  a  cor- 
poration without  such  grant. 

Certain  occupations  are,  however,  of  such  a  nature  that 
various  privileges  conferrable  only  by  the  sovereign  power  are 
convenient,  and  in  most  cases  absolutely  essential,  to  the  suc- 
cessful maintenance  of  the  business  to  be  carried  on,  whether 
it  be  carried  on  by  a  corporation  or  by  an  individual, — such, 
for  instance,  as  the  right  to  use  public  highways.  Such  rights 
and  privileges  are  also  known  as  franchises,  but  they  consti- 
tute a  class  entirely  distinct  from  and  independent  of  the 
corporate  franchise.  Such  rights  and  privileges  are  of  course 
the  property  of  the  corporation  or  individual  by  whom  they 
have  been  acquired,  and  are  taxable  as  such. 

As  already  shown,  the  corporate  franchise  is  considered  as 
property  separate  and  distinct  from  the  so-called  franchises 
which  the  corporation  may  acquire  subsequent  to  its  incorpo- 
ration. 

The  plaintiff  claims  that  because  it  has  acquired  and  is  ex- 
ercising no  such  rights  it  has  no  franchise.  The  basis  of  this 
claim  is  the  contention  that  this  corporate  franchise  is  not  a 
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franchise  of  the  corporation,  but  vests  in  and  belongs  to  the 
members  of  the  corporation.  In  a  certain  sense  it  is  true  that 
such  a  franchise  is  the  property  of  the  members  of  the  cor- 
poration. It  has  been  often  said  that  a  corporation  is  itself 
a  franchise  belonging  to  the  members  of  the  corporation,  and 
a  corporation  may  hold  other  franchises  as  rights  or  franchises 
of  the  corporation.  Expressions  of  this  character  have  been 
used  for  the  purpose  of  distinguishing  the  rights  and  privi- 
leges which  the  corporation,  as  a  legal  being,  subsequently 
acquires  and  controls,  and  which,  when  transferable,  may  be 
transferred  by  the  corporation  itself,  from  the  franchise  of 
being  and  existing  as  a  corporation,  which  is  incapable  of  as- 
signment, and  which  survives  **in  the  mere  fact  of  corporate 
existence"  after  all  property  capable  of  assignment  has  been 
transferred  to  others  by  the  corporation. 

The  corporation  is,  however,  nothing  other  than  its  stock- 
holders or  members,  transformed  into  and  existing  as  one 
legal  being  by  permission  of  the  state.  The  incorporators  and 
their  associates  and  successors  are  the  **body  politic  or  cor- 
porate by  the  name  stated  in  the  certificate''  (Civ.  Code,  sec. 
296),  and,  as  such  body  politic  or  corporate,  they  hold  the 
right  to  exist  and  transact  the  business  specified  in  the  articles. 
They  hold  the  right  in  their  collective  capacity  as  a  corpora- 
tion, and  not  severally  as  persons.  They  have  no  rights  in  re- 
gard to  the  corporate  franchise  that  they  can  exercise,  except 
through  the  corporation.  It  is  the  corporation,  the  **body 
politic  or  corporate,"  the  legal  creature  comprised  of  the 
incorporators,  their  associates,  and  successors,  that  is  invested 
by  the  state  with  life  and  the  power  to  do. 

It  was  said  by  the  supreme  court  of  the  United  States,  in 
Society  for  Savings  v.  Coiie,  6  Wall.  594,  606:  **  Corporate 
franchises  are  legal  entities  vested  in  the  corporation  itself 
as  soon  as  it  is  in  esse.  They  are  not  mere  naked  powers 
granted  to  the  corporation,  but  powers  coupled  with  an  in- 
terest which  vest  in  the  corporation,  upon  the  possession  of 
its  franchises,  and  whatever  may  be  thought  of  the  corpora- 
tors, it  cannot  be  denied  that  the  corporation  itself  has  a  legal 
interest  in  such  franchises." 

If  this  corporate  franchise  is  assessable  as  property,  then, 
that  it  must  be  assessed  to  the  corporation  instead  of  the  mem- 
bers or  stockholders  is  clearly  settled  in  this  state  by  the  de- 
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cision  in  People  v.  Badlam,  57  Cal.  594,  where  it  was  held  that 
a  stoekhcdder  could  not  be  assessed  upon  his  certificate  of 
stock,  inasmuch  as  his  shares  were  simply  an  interest  in  the 
very  property  held  by  the  corporation,  and  the  assessment 
of  all  the  property  of  the  corporation  covered  everything  rep- 
resented by  the  certificate.     (See,  also,  Pol.  Code,  sec.  3608.) 

It  is  not  claimed  that  a  corporate  franchise  may  not  be 
taxed  by  a  state,  but  it  is  urged  that  such  tax  has  always  been 
an  excise  tax,  and  not  a  tax  on  property.  An  examination 
of  the  authorities  will  disclose  the  fact  that  in  many  cases  it 
has  been  directly  taxed  as  property.  The  manner  and 
method,  however,  are  entirely  within  the  control  of  the  state, 
which  is  supreme  in  such  matters,  so  long  as  no  constitutional 
right  is  impaired.  As  already  shown,  such  a  franchise  is 
property.  Mr.  Justice  Field,  speaking  for  the  supreme  court 
of  the  United  States,  in  Horn  8.  M.  Co.  v.  New  York,  143  U.  S. 
325,  after  saying  that  such  a  franchise  is  property  and  is  sub- 
ject to  separate  taxation,  said:  **The  right  of  the  state  to  thus 
tax  it  has  been  recognized  by  this  court  and  the  state  courts 
in  instances  without  number,  .  .  .  and  the  manner  in  which 
its  value  shall  be  assessed  and  the  rate  .  .  .  •  are  mere  matters 
of  legislative  discretion,  except  as  controlled  by  the  organic 
law  of  the  state."  The  same  court  said  in  Hamilton  Co.  v. 
Massachusetts,  6  Wall.  632,  638,  that  '*  Corporate  franchises 
.  .  .  are  legal  estates,  and  not  mere  naked  powers  granted 
to  the  corporation,  but  powers  coupled  with  an  interest  which 
vest  in  the  corporation,  by  virtue  of  their  charter,  and  the 
rule  is  equally  well  settled  that  the  privileges  and  franchises 
of  a  private  corporation,  unless  exempted  in  terms  which 
amount  to  a  contract,  are  as  much  the  legitimate  subjects  of 
taxation  as  any  other  property  of  the  citizens  within  the 
sovereignty  of  the  state."  (See,  also,  Society  for  Savings  v. 
Coite,  6  WaU.  594,  606.) 

In  Central  Pacific  E.  B.  Co.  v.  California,  162  U.  S.  91,  125, 
the  supreme  court  of  the  United  States,  speaking  of  a  tax 
on  the  state  franchise  of  a  railroad  corporation,  said  that  if 
the  corporation  procured  any  rights  or  privileges,  otherwise 
called  franchises,  from  the  state,  they  were  taxable,  and  the 
extent  of  their  value  was  to  be  determined  by  the  board  of 
equalization.  The  court,  after  saying  that  under  the  laws  of 
California  the  plaintiff  obtained  from  the  state  the  right  and 
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privil^e  of  corporate  capacity  and  other  rights,  said  that  it 
is  not  to  be  denied  that  such  rights  and  privileges  have  value 
and  constitute  taxable  property. 

In  State  v.  Anderson,  90  Wis.  550,  560,  the  supreme  court 
of  Wisconsin,  after  saying  that  the  franchises  of  the  Milwau- 
kee Street  Railway  Company,  whether  of  existence  or  for  the 
operation  of  its  track,  are  beyond  dispute  the  property  of  the 
corporation,  and  assessable  as  such,  said  the  method  of  taxa- 
tion in  that  state  being  upon  the  valuation  of  property  taxed, 
and  the  state  not  providing  for  a  certain  specific  tax  on  fran- 
chises like  an  excise  rate,  that  they  should  be  regarded  as  per- 
sonal estate  for  purposes  of  taxation  in  the  district  in  which 
the  corporation  had  its  principal  place  of  business,  and  that 
the  proper  ofScefs  should  fix  the  value.  (See  cases  cited  in 
opinion  in  that  case.)  Mr.  Cooley  says  in  his  work  on  Taxa- 
tion (3d  ed.,  p.  686) :  ''In  some  states  all  taxation,  as  far  as 
possible,  is  brought  to  an  a<2  valorem  standard.  Franchises 
are  property,  and  in  such  states  may  be  taxed  by  a  valuation, 
being  estimated  for  the  purpose  either  separately  or  as  a  part 
of  the  aggregate  corporate  capacity." 

The  Ohio,  Indiana,  and  Kentucky  methods  of  taxation  up« 
held  by  the  court  (see  State  v.  Jones,  51  Ohio  St.  492;  Adams 
Express  Co.  v.  Ohio  State  Auditor,  165  U.  S.  194;  166  U.  S. 
185 ;  Adams  Express  Co.  v.  Kentucky,  166  U.  S.  171 ;  Adams 
Express  Co.  v.  Indiana,  165  U.  S.  255),  while  contemplating 
the  assessment  of  all  the  property  of  certain  kinds  of  corpora- 
tions tangible  and  intangible,  as  an  entirety,  necessarily  in- 
volved therein  the  inclusion  of  the  corporate  franchise  as  a 
part  of  the  property  of  the  corporation.  (See,  also.  State 
R.  R.  Co.  Tax  Cases,  92  U.  S.  575 ;  Ottawa  Glass  Co.  v.  Mo- 
Caleb,  81  HI.  556.)  The  case  of  the  Louisville  Tobacco 
Warehouse  Co.  v.  Commissioners,  106  Ky.  165,  relied  on  by 
plaintiff,  was  decided  by  a  bare  majority  of  the  supreme  court 
of  Kentucky  upon  a  statute  specifically  naming  many  kinds  of 
corporations,  including  banking  corporations,  as  liable  to  a 
property  tax  on  the  corporate  franchise,  and  declaring  *' every 
other  like  corporation"  liable  to  the  same  tax,  and  also  every 
corporation,  company,  or  association  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise;  and  it  was 
simply  held  that  a  mere  private  business  corporation  of  a 
kind  not  specifically  named,  and  having  no  special  or  exclusive 
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privilege  or  franchise  not  allowed  by  law  to  natural  persons, 
was  not  intended  to  be  included  by  the  statute. 

In  several  cases  where  it  was  said  that  the  tax  upon  a  cor- 
porate franchise  could  be  sustained  only  upon  the  ground  that 
it  was  an  excise  tax,  the  tax  would  have  been  invalid  as  a 
property  tax  solely  for  the  reason  that  it  was  in  effect  levied 
on  property  exempt  from  state  taxation  under  the  laws  of 
the  United  States.  (See  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  597  et  seq.) 

The  power  of  a  state  to  impose  a  tax  on  the  franchise  of  a 
corporation,  in  the  nature  of  an  excise  or  duty,  does  not,  how- 
ever, exclude  the  taxation,  in  a  proper  case,  by  a  valuation 
made  by  the  assessor.  (Spring  Valley  Water  Works  v.  Schot- 
tier,  62  Cal.  69,  112.) 

Under  the  authorities,  there  can  be  no  question  that  a  state 
may  provide  for  the  taxation  of  a  corporate  franchise  as  prc^- 
erty  of  the  corporation. 

It  is  further  contended  that  a  corporate  franchise  is  not 
a  franchise  within  the  meaning  of  the  provisions  of  our  state 
constitution  relating  to  taxation,  and  that  this  state  has  ma^e 
no  provision  authorizing  an  assessment  thereof. 

The  question  thus  presented  can  hardly  be  .said  to  be  a 
debatable  one,  in  view  of  certain  decisions  of  this  court  ren- 
dered shortly  after  our  present  state  constitution  went  into 
effect,  determining  the  effect  of  the  provisions  of  such  consti- 
tution in  the  matter  of  the  taxation  of  property  of  corpo- 
rations. 

The  constitution  *adop ted  in  1879,  after  providing  that  all 
property  in  the  state  not  exempt  under  the  laws  of  the  United 
States  shall  be  taxed  in  proportion  to  its  value,  declares  that 
the  word  ''property"  as  used  in  this  connection  includes 
''moneys,  credits,  bonds,  stocks,  dues,  franchises,  and  all 
other  matters,  and  things,  real,  personal,  and  mixed,  capable 
of  private  ownership."  (Const,  art.  XIII,  sec;  1.)  The 
legislature  thereupon  repealed  section  3640  of  the  Political 
Code,  providing  for  the  assessment  of  shares  of  stock  to  the 
owners  thereof,  the  assessable  value  thereof  to  be  determined 
by  deducting  from  the  market  value  of  the  entire  capital  stock 
the  value  of  all  property  assessed  to  it  and  dividing  the  re- 
mainder by  the  entire  number  of  shares,  and  added  a  new 
section  to  that  code  (sec.  3608),  in  which  they  declared  that 
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shares  of  stock  in  corporations  possess  no  intrinsic  value  over 
and  above  the  actual  value  of  the  property  of  the  corporaticm 
which  they  represent,  that  the  assessment  and  taxation  of  such 
shares  and  also  of  the  corporate  property  would  be  double 
taxation,  that  all  property  belonging  to  corporations  shall 
be  assessed  and  taxed,  but  that  no  assessment  shall  be  made 
of  shares  of  stock.  (Amendments  to  codes,  1881,  pp.  56,  59.) 
Immediately  after  the  enactment  of  this  legislation,  the  ques- 
tion of  the  liability  of  shares  of  stock  in  corporations  to  as- 
sessment to  the  holders  thereof  came  before  this  court.  It  was 
held  that  the  language  of  the  constitution  clearly  forbade 
double  taxation ;  that  the  legislature  had  the  right  thereunder 
to  say  that  all  the  property  of  the  corporation  should  be  as- 
sessed to  the  corporation,  and  the  same  property  should  not 
again  be  assessed  for  the  same  tax;  that  the  ** property"  of 
the  corporation  included  its  franchise  and  everything  else 
evidenced  by  the  certificates  of  stock ;  that  while  the  share  of 
each  stockholder  was  undoubtedly  property,  it  was  an  interest 
in  the  very  property  held  by  the  corporation,  and  nothing 
more;  and  that  when  all  the  property  of  the  corporation, 
including  its  franchise,  was  assessed,  which  it  was  to  be  pre- 
sumed would  be  done  by  the  assessor  in  obedience  to  the  re- 
quirements of  the  law,  any  further  assessment  of  the  shares 
to  the  individual  stockholders  would  be  double  taxation. 
(People  V.  Badlam,  57  Cal.  594.)  This  case  necessarily  in- 
volved the  question  as  to  the  constitutionality  of  section  3608 
of  the  Political  Code,  prohibiting  the  assessment  of  shares  of 
stock  to  the  holders  thereof.  Such  shares  being  undoubtedly 
property,  unless  they  were  otherwise  assessed,  the  section 
was  clearly  unconstitutional,  in  view  of  the  provision  of  the 
constitution  requiring  all  property  to  be  taxed.  According 
to  the  decision  of  the  court  they  were  under  the  law  to  be 
otherwise  assessed — i.  e.  everything  represented  by  the  cer- 
tificates was  to  be  assessed  to  the  corporation.  (See,  also,  San 
Prandsco  v.  Mackey,  3  West  Coast  Rep.  697.) 

In  the  later  case  of  Spring  Valley  Water  Works  v.  Schot- 
tier,  62  Cal.  69,  117,  this  court,  speaking  of  the  repeal  of 
section  3640  of  the  Political  Code,  and  the  enactment  of  sec- 
tion 3608  of  the  Political  Code,  already  noticed,  after  stating 
that  under  the  scheme  provided  by  section  3640  the  whole 
property  of  the  corporation,  including  franchise,  would  have 
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been  taxed  by  the  taxation  of  the  shares  to  the  owner  in  the 
manner  indicated  therein,  said  that  by  the  repeal  of  such 
section  and  the  enactment  of  section  3608  it  was  without 
doubt  the  intention  of  the  legislature  that  everything  entering 
into  and  giving  value  to  the  shares  should  be  taxed  as  property 
of  the  corporation. 

This  case  involved  the  question  as  to  the  validity  of  the  ac- 
tion of  the  board  of  supervisors  of  San  Francisco,  sitting  as 
a  board  of  equalization,  raising  the  assessment  of  the  franchise 
of  the  plaintiff  from  five  thousand  dollars  to  five  million  dol- 
lars. It  appeared  from  the  record  in  the  case  that  the  super- 
visors held  the  difference  between  the  value  of  the  tangible 
property  of  the  corporation  and  the  aggregate  market  value 
of  the  shares  of  stock  in  the  company  to  be  the  value  of  the 
franchise.  Practically  every  objection  made  to  the  assess- 
ment here  involved  was  made  in  that  case  by  eminent  at- 
torneys representing  various  corporations,  including  this 
plaintiff.  The  opinion  of  the  court,  signed  by  all  of  the  six 
justices  who  participated  in  the  case,  overruling  each  of  the 
objections,  has  been,  so  far  as  the  records  of  this  court  show, 
accepted  up  to  this  time  as  a  correct  exposition  of  the  law  of 
California  relative  to  the  taxation  of  franchises  of  corpora- 
tions. 

While  the  plaintiff  in  that  case  possessed  the  right  to  lay 
down  pipes  in  the  streets,  alleys,  and  ways  of  a  city,  and  to 
collect  rates  for  water  furnished,  which  were  said  to  be 
franchises,  it  was  in  terms  declared  by  the  court  that  its  exist- 
ence and  right  to  employ  its  corporate  powers  is  a  franchise, 
and  the  court  said  in  regard  thereto:  "We  have  no  doubt 
that  it  was  the  intention  of  those  who  framed  and  ratified 
the  constitution  to  place  such  franchises  in  the  category  of 
property  to  be  taxed.  .  ,  .  To  hold  that  a  private  corpora- 
tion does  not  own  its  franchise  right,  power,  and  privileges 
would  be  both  novel  and  untenable.  .  .  .  The  franchise  of 
a  corporation  is  and  can  be  well  defined  to  be  the  right  of 
the  corporation  to  exist  and  exercise  the  powers  and  privileges 
vested  in  it  by  its  charter.  .  .  .  From  the  foregoing  cases, 
it  would  seem  that  there  can  be  no  doubt  of  the  power  of  a 
state  to  tax  the  franchise  at  its  assessed  value."  Commenting 
on  the  decision  in  People  v.  Badlam,  57  Cal.  594,  the  court 
said  that  in  that  case  it  was  held  that  the  franchise  of  a 
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corporation  of  the  character  of  those  named  in  the  petition 
therein,  which  included  a  banking  company,  a  gas-light  com- 
pany, a  smelting  and  lead  company,  and  a  water  company,  is 
taxable  property  of  the  corporation.  It  was  further  declared 
that  the  tax  must  be  according  to  the  valuation  made  by  the 
officer  appointed  for  that  purpose,  subject  to  equalization  by 
the  board  of  equalization.  The  method  of  determining  the 
value  of  the  franchises  there  employed  was  declared  by  the 
court  to  have  been  held  to  be  within  the  powers  of  the  assessor 
in  San  Jose  Oas  Co.  v.  January,  57  Cal.  614,  and  impliedly 
approved  as  a  correct  mode  in  People  v.  Badlam,  57  Cal.  594. 
(See,  also.  Spring  Valley  Water  Works  v.  Barber,  99  Cal.  36; 
San  Jose  Gas  Co.  v.  January,  57  Cal.  614;  London  etc.  Bank 
V.  Block,  117  Fed.  900.) 

It  is  sought  to  distinguish  the  case  at  bar  from  those  of 
the  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  69,  112; 
Spring  Valley  Water  Works  v.  Barber,  99  Cal.  36 ;  and  San 
Jose  Oas  Co.  v.  January,  57  Cal.  614,  upon  the  ground  that  in 
each  of  the  cases  cited  other  franchises  were  possessed  by  the 
corporations,  the  waterworks  having  and  exercising  the  right 
to  lay  pipes  in  the  streets,  ways,  and  alleys  of  the  city,  and 
to  collect  rates  for  water  furnished,  and  the  gas  company 
having  and  exercising  the  right  to  use  the  streets  and  lay  pipes 
therein  for  supplying  a  city  with  gas. 

The  distinction  is  in  no  way  material  to  the  controversy 
here.  As  already  shown,  it  was  definitely  determined  in 
Spring  Valley  Water  Works  v.  Schottler,  that  whatever  other 
franchises  the  water  corporation  possessed,  its  existence  and 
right  to  employ  its  corporate  powers  was  a  franchise,  consti- 
tuting taxable  property.  Aside  from  this,  however,  the  other 
rights  possessed  by  the  waterworks  and  gas  company  were 
rights  granted  by  express  provisions  of  the  constitution  to 
every  individual  in  the  state  and  to  every  company  incor- 
porated under  the  laws  of  the  state  for  the  purpose  of  sup- 
plying any  municipality  and  its  inhabitants  with  water  or 
artificial  light.  (Const.,  arts.  XI  (sec.  19),  XIV).  While  the 
generality  of  the  grant  does  not  deprive  such  rights  of  the 
character  of  franchises,  they  have  value  only  so  far  as  the  ex- 
ercise thereof  contributes  to  the  value  of  the  capital  of  the 
corporation,  and  are  precisely  the  same  in  this  respect  as  the 
exercise  of  the  corporate  franchise.    As  was  aptly  said  of  such 
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other  rights  or  franchises  by  counsel  in  Spring  Valley  Water 
Works  V.  Schottler,  no  one  can  sell  them,  for  everybody  has 
them,  and  no  person  can  gain  by  the  accession  of  such  rights 
of  others. 

It  is  urged  that  the  assessment  on  the  corporate  franchise  is 
in  this  case  grossly  unjust  as  to  amount,  that  the  assessor's 
method  of  arriving  at  such  valuation  is  improper  and  unjust, 
and  that  it  includes  such  elements  as  dividends  or  profits, 
earning  power,  and  good-will.  The  assessed  value  of  the 
franchise,  it  will  be  observed,  is  a  fraction  over  twenty-five  per 
cent  of  the  total  value  of  the  intangible  property  of  the  cor- 
poration, ascertained  by  a  deduction  of  the  value  of  the 
tangible  property  from  the  market  value  of  the  shares  of 
stock. 

The  value  of  the  franchises  of  a  corporation  is  not  limited 
by  the  cost  of  obtaining  them.  If  it  were  so  limited,  such 
franchises  as  the  right  to  use  the  public  streets  for  water- 
pipes  or  gas-pipes,  for  the  purpose  of  supplying  a  municipality 
and  its  inhabitants  with  water  or  gas,  would  be  valueless  and 
unassessable,  for  everybody  possesses  such  rights  under  the 
terms  of  our  constitution.  It  is  the  exercise  of  the  right  that 
gives  the  value  that  our  laws  require  to  be  taxed.  As  was  said 
in  San  Jose  Gas  Co.  v.  January,  57  Cal.  614,  616,  '*In  a 
pecuniary  sense,  the  value  of  franchises  may  be  as  various  as 
the  objects  for  which  they  exist  and  the  methods  by  which 
they  are  employed,  and  may  change  with  every  moment  of 
time ;  but  that  franchises  are  property,*  and  are  to  be  taxed 
in  some  method  in  proportion  to  value,  is  a  part  of  the  para- 
mount law  of  this  state."  In  the  same  case,  it  was  said  by 
the  court,  speaking  of  the  method  employed  by  the  assessor  in 
arriving  at  the  valuation  of  certain  mains:  **The  duty  of 
making  the  valuation  was  cast  upon  the  assessor.  The  method 
of  arriving  at  the  valuation,  the  process  by  which  his  mind 
reached  the  conclusion  [in  case  where,  as  here,  it  is  not  pre- 
tended that  he  acted  fraudulently  or  dishonestly],  is  matter 
committed  to  his  determination.  ...  If  he  erred  in  his 
judgment,  the  remedy  was  by .  application  to  the  board  of 
equalization,  and  the  courts  will  not  revise  the  judgment  of 
these  ofl&cers  upon  such  questions.'*  This  appears  to  be  de- 
terminative of  the  contention  here  made.  While  the  com- 
plaint herein  alleged  fraudulent  motives  on  the  part  of  the 
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assessor,  the  allegation  was  denied,  and  no  finding  was  made 
therein — and  no  point  is  made  as  to  the  failure  of  the  cour< 
to  make  such  finding.  Whether  or  not  the  whole  difference 
between  the  aggregate  market  value  of  the  shares  of  stock 
and  the  value  of  the  tangible  property — ^viz.,  $2,943,096.92 — 
was  the  value  of  the  franchise,  the  assessor  certainly  had  the 
right  to  take  the  value  of  the  shares  into  consideration  in 
determining  the  value  of  the  franchise;  and  were  we  at  lib- 
erty to  review  the  judgment  of  the  assessor  and  of  the  board 
of  equalization  upon  those  matters,  we  could  not  say  that  an 
assessment  of  $750,000  thereon  is  unjust,  or  that  it  includes 
such  elements  as  dividend-  or  profit-earning  power,  or  good- 
will, which,  it  is  claimed,  should  not  be  taken  into  consid- 
eration in  determining  the  value  of  the  property  of  the 
corporation.  In  this  connection,  it  will  be  observed  that  these 
elements,  so  far  as  they  may  enter  into  the  value  of  shares 
of  stock,  would  be  included  in  an  assessment  of  such  shares 
to  the  stockholders,  a  method  of  assessment  which  the  state 
is  at  liberty  to  adopt, — in  fact  bound  to  adopt, — ^unless  such 
shares  are  otherwise  covered  by  the  assessment  of  the  prop- 
erty of  the  corporation. 

It  is  clear  that  if  the  laws  of  this  state  properly  express 
the  intention  that  everything  that  gives  value  to  the  shares 
of  a  corporation  shall  be  assessed  as  property  of  the  cor- 
poration, the  true  value  of  those  shares  is  a  most  important 
clement  in  determining  the  value  of  such  property. 

Finally,  it  is  urged  that  the  assessment  is  in  violation  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  in  that  a  corporation  is  thereby  compelled  to  pay  a 
tax  of  $12,187.76  for  carrying  on  a  **  common  business,  bank- 
ing, that  every  one  has  a  right  to  carry  on,"  while  any  per- 
son or  partnership  may  carry  on  the  same  business  without 
paying  any  tax. 

If  this  contention  be  well  founded,  it  of  course  follows  that 
no  tax  whatever  can  be  imposed  by  any  state  on  the  corporate 
franchise  of  any  corporation  which  is  engaged  in  a  business 
open  to  all  who  choose  to  engage  therein.  In  view  of  the  many 
decisions  of  the  United  States  supreme  court  already  cited, 
upholding  the  taxation  by  states  of  corporate  franchises,  it 
would  appear  unnecessary  to  further  discuss  this  claim.    As 
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was  said  by  the  learned  circuit  judge  in  London  etc.  Bank  v. 
Blocky  117  Fed.  900,  in  upholding  an  assessment  on  such  a 
corporate  franchise,  **The  assessment  is  not  .  .  .  upon  the 
business  or  occupation  of  a  banker,  but  upon  the  property 
of  complainant  embraced  in  the  unity  of  the  franchise  of  the 
corporation  to  have  perpetual  succession,  to  have  a  common 
seal,  and  to  act  in  all  its  business  trcinsactions  of  a  general 
banking-house  with  those  special  advantages  which  are  inci- 
dent to  corporate  existence/'  A  person  or  partnership  en- 
gaged in  the  same  business  has  no  such  property. 
The  judgment  of  the  superior  court  is  afSrmed. 

Shaw,  J.,  Van  Dyke,  J.,  and  Lorigan,  J.,  concurred. 

McFARLAND,  J.,  dissenting. — I  dissent,  and  at  some  fu- 
ture time,  if  other  duties  permit,  will  express  my  views  on 
the  question  here  involved  more  fully.  At  present  I  will  say 
only  this :  the  only  assessment  actually  made  was  of  ap- 
pellant's '^ franchise.''  This  attempted  assessment  was  under 
any  view  void  for  want  of  description.  If  there  be  any  par- 
ticular property  embraced  under  the  general  category 
** franchise"  which  is  assessable,  such  particular  property 
must  be  described  in  some  manner  sufficient  to  identify  it. 
The  mere  word  ** franchise"  is  no  more  descriptive  of  any 
particular  property  than  would  be  the  words  *'an  easement" 
or  **a  piece  of  land."  2.  It  appears,  however,  that  the  only 
franchise  of  appellant  intended  to  be  assessed  was  its  mere 
franchise  to  be  a  corporation.  But  such  a  franchise,  assuming 
it  to  belong  to  the  corporation,  and  not  to  the  stockholders,  is 
not  assessable,  because  it  has  no  ascertainable  value  under  the 
rule  prescribed  by  the  state  constitution  and  the  statute  for 
determining  assessable  value.  (Const,  art.  XIII,  sec.  1; 
Pol.  Code,  sec.  3617.)  It  cannot  be  transferred  by  the  owner, 
nor  seized  and  sold  under  execution  or  other  process  of  law, 
and  is  not  in  any  way  vendible.  In  this  respect  it  cannot  be 
distinguished  from  a  **seat"  in  a  stock  board,  which  was  held 
in  Lowenberg  v.  Chreenebaum,  99  Cal.  162,^  not  to  be  property 
in  the  sense  that  it  could  be  seized  and  sold.  3.  The  assessor 
reached  the  conclusion  that  this  franchise  was  of  the  value  of 
$750,000,  at  which  amount  he  assessed  it,  by  the  process  of 
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deducting  the  total  value  at  which  all  the  tangible  property 
of  the  appellant  had  been  assessed  from  the  value  of  all  the 
shares  of  its  capital  stock  as  shown  by  sales  thereof  in  the 
market.  This  was  not  fixing  the  value  of  the  only  franchise 
attempted  to  be  assessed — to  wit,  the  right  to  be  a  corporation ; 
it  was  merely  an  attempt  to  assess  the  good-will  of  the  ap- 
pellant as  a  business  concern,  and  was  an  unlawful  discrim- 
ination against  the  appellant  and  in  favor  of  partnerships, 
individuals,  and  all  other  ** persons,*'  whose  tangible  property 
alone  is  assessed,  and  not  the  good-will  of  their  established 
business.  The  value  of  the  franchise  to  be  a  corporation  is 
not  affected  by  the  fact  that  the  corporation  afterwards  does 
a  successful  or  unsuccessful  business. 

BEATTY,  C.  J.,  dissenting.— I  agree  with  Justice  McFar- 
land  that  the  mere  franchise  to  be  a  banking  corporation  is 
not  susceptible  of  valuation  according  to  the  criterion  of  value 
established  by  the  statute.  (Pol.  Code,  sec.  3617,  subd.  5.) 
It  is  not  transferable  or  vendible  any  more  than  a  broker's 
seat  in  the  stock  and  exchange  board ;  and  unless  we  are  pre- 
pared to  overrule  the  decision  in  San  Francisco  v.  Anderson, 
103  Cal.  70,^  and  at  the  same  time  to  pronounce  the  code 
definition  of  value  unconstitutional,  I  cannot  see  how  the 
judgment  in  this  case  can  be  affirmed.  The  invalidity  of  the 
assessment  of  appellant's  franchise  is  to  my  mind  much 
clearer  than  that  of  the  broker's  seat,  for  it  was  made  to 
appear  in  the  case  cited  that  the  privileges  attaching  to  a 
seat  in  the  stock  board  were  of  considerable  pecuniary  value 
to  the  member,  whereas  there  is  nothing  to  show  that  the  right 
to  conduct  the  banking  business  is  of  any  greater  value  to  a 
corporation  than  to  a  copartnership,  and  in  case  of  a  partner- 
ship it  is  not  regarded  as  having  any  value  whatever.  The 
truth  is,  that  when,  as  in  this  case,  a  valuation  of  a  franchise 
of  a  banking  or  trading  corporation  is  made  by  taking  the 
whole  or  a  part  of  the  difference  between  the  market  value  of 
its  shares  and  the  value  of  its  tangible  assets,  such  valuation 
necessarily  includes,  and  is  mainly,  if  not  wholly,  composed 
of,  the  value  of  the  good-will  of  the  business,  and  the  fran- 
diise  has  little  or  nothing  to  do  with  it.  Whether  the  good- 
will of  a  business  is  subject  to  taxation  or  not  is  a  question 
^42  Am.  St.  Bep.  98. 
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never  decided  by  this  court;  but  conceding  it  to  be  property 
liable  to  taxation,  I  am  clear  that  it  should  be  assessed  eo 
nomine,  and  assessed  equally  to  all  persons,  natural  and  arti- 
ficial. If  it  be  true,  as  contended  by  appellant,  that  good-will 
is  never  assessed  to  natural  persons,  it  is  an  unjust  dis- 
crimination to  assess  it  to  corporations  merely  because  the 
market  price  of  their  shares  affords  a  means  of  estimating  its 
value.  Upon  the  grounds  thus  briefly  indicated^  I  dissent 
from  the  judgment. 

Rehearing  denied. 

Beatty,  C.  J.,  McFarland,  J.,  and  Henshaw,  J.,  dissented 
from  the  order  denying  a  rehearing. 


[Crim.  No.  1078.    Department  One. — ^February  19,  1904.] 

THE  PEOPLE,  Respondent,  v.  JOHN  WHITE,  AppeUant 

Criminal  Law — ^Evidencb — ^Impeachment  op  Witnesses — Convictions 
FOE  Misdemeanor — Prejudicial  Error. — Upon  the  trial  of  a  de- 
fendant accused  of  robbery,  it  was  prejudicial  error  to  permit  the 
impeachment  of  the  defendant  and  his  principal  witness,  bj  intro- 
ducing records  of  the  police  court  showing  prior  convictions  of  mis- 
demeanor against  each  of  them.  The  statute  only  permits  the 
conviction  of  a  witness  for  felony  to  be  used  for  the  purpose  of 
impeachment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  W.  Allender,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent. 

VAN  DYKE,  J. — The  defendant  was  tried  in  the  county 
of  Los  Angeles,  and  convicted  of  the  crime  of  robbery,  and 
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seDtenced  to  imprisonment  in  the  state  prison  at  San  Quentin 
for  the  term  of  twenty-five  years,  from  which  conviction  de- 
J'endant  appeals. 

1.  The  first  error  assigned  by  the  appellant  is,  that  the 
court  permitted  improper  cross-examination  of  the  defendant. 
We  have  examined  the  points  of  the  cross-examination  re- 
ferred to  by  counsel  and  can  see  nothing  that  justifies  his 
contention.  The  cross-examination  seems  to  be  only  in  re- 
sponse to  the  examination  in  chief. 

2.  It  is  further  contended  on  behalf  of  appellant  that  the 
court  erred  in  allowing  the  introduction  of  records  of  the 
police  court  of  Los  Angeles  for  the  purpose  of  impeach- 
ing the  defendant  White  and  his  principal  witness,  Fred 
Medinas.  The  robbery  charged  against  the  defendant  was  al- 
leged to  have  been  committed  on  the  18th  of  June,  1902.  The 
district  attorney  was  permitted  by  the  court,  over  the  ob- 
jection of  the  defendant,  to  introduce  in  evidence  the  record 
from  the  police  court  of  the  city  of  Los  Angeles,  in  which  it 
was  charged  that  the  defendant,  in  July,  1898,  committed 
the  crime  of  battery,  for  which  offense  he  was  fined  the  sum 
of  fifteen  dollars,  or  in  default  of  the  payment  of  said  fine, 
to  be  imprisoned  in  the  city  jail.  The  district  attorney  was 
also  permitted  by  the  court,  over  the  objection  of  the  defend- 
ant, to  introduce  in  evidence  the  records  of  the  police  court 
of  said  city  of  Los  Angeles  of  March,  1901,  containing  a 
charge  against  the  defendant,  John  White,  of  being  an  idle 
and  dissolute  person  in  said  month  of  March,  for  which  of- 
fense he  was  imprisoned  in  the  city  jail  of  Los  Angeles  City 
for  the  term  of  four  months.  These  records  were  offered,  as 
stated  by  the  district  attorney,  **  simply  by  way  of  impeach- 
ment,'* and  in  overruling  defendant's  objection  the  court 
stated  that  they  were  admitted  **  merely  to  attack  the  credi- 
bility of  the  witness."  Fred  Medinas  was  one  of  the  princi- 
pal witnesses  on  behalf  of  the  defendant.  The  district 
attorney  was  allowed  by  the  court,  over  the  objection  of  the 
defendant,  to  introduce  in  evidence  for  the  purpose  of  im- 
peaching said  witness,  a  record  from  the  police  court  of  the 
city  of  Los  Angeles,  under  date  of  December,  1900,  in  which 
it  appeared  that  he  had  been  charged  and  convicted  of  being 
an  idle,  dissolute  person,  and  an  associate  of  thieves,  and  wan-^ 
dering  about  the  streets  at  late  hours  of  night,   and  was 
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sentenced  to  be  imprisoned  in  the  city  jail  of  the  city  of  Los 
Angeles  for  the  term  of  forty  days. 

It  may  be,  as  suggested  by  the  attorney-general,  that  **a 
conviction  of  a  felony  is  not  more  potent  to  determine  the 
character  of  a  defendant  for  truth,  honesty,  and  integrity,  or 
the  credibility  to  be  given  his  testimony,  than  are  several 
records  of  his  conviction  as  an  idle  and  dissolute  person,  the 
associate  of  known  thieves,"  etc.  But  the  lawmaking  depart^ 
ment  of  the  state  has  decreed  that  records,  except  on  convic- 
tion of  a  felony,  cannot  be  introduced  or  used  for  the  purpose 
of  impeachment.  **A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence,  or  by 
evidence  that  his  general  reputation  for  truth,  honesty,  or  in- 
tegrity is  bad,  but  not  by  evidence  of  particular  wrongful 
acts,  except  that  it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  judgment,  that  he  has  been  con- 
victed of  a  felony."  (Code  Civ.  Proc,  sec.  2051.)  This 
rule  is  made  applicable  to  criminal  trials.  (Pen.  Code,  sec. 
1102.)  In  People  v.  Schenick,  65  Cal.  625,  it  is  said  that 
where  a  defendant  in  a  criminal  case  is  under  examination  as 
a  witness  in  his  own  behalf,  the  fact  of  his  former  convic- 
tion of  a  misdemeanor  cannot  be  proved  by  his  oral  testimony. 
The  record  of  conviction  is  the  best  evidence,  and  is  indis- 
pensable. This  case  is  referred  to  by  the  attorney-general, 
it  seems,  as  authority  in  support  of  the  ruling  of  the  court 
below  in  admitting  the  records  in  question  here  in  evidence. 
In  People  v.  Carolcm,  71  Cal.  195,  it  was  said  that  evidence  of 
this  character,  for  the  purpose  of  impeachment,  is  limited  to 
convictions  of  a  felony,  although  it  is  remarked  in  the  opinion, 
**If,  in  any  case,  a  record  of  conviction  of  a  misdemeanor  is 
admissible  for  the  purpose  of  discrediting,  it  should  be  made 
to  appear  that  the  offense  involved  moral  turpitude  or  in- 
famy, which  was  not  done  in  this  case," — from  which  it  seems 
to  be  inferred  by  the  attorney-general  that  in  a  case  of  a 
misdemeanor  involving  moral  turpitude  the  record  could  be 
introduced.  But  the  language  of  the  code  in  question  clearly 
limits  it  to  cases  where  there  has  been  a  conviction  of  felony. 
In  People  v.  Warner,  134  Cal.  202,  it  is  held  that  a  witness 
could  not  be  impeached  by  evidence  of  particular  wrongful 
ficts,  under  the  provision  of  the  code  in  question,  except  he 
had  been  convicted  of  a  felony.     (Citing  People  v.  Carolan, 
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71  CaL  195;  Jones  v.  Du  Chow,  87  Cal.  114;  People  v.  SUva, 
121  Cal.  669;  People  v.  Hamblin,  68  Cal.  103.) 

The  introduction  of  these  records  could  not  fail  to  have  a 
prejudicial  effect  against  the  defendant,  and  they  were  evi- 
dently offered  for  the  purpose  of  influencing  the  jury  in  ar- 
riving at  their  verdict.  District  attorneys  in  their  zeal  to 
convict  should  not  run  counter  to  the  plain  provisions  govern- 
ing criminal  trials.  It  is  the  duty  of  the  trial  court  to  see  that 
they  do  not  do  so.  Nothing  is  gained  by  obtaining  a  convic- 
tion at  the  sacrifice  of  legal  principles.  On  the  contrary,  such 
practice  results  in  much  harm,  from  reversals  and  retrials — 
•with  the  consequent  delays  and  additional  expense  to  the 
county  and  the  state,  ending  not  infrequently  in  a  miscar- 
riage of  justice  altogether. 

For  the  errors  noted  in  the  admission  of  the  police  court 
records  in  question  in  this  case  the  judgment  and  order  must 
be  reversed,  and  it  is  so  ordered. 

Angellotti,  J.^  and  Shaw,  J.,  conc':j*red« 


[li.  A.  No.  1225.    Department  One.— February  19,  1904.]  

142    295l 

DAVID  GALBRAITH,  Respondent,  v.  T.  S.  C.  LOWE,  Ap-      i^-^l 

pellant 

New  Tbial — Bitrosm  upon  Moving  Party — ^Dismissal  of  Motion  for 
Lack  of  Diligenoe — ^Ebview  upon  Appeal. — ^A  motion  for  a  new 
trial  is  an  independent  proceeding,  in  which  the  burden  of  acting  is 
at  all  times  upon  the  moving  party,  and  it  devolves  upon  him  to  pro- 
ceed with  diligence.  The  court  had  discretion  to  refuse  to  sign  an 
engrossed  bill  of  exceptions  on  the  motion,  where  there  was  an  evi- 
dent lack  of  diligence  in  engrossing  the  same,  after  knowledge  of 
the  action  of  the  judge  in  relation  thereto,  and  to  dismiss  the  motion 
for  lack  of  diligence  in  the  prosecution  thereof;  and  his  order 
will  not  be  disturbed  upon  appeal  where  no  abuse  of  discretion  ap- 
pears, and  where  the  proposed  engrossed  bill  failed  to  show  any 
ground  for  a  new  trial. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  granting  a  motion  to  dismiss  a  motion  for  new 
trial.    Waldo  M.  York,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Lynn  Helm,  and  E.  C.  Bailey,  for  Appellant 
Porter  &  Sutton,  and  Norman  Williams,  for  Respondent 

ANQELLOTTI,  J. — This  is  an  appeal  from  an  order  grant- 
ing plaintiff's  motion  to  dismiss  the  motion  of  defendant  for 
a  new  trial  in  the  above-entitled  action  upon  the  ground  that 
defendant  had  not  prosecuted  his  motion  with  reasonable 
diligence,  in  that  he,  without  good  cause,  failed  to  engross 
and  file  the  bill  of  exceptions  to  be  used  on  the  hearing  of  the 
motion  for  a  period  of  upward  of  five  months  from  the  time 
it  was  settled  and  ordered  engrossed.  When  the  motion  to 
dismiss  came  on  for  hearing  on  September  27,  1901,  defend- 
ant for  the  first  time  tendered  the  engrossed  bill  for  signature 
by  the  judge,  and  he  refused  to  sign  the  same. 

It  appears  that  although  the  order  settling  the  bill  and 
directing  engrossment  thereof  was  made  April  20,  1901,  it  did 
not  come  to  the  knowledge  of  defendant's  attomejrs  until 
August  12,  1901,  which  was  thirty-nine  days  prior  to  the 
giving  of  the  notice  of  the  motion  to  dismiss.  This  was  due 
to  the  fact  that  when  the  matter  of  settlement  came  before 
the  judge  he  took  the  same  under  advisement,  and  no  notice 
was  given  to  defendant's  attorneys  of  the  order  of  settlement, 
which  was  on  April  20,  1901,  entered  upon  the  minutes  of  the 
court. 

Assuming  that  the  matter  of  settlement  of  the  bill  having 
been  taken  under  advisement  by  the  judge,  lack  of  knowl- 
edge of  the  action  of  the  judge  in  relation  to  the  matter  would 
be  a  sufficient  answer  to  the  claim  of  want  of  diligence,  it  still 
remains  true  that  thirty-nine  days  remained  between  the  time 
of  the  acquiring  of  knowledge  and  the  time  of  giving  notice 
of  motion  to  dismiss  within  which  to  engross  a  small  bill  of 
exceptions  consisting  of  only  fourteen  and  a  half  printed 
pages,  as  shown  by  the  record  on  this  appeal. 

It  is  not  and  cannot  be  claimed,  in  view  of  the  authorities, 
that  the  trial  court  may  not  dismiss  a  motion  for  a  new  trial 
for  lack  of  diligence  in  the  prosecution  thereof.  (See  Lee 
Boon  V.  Tesh,  131  Cal.  406;  Eckstein  v.  Calderwood,  27  CaL 
413;  Boggs  v.  Clark,  37  Cal.  236.) 
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It  is  however  urged  that  the  court  erred  in  granting  the  mo- 
tion, in  view  of  the  showing  made.  In  this  connection,  re- 
liance is  placed  upon  the  fact  that  plaintiff's  attorneys  never 
gave  the  attorneys  for  defendant  any  notice  that  the  judge 
had  ordered  the  bill  settled  and  engrossed,  and  also  upon  the 
fact  that  the  ** court"  was  in  vacation  from  July  12,  1901, 
to  September  13,  1901. 

These  facts,  however,  possess  no  particular  significance, 
under  the  circumstances  of  this  case.  There  is  nothing  in  our 
law  that  requires  the  adverse  party  to  give  the  moving  party 
such  a  notice.  The  motion  for  a  new  trial  is  an  independent 
proceeding  in  an  action,  in  which  the  burden  of  acting  is  at 
all  times  upon  the  moving  party.  The  adverse  party  is  given 
permission  to  serve  within  a  designated  time  such  proposed 
amendments  to  the  bill  or  statement  as  he  may  desire.  If  he 
fail  to  exercise  this  privilege,  the  moving  paity  may  present 
his  proposed  bill  or  statement  to  the  judge  without  notice. 
It  is  the  moving  party  who  is  the  actor  in  the  proceeding  and 
who  is  seeking  the  settlement  of  the  bill  of  exceptions  and 
the  determination  of  the  motion  for  a  new  trial,  and  it  de- 
volves upon  him  to  proceed  with  diligence. 

The  order  settling  the  bill,  when  made,  is  an  order  in  his 
favor,  and  not  one  in  favor  of  the  adverse  party,  and  it  is  not 
incumbent  on  the  adverse  party  to  notify  him  that  he  has 
prevailed  on  his  motion  for  a  new  trial,  to  the  extent  of  ob- 
taining a  bill  of  exceptions  for  use  on  his  motion. 

Where  amendments  have  been  proposed  to  a  proposed  bill, 
the  law,  of  course,  contemplates  that  the  judge  shall  settle  the 
bill  in  the  presence  of  the  parties,  at  a  designated  time  (Code 
Civ.  Proc.,  sec.  650),  and  such  is  the  usual  practice.  Where 
this  practice  is  departed  from,  and  the  matter  of  settlement 
is  taken  under  advisement,  it  would  be  preferable  to  continue 
the  matter  to  some  other  designated  time,  so  that  the  parties 
may  be  present  when  the  judge  finally  acts.  But  if,  for  any 
reason,  the  judge  does  take  the  matter  under  advisement, 
thus  for  the  time  refusing  to  give  the  moving  party  a  bill 
of  exceptions,  it  may  be  forcibly  argued  that  it  would  be  only 
the  exercise  of  proper  caution  on  the  part  of  such  moving 
party  to  keep  himself  advised  of  the  further  action  of  the 
judge  in  the  matter.  However  this  may  be,  it  is  clear  that 
when  the  moving  party  has  actual  knowledge  of  the  action  of 
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the  judge,  he  must  proceed  with  the  engrossment  of  his  state- 
ment and  the  presentation  of  his  motion. 

The  fact  that  the  **court"  was  in  vacation  to  September 
13,  1901,  could  not  impede  the  moving  party  in  the  engross- 
ment, and  it  is  not  contended  that  the  **  judge"  was  absent. 
In  fact,  it  aflBrmatively  appears  that  during  the  vacation  the 
judge  **was  frequently  at  the  courthouse,  heard  the  calendars 
called  in  other  departments,  and  spent  considerable  time'^ 
in  his  chambers,  and  was  always  in  communication  with  his 
clerk. 

There  is  no  question  that  it  was  practicable  for  defendant's 
attorneys  to  have  had  the  bill  of  exceptions  engrossed  and 
signed  by  the  judge  prior  to  September  13,  1901,  and  the 
motion  for  a  new  trial  ready  to  be  disposed  of  at  that  time.    , 

The  power  to  dismiss  a  motion  for  a  new  trial  on  the  ground 
that  the  same  has  not  been  prosecuted  with  due  diligence 
being  conceded,  the  determination  of  the  question  as  to 
whether  there  has  been  due  diligence  is  one  necessarily  largely 
within  the  discretion  of  the  trial  court..  {Hopkins  v.  Western 
Pacific  R.  B.  Co.,  44  Cal.  389;  Boggs  v.  dlark,  37  Cal.  236.) 
In  Warden  v.  Mendocino  County,  32  Cal.  655>  where  the  order 
dismissing  was  reversed,  this  court  said  that  there  was  no 
just  pretense  for  holding  otherwise  than  that  the  defendant 
had  prosecuted  his  motion  with  all  the  diligence  that  was 
reasonable  or  practicable,  and  added,  **If  there  was,  we  should 
not  disturb  the  order  on  this  account.'* 

The  showing  made  by  defendant's  attorneys  in  opposition 
to  the  motion  to  dismiss  was  not  such  that  we  can  say  that  the 
court  was  guilty  of  an  abuse  of  its  discretion  in  granting  the 
motion. 

It  may  be  added  that,  so  far  as  we  can  see,  the  proposed  bill 
of  exceptions  on  appeal,  as  engrossed  and  presented  to  the 
judge  for  signature,  fails  utterly  to  show  any  ground  for  a 
new  trial. 

The  action  was  brought  to  recover  judgment  for  the  balance 
due  on  two  promissory  notes,  after  the  sale  of  certain  bonds 
pledged  as  collateral  security.  Defendant  introduced  no  evi- 
dence, and  the  only  alleged  error  is  that  relating  to  the  action 
of  the  court  in  denying  defendant's  motion  for  a  nonsuit,  and 
in  denying  defendant's  motion  for  judgment.  The  points 
made  on  the  motions  for  nonsuit  and  judgment  were  extremely 
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technical,  and  related  almost  entirely  to  the  notice  and  manner 
of  sale  of  the  pledged  property.  We  are  satisfied  that  a  suffi- 
cient case  was  made  by  plaintiff  to  put  defendant  to  his  proof, 
and  that  there  was  no  error  in  denying  the  motion  for  a  non- 
suit or  in  rendering  judgment  for  plaintiff. 

Under  such  circumstances,  we  would  not  reverse  the  order 
of  the  court  below,  even  if  we  were  of  the  opinion  that  the 
judge  should  have  signed  the  bill,  and  disposed  of  the  motion 
for  a  new  trial  on  its  merits.  The  questions  presented  by  the 
proposed  bill  were  purely  questions  of  law,  and  there  being 
nothing  in  the  points  made  by  defendant,  his  motion  for  a 
new  trial  would  necessarily  have  been  eventually  denied.  To 
reverse  the  order  of  dismissal  would,  therefore,  not  avail  de- 
fendant, except  to  the  extent  of  postponing  a  final  dispo- 
sition of  the  cause.  The  order  made  was,  as  has  been  held,  in 
effect  an  order  denying  the  motion  for  a  new  trial  {VoU  v. 
Hollis,  60  Cal.  569;  Lang  v.  Superior  Court,  71  Cal.  491),  and 
the  record  on  appeal  showing  affirmatively  that  the  proposed 
record  on  the  motion  for  a  new  trial  did  not  disclose  any 
ground  warranting  a  new  trial,  the  order  denying  the  motion 
should  be  affirmed.  * 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  P.  No.  3654.    In  Bank.— Febniary  19, 1904.] 

CITY  OF  SANTA  ROSA,  Appellant,  v.  M.  J.  BOWER,  Re- 
spondent. 

MxTNicffAL  Chaktke— Batitication  at  General  MuNion»AL  Election— 
Majorttt  07  Votes  Cast. — ^Where  the  ratification  of  a  municipal 
charter  framed  by  freeholders  of  a  city  under  section  8  of  article 
XI  of  the  constitution  was  submitted  to  the  voters  at  the  general 
municipal  election,  the  charter  is  not  adopted  merely  because  it  re- 
ceived a  majority  of  the  votes  cast  thereupon  if  it  did  not  receive 
a  majority  of  all  the  votes  cast  at  the  municipal  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Emmet  Seawell,  Judge. 
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The  facts  are  stated  io  the  opinion  of  the  court 
Marvin  T.  Vaughan,  for  Appellant. 
T.  J.  Geary,  for  Respondent 
A.  B.  Ware,  Amicus  Curioi,  also  for  Respondent. 

SHAW,  J. — Section  8  of  article  XI  of  the  constitution  pro- 
vides that  when  a  freeholder's  charter  has  been  approved  by 
the  legislature,  a  copy  thereof  **  certified  by  the  mayor,  or 
chief  executive  ofiScer,  and  authenticated  by  the  seal  of  such 
city,  setting  forth  the  submission  of  such  charter  to  the  elec- 
tors, and  its  ratification  by  them,  shall,  after  the  approval  of 
such  charter  by  the  legislature,  be  made,  in  duplicate,  and  de- 
posited, one  in  the  ofl&ce  of  the  secretary  of  state,  and  the 
other,  after  being  recorded  in  said  recorder's  office,  shall  be 
deposited  in  the  archives  of  the  city,  and  thereafter  all  courts 
shall  take  judicial  notice  of  such  charter."  The  present  pro- 
ceeding is  in  maihdamVrS  to  compel  the  defendant  as  mayor  of 
the  city  of  Santa  Rosa  to  perform  the  act  thus  required  of 
him  by  the  constitution  with  respect  to  a  freeholder's  charter 
alleged  to  have  been  adopted  by  the  people  of  Santa  Rosa  and 
approved  by  the  legislature.  A  demurrer  was  sustained  to  the 
complaint  and  judgment  given  in  favor  of  the  defendant, 
from  which  the  plaintiff  appeals. 

It  is  contended  that  the  charter  in  question  was  not  legally 
adopted  at  the  election.  The  same  section  of  the  constitution 
provides  that  after  such  charter  is  prepared  by  the  board  of 
freeholders  and  duly  published  '4t  shall  be  submitted  to  the 
qualified  electors  of  said  city  at  a  general  or  special  election, 
and  if  a  majority  of  such  qualified  electors  voting  thereat  shall 
ratify  the  same,  it  shall  thereafter  be  submitted  to  the  legis- 
lature for  its  approval  or  rejection  as  a  whole,  without  power 
of  alteration  or  amendment."  The  complaint  shows  that  the 
charter,  after  having  been  prepared  by  the  freeholders  and 
duly  published,  was  submitted  to  the  qualified  electors  of  the 
city  at  the  general  municipal  election  in  April,  1902 ;  that  at 
said  election  1,474  votes  were  cast,  but  upon  the  question  of 
adoption  of  the  charter  there  were  only  1,143  votes,  of  which 
611  were  in  favor  of  the  charter  and  532  against  it.  The  same 
facts  also  appear  in  the  legislative  resolution  approving  the 
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charter.  (Stats.  1903,  p.  703.)  The  defendant  justifies  his 
refusal  to  certify  the  charter  upon  the  ground  that  such  a 
charter  cannot  be  legally  ratified  unless  it  receives  a  majority 
of  the  votes  of  all  electors  voting  at  such  election,  and  that  a 
majority  of  those  voting  upon  the  proposition  is  not  sufficient, 
unless  it  also  constitutes  a  majority  of  all  the  votes  cast  at 
said  election  for  any  and  all  purposes.  If  this  proposition  is 
correct,  the  judgment  must  be  affirmed.  The  case  of  People  v. 
Taum  of  Berkeley,  102  CaL  298,  involved  a  statutory  provis- 
ion substantially  the  same  as  the  constitutional  provision  in 
question  in  the  case  at  bar.  That  case  construed  the  provision 
of  section  6  of  the  same  article  of  the  constitution,  providing 
that  cities  and  towns  heretofore  organized  or  incorporated 
may  become  organized  under  the  general  laws  **when  a  ma- 
jority of  the  electors  voting  at  a  general  election  shall  so 
determine,"  and  it  was  held  to  require  the  favorable  vote  of 
a  majority  of  all  the  electors  who  voted  at  the  election.  There 
is  no  substantial  distinction  between  the  phrase  construed  Ia 
that  case  and  the  one  under  consideration  here.  A  majority 
of  the  electors  ** voting  at  a  general  election*'  is  substantially 
the  same  thing  as  a  majority  of  the  qualified  electors  **  voting 
thereat."  The  word  ** thereat"  in  section  8  by  grammatical 
construction  refers  to  the  previous  phrase  *  *  general  or  special 
election,"  and  is  exactly  the  same  in  meaning  as  if  the  sentence 
had  read  **if  a  majority  of  such  qualified  electors  voting  at 
such  election  shall  ratify  the  same."  So  read,  the  language  is 
identical  with  that  construed  in  People  v.  Town  of  Berkeley, 
102  Cal.  298.  The  question  has  been  decided  by  different 
courts  in  diflEerent  ways,  and  the  authorities  cannot  be  recon- 
ciled. The  case  of  the  City  of  South  Bend  v.  Letvis,  138  Ind. 
512,  presents  an  elaborate  review  of  all  the  authorities  on  the 
subject,  and  this  conclusion  is  reached  with  respect  to  the  par- 
ticular class  to  which  this  case  belongs:  ** Where  a  question  is 
required  to  be  submitted  at  a  certain  regular  election,  and  is 
made  to  depend  upon  a  majority  of  the  votes  cast  *at  such 
election,'  a  majority  of  all  the  votes  cast  at  the  election  is 
meant,  and  not  merely  a  majority  of  the  votes  cast  on  that 
particular  question."  (p.  993.)  This  construction  of  the 
language  of  section  8  is  strengthened  by  the  fact  that  at 
the  general  election  in  November,  1902,  an  amendment  to 
the  section  was  adopted  by  the  people  substituting  the  word 
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** thereon"  instead  of  ** thereat,"  thus  indicating  that  the 
people  and  the  legislature  had  assumed  that  the  above  con- 
struction is  the  proper  one  and  that  they  wished  to  change 
the  same.  It  is  also  strengthened  by  considering  other  similar 
provisions  of  the  constitution.  An  amendment  to  the  con- 
stitution is  adopted  if  the  people  approve  and  ratify  the 
same  **by  a  majority  of  the  qualified  electors  voting  thereon.' ' 
The  distinction  between  the  words  ** thereon"  and  "thereat" 
is  very  clear.  The  one  means  the  votes  cast  upon  the  propo- 
sition in  question ;  the  other  means  the  votes  cast  at  the  elec- 
tion at  which  the  proposition  is  submitted. 

The  case  is  clearly  distinguishable  from  that  of  Howland 
V.  Supervisors,  109  Cal.  152,  where  the  constitutional  provis- 
ion relative  to  the  incurring  by  a  county  of  an  indebtedness 
in  excess  of  the  income  and  revenue  of  the  year,  provided 
that  such  indebtedness  could  not  be  incurred  **  without  the 
consent  of  two  thirds  of  the  qualified  electors  thereof  voting 
.  at  an  election  to  be  held  for  that  jywrpose.**  The  mere  fact 
that  such  question  was  in  that  case  submitted  at  a  general 
election  did  not  make  the  election  as  to  such  question  any  less 
a  special  election,  "held  for  that  purpose,"  than  if  the  propo- 
sition had  been  submitted  by  itself  at  another  time,  and  the 
assent  of  two  thirds  of  the  qualified  electors  voting  on  the 
proposition  of  the  indebtedness  was  held  sufficient. 

For  the  same  reason  the  case  is  distinguishable  from  that 
of  People  V.  Sausalito,  106  Cal.  500,  where  by  the  law  the 
question  of  incorporation  was  required  to  be  submitted  at  an 
election  "to  be  held  for  the  purpose  of  determining  whether 
the  same  shall  become  incorporated/*  and  a  majority  of  the 
votes  cast  at  such  election  were  held  to  be  essential  to  incor- 
poration. This  court  in  that  case  intimated,  without  defi- 
nitely deciding,  that  only  those  votes  which  were  cast  on  the 
proposition  of  incorporation  could  be  considered  in  determin- 
ing whether  or  not  the  proposition  for  incorporation  had  pre- 
vailed. 

In  the  case  at  bar  the  language  of  the  constitutional  provis- 
ion does  not  call  for  an  election  "for  the  purpose"  of  deter- 
mining the  question,  but  expressly  allows  the  question  to  be 
submitted  "at  a  general  or  special  election,"  and  in  terms 
requires  that,  whether  submitted  at  a  general  or  special  elec- 
tion, it  must  receive  the  assent  of  a  majority  of  the  qualified 
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electors  voting  at  the  election.    For  these  reasons  we  are  of 
the  opinion  that  the  action  of  the  court  below  in  sustaining 
the  demurrer  was  correct. 
The  judgment  is  afSrmed. 

McFarland,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Lorigan, 
J.,  concurred. 


[L.  A.  No.  1181.    Department  One.— -Febniary  20,  1904.1 

ANGLO-CALIFORNIAN  BANK,  LIMITED,  Respondent, 
V.  MOSES  CERF  et  al..  Defendants;  ERNEST  CERF, 
Appellant. 

FOBMCLOeUKE  OF  MOBTOAOI — SALI  KN  MASSB— OmB  OF  DiSTINOT  PABp 

OILS — CoMBiNATiOMS  OF  Paboels — Mandatb  OF  Statutk. — ^Where 
the  decree  of  f  oreelosore  of  mortgaged  property  described  the  parcels 
to  be  sold  by  nineteen  separate  descriptions,  and  it  appears  that 
the  sheriff  first  offered  the  property  for  sale  by  each  of  such  de- 
scriptions, and  received  no  separate  bid  for  either  parcel,  and  then 
offered  a  sale  of  the  whole  of  the  mortgaged  property  en  masse, 
whereupon  the  plaintiff  became  purchaser  thereof,  the  mandate  of  the 
statute  was  sufficiently  complied  with.  The  statute  did  not  require 
an  offer  by  sale  of  three  separate  combinations  of  parcels,  if  it 
is  not  made  to  appear  that  such  combinations  themselves  consti- 
tuted "several  known  lots  or  parcels/'  in  the  absence  of  a  request  for 
such  sale  by  some  party  interested. 

Id. — ^MonoN  to  Sbt  Asidb  Salb — Burden  to  Show  Material  Depar- 
ture.— ^A  party  who  moves  to  set  aside  the  sale  has  the  burden  to 
show  such  an  irregularity  or  material  departure  from  the  statute  as 
will  justify  the  court  in  setting  it  aside;  and  where  it  does  not  ap- 
pear from  the  showing  made  by  the  moving  party  that  the  conditions 
which  would  authorize  the  sale  of  all  of  the  property  together  did 
not  exist,  and  no  showing  of  injury  appears  by  reason  of  such 
sale,  the  motion  is  properly  denied. 

Id. — ^Inadbquaot  of  Priob — Bedemption. — Inadequacy  of  price  is  not 
sufficient  ground  to  set  aside  the  sale;  and  if  it  was  legally  made^ 
it  cannot  be  set  aside  merely  because  in  order  to  redeem  any  of 
the  property  the  defendant  must  redeem  all  of  it. 

Id.— Sale  fob  Gold  Ck>iN. — The  fact  that  the  sale  was  made  for  gold  coin 
when  the  decree  of  foreclosure  did  not  specify  such  coin,  is  not  a 
material  departure. 
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Id. — Descriptions — Identifigation. — ^Where  the  description  of  the  prop- 
erty in  the  notice  of  sale  was  precisely  the  same  as  that  contained 
in  the  judgment,  and,  «o  far  as  the  record  discloses,  cannot  be  said 
to  fail  to  sufficiently  identify  the  land  sold,  an  objection  that  the 
description  was  indefinite,  uncertain,  and  imperfect  cannot  be  sos- 
tained. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Luis 
Obispo  County.    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Venable  &  Qoodchild,  and  Marcel  E.  Cerf,  for  Appellant 
Jesse  W.  Lilienthal,  and  W.  H.  Spencer,  for  Respondent. 

ANQELLOTTI,  J.— This  is  an  appeal  from  an  order  of  the 
superior  court  of  San  Luis  Obispo  County  denying  the  motion 
of  appellant,  one  of  the  defendants  in  this  action,  to  set  aside 
a  sale  of  real  property  made  by  the  sheriff  to  the  plaintiff, 
under  an  order  of  sale  issued  out  of  said  court  upon  a  judg- 
ment rendered  therein  for  the  foreclosure  of  two  mortgages 
held  by  plaintiff,  as  security  for  an  indebtedness  due  it  from 
defendant  Moses  Cerf. 

The  sheriff  made  the  sale  on  the  twenty-first  day  of  April, 
1900,  and  appellant  on  October  20,  1900,  gave  notice  that  he 
would  make  this  motion  on  October  27,  1900,  specifying  vari- 
ous grounds,  the  principal  one  being,  that  the  sale  was  irregu- 
lar in  that  **the  said  sale  was  of  real  property  consisting  of 
several  known  lots  or  parcels  not  contiguous  and  widely  sepa- 
rated from  each  other,  and  that  the  said  lots  and  parcels  were 
not  sold  separately  as  is  required  by  law,  but  in  one  mass,  and 
as  a  whole." 

The  judgment  did  not  contain  directions  as  to  the  order  in 
which  the  property  should  be  sold.  The  record  fails  to  show 
how  the  property  was  described  in  the  mortgages,  but  it  ap- 
pears therefrom  that  in  the  judgment,  order  of  sale,  notice  of 
sale,  and  return  of  sale,  the  land  was  described  by  nineteen 
separate  descriptions.  Seven  of  these  descriptions  included 
various  legal  subdivisions  of  country  farming  and  grazing 
lands  in  township  30  south  of  range  15  east  of  Mount  Diablo 
meridian,  lying  contiguous  to  one  another;  nine  included  van- 
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ons  legal  subdivisions  of  the  same  character  of  lands  in  town- 
ship 27  sonth  of  ranges  10  and  11  east  of  Mount  Diablo 
meridian,  not  all  of  which  were  contiguous  to  one  another; 
and  three  included  lots  in  the  town,  or  city,  of  San  Luis 
Obispo. 

It  appears  from  the  evidence  that  the  sheriff  first  offered 
the  property  for  sale  by  the  nineteen  separate  descriptions, 
and  received  no  bid  for  any  of  said  lots  or  parcels  of  land,  and 
that  he  then  offered  all  of  the  property  in  one  parcel,  where- 
upon plaintiff  became  the  purchaser  for  the  sum  of  $27,000, 
which,  after  the  deduction  of  costs,  left  a  deficiency  of 
$1,986.74  due  on  the  judgment. 

It  further  appeared  that  one  of  the  attorneys  for  the  appel- 
lant was  present  at  the  sale,  and  made  no  suggestion  as  to  the 
method  of  sale. 

The  statute  requires  that  where  the  sale  is  of  real  property, 
** consisting  of  several  known  lots  or  parcels,  they  must  be  sold 
separately."  (Code  Civ.  Proc.,  sec  694.)  It  is  admitted 
that  a  sale  of  separate  parcels  en  masse,  in  disregard  of  the 
requirements  of  the  statute,  is  not  void,  but  only  voidable, 
and  subject  to  be  set  aside  on  timely  application,  and  further, 
that  a  sale  en  masse  is  not  forbidden,  where  the  parcels  cannot 
be  separately  sold.  It  was  said  in  Marston  v.  White,  91  Cal. 
37:  "But  while  the  rule  declared  by  the  code  as  above  is  con- 
trolling and  should  be  strictly  followed,  still  it  cannot  be  held 
to  apply  where  each  distinct  parcel  is  first  offered  for  sale 
separately  and  no  bids  are  received.  In  such  case  the  property 
may  then  be  offered  and  sold  as  a  whole,  and  the  sale  will  be 
upheld,  unless  other  reasons  appear  for  setting  it  aside.'* 
(See,  also,  Connick  v.  HUl,  127  Cal.  162;  Hiberma  Sav.  and 
Loan  Society  v.  Behnke,  121  Cal.  339;  Freeman  on  Execu- 
tions, sec.  296..) 

The  theory  of  appellant  is,  however,  that  there  were  here 
only  three  different  pieces  or  parcels  of  land,  widely  sepa- 
rated from  each  other  and  not  contiguous,  and  that  the  sheriff 
should  have  offered  each  of  the  three  lots  separately. 

The  only  evidence  introduced  by  appellant  to  show  that 
there  were  in  fact  only  three  parcels  of  land  was  the  affidavit 
of  Moses  Cerf,  wherein  it  is  said  that  the  property  "consisted 
of  three  different  pieces  or  parcels  of  land  widely  separated 
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from  each  other  and  not  contiguous."  The  affiant  carefully 
abstained  from  saying  that  the  property  consisted  of  three 
''known''  lots  or  parcels,  and,  so  far  as  appears  from  the  affi- 
davit, the  division  by  him  into  three  parcels  was  purely  arbi- 
trary (except  so  far  as  the  general  location  of  the  property 
was  concerned)  and  without  regard  to  its  occupation  and  use. 
The  affidavit  of  Victor  H.  Woods  related  solely  to  the  general 
location  of  the  property.  The  affidavit  of  Cerf  affirmatively 
shows  that  one  of  the  so-called  parcels  consisted  of  **  several 
town  lots  in  the  city  of  San  Luis  Obispo  upon  which  is  a 
brick  building  used  for  stores  and  an  opera-house,  and  several 
wooden  warehouses,"  indicating  several  known  lots  or  parcels. 
It  does  not  appear  from  the  affidavit  that  the  various  legal 
subdivisions  of  country  farming  and  grazing  lands  in  either 
of  the  so-called  parcels  were  so  occupied  as  to  be  united  into 
one  tract.  The  descriptions  show  that  those  in  township  30 
are  contiguous,  and  could  be  so  united  as  to  form  one  irregu- 
larly shaped  tiact,  but  that  those  in  township  27  could  not  be 
so  united.  So  far  as  appears,  the  country  land  consisted  en- 
tirely of  various  legal  subdivisions  of  unoccupied  land. 
Clearly,  it  cannot  be  said  that  it  was  made  to  appear  that  the 
property  sold  consisted  of  only  three  known  parcels  of  land, 
or  that  it  did  not,  in  fact,  consist  of  nineteen  distinct  parcels, 
as  described  in  the  judgment. 

The  real  contention  of  appellant  in  this  behalf  would  then 
seem  to  be  that  the  sheriff,  having  failed  to  obtain  any  offer 
for  the  separate  parcels,  should  have  offered  the  property  in 
combinations  of  parcels,  placing  the  town  property  in  one 
offer,  the  property  in  township  30  in  another,  and  the  property 
in  township  27  in  the  third. 

Considering  the  difference  in  character  of  the  property,  and 
the  fact  that  these  three  lots  of  property  were  situated  at  a 
considerable  distance  from  one  another,  such  combinations 
might  have  been  appropriate,  but  the  mandate  of  the  statute 
did  not  require  them  to  be  made  by  the  sheriff  in  the  absence 
of  a  request  by  some  party  interested,  unless  they  constituted 
separate  ** known  parcels,"  which,  as  we  have  already  seen, 
has  not  been  made  to  appear.  In  fact,  the  descriptions  them- 
selves demonstrate  that  there  were  more  than  three  separate 
and  distinct  parcels  of  lani 
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**Wheii  a  party  comes  into  court  and  asks  to  set  aside  a 
sale,  the  burden  is  upon  him  to  show  such  an  irregularity  or 
material  departure  from  the  statute  as  will  justify  the  court 
in  setting  it  aside.''    {Connick  v.  MM,  127  Cal.  165.) 

It  cannot  be  said,  from  the  showing  here  made,  that  the 
conditions  which  would  authorize  the  sale  of  all  of  the  prop- 
erty together  did  not  exist. 

Inadequacy  of  price  was  not  one  of  the  grounds  for  the 
setting  aside  of  the  sale,  specified  in  the  notice  of  motion, 
and,  as  has  been  said,  is  not  sufficient  ground  upon  which  to 
annul  a  sale,  particularly  under  our  practice,  when  a  judg- 
ment debtor  is  allowed  to  redeem.  {Connick  v.  Hill,  127  Cal. 
165.)  The  showing  as  to  value  at  the  time  of  the  sale  was  so 
weak  as  to  be  practically  no  showing  at  aU.  In  this  connec- 
tion, it  may  be  stated  that  there  is  no  intimation  that  a  larger 
sum  could  have  been  obtained  for  the  property,  if  the  land 
had  been  sold  in  the  manner  now  suggested  by  appellant,  or 
that  any  injury  resulted  to  the  defendants  from  the  method 
pursued. 

If  the  sale  was  legally  made,  there  is  of  couise  nothing  in 
appellant's  contention  that  the  sale  should  be  set  aside  simply 
because,  in  order  to  redeem  any  of  the  property,  he  must  re- 
deem all. 

The- judgment  did  not  specify  the  character  of  money  for 
which  the  property  should  be  sold,  but  the  sheriff  noticed  it 
for  sale  to  the  highest  bidder  for  "gold  coin  of  the  United 
States,"  and  so  sold  it.  It  is  claimed  that  this  was  such  a 
departure  from  the  terms  of  the  judgment  as  to  require  the 
setting  aside  of  the  sale.  We  are  unable  to  see  how,  under  the 
conditions  existing  in  this  country,  the  departure  was  at  all 
material,  or  how,  by  any  possibility,  it  **  could  have  imposed  a 
burden  which  the  judgment  and  the  law  did  not  authorize." 
No  such  burden  is  pointed  out  by  appellant. 

It  is  urged  that  the  description  of  the  property  to  be  sold 
was  indefinite,  uncertain,  and  imperfect.  The  description  in 
the  notice  was  precisely  the  same  as  that  contained  in  the 
judgment.  We  have  examined  these  descriptions,  and,  so  far 
as  the  record  shows,  they  cannot  be  said  to  fail  to  sufficiently 
identify  the  land  to  be  sold. 

It  is  said  that  it  appears  that  the  sheriff  when  offering  the 
land  in  nineteen  separate  parcels,  failed  to  refer  to  the  reser- 
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vation  of  certain  portions  excepted  from  the  eflfect  of  the  de- 
cree.   We  are  unable  to  so  construe  his  return  of  sale,  and  find 
nothing  in  the  record  to  indicate  that  he  did  as  claimed. 
The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred 

Hearing  in  Bank  denied. 


[L.  A.  No.  1104.    Department  One.— Pebrnary  20,  1904.1 

MIGUEL  ERRECA,  Respondent,  v.  MARIUS  MEYER,  Ap- 

pell&nt. 

Olaiic  Ain>  Delivsbt — Jttdgmsnt  fob  Yaltts  without  Ai/ternatiys. — ^A 
judgment  in  claim  and  delivery  that  ia  not  in  the  altematiye  form 
prescribed  by  section  667  of  the  Code  of  Giyil  Procedure  is  not  Toid, 
and  whether  or  not  it  is  erroneous  must  depend  upon  the  facts  of 
the  particular  case.  A  judgment  for  the  value  of  the  property, 
without  the  alternative  for  recovery  of  possession,  may  be  had 
where  it  is  shown  to  the  trial  court  that  the  judgment  for  its 
delivery  would  be  necessarily  unavailing. 

Id. — ^DisFOsmoN  and  Damage  o»  Peopeety. — ^Where  the  trial  court 
found  that  the  defendant  had  disposed  of  at  least  nine  elevenths  of 
the  property,  and  that  the  remainder  was  damaged  and  of  little 
value,  and  that  a  delivery  of  the  property  cannot  be  had,  the  facts 
so  found  justify  a  judgment  for  the  value  of  the  property  only; 
and  the  fact  that  a  small  portion  of  the  property  remains  in  the 
defendant's  possession  is  immaterial. 

Id. — Custody  of  Law — Order  of  Court — ^FmDiNO. — Held,  that  under 
the  facts  of  the- case,  and  a  finding  that  the  defendant  never  held  the 
property  involved  under  an  order  of  the  court,  a  contention  that  he 
held  it  as  custodian  of  the  court,  and  that  the  property  while  in  his 
possession  was  in  fact  in  custodia  legis,  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Adcock  &  Reymert,  for  Appellant 

F.  0.  Daniel,  and  H.  C.  Head,  for  Respondent 
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ANGELLOTTI,  J.— This  is  an  appeal,  on  the  judgment- 
roll,  from  a  judgment  in  favor  of  plaintiff  in  an  action  brought 
by  him  to  recover  the  possession  of  certain  personal  property, 
to  wit:  two  hundred  and  five  tons  of  baled  straw  and  fifteen 
tons  of  loose  straw,  or  the  value  thereof,  in  case  a  delivery  of 
the  same  could  not  be  had.  The  amended  complaint  contained 
allegations  to  the  effect  that  plaintiff  was  on  August  28, 1899, 
and  ever  since  has  been,  the  owner  of  and  entitled  to  the  pos- 
session of  said  property;  that  defendant  on  or  about  Septem- 
ber 12,  1899,  without  plaintiff's  consent,  wrongfully  took 
possession  thereof,  and  has  ever  since  withheld  said  property 
from  plaintiff's  possession,  although  plaintiff  has  frequently 
demanded  the  return  of  the  same ;  that  at  the  time  it  was  so 
taken  by  defendant  it  was  of  the  value  of  eleven  hundred 
dollars,  but  that  defendant  allowed  the  same  to  become  damp 
and  damaged  to  such  an  extent  that  it  would  not  now  sell  for 
as  much  as  before  by  six  hundred  dollars,  but  that  except  for 
such  damage  it  would  still  be  worth  eleven  hundred  dollars. 
The  trial  court  found  the  allegations  of  the  amended  com- 
plaint in  relation  to  the  ownership  and  right  of  possession  of 
plaintiff,  and  the  unlawful  taking  and  retention  by  defendant, 
to  be  true.  It  further  found  that  at  the  time  of  the  taking, 
the  property  was  of  the  value  of  eleven  hundred  dollars,  but 
that  it  became  damaged  while  in  the  possession  of  defendant, 
and  that  after  the  commencement  of  this  action  the  defendant 
srfd  and  disposed  of  all  of  said  straw,  **  except  a  very  small 
amount  thereof,  not  exceeding  forty  tons,  and  the  portion  not 
sold  or  disposed  of  became,  and  was  at  the  time  of  the  trial, 
damaged  and  of  little  value."  It  further  found  that  by  rea- 
son of  defendant's  having  sold  and  disposed  of  said  straw,  and 
converted  the  same  to  his  own  use,  a  delivery  thereof  to  plain- 
tiff cannot  be  had.  As  conclusions  of  law,  the  court  found 
that  plaintiff  was  entitled  to  judgment  for  the  sum  of  eleven 
hundred  dollars  and  costs,  and  judgment  was  entered  accord- 
ingly, there  being  no  provision  therein  for  the  return  of  the 
property. 

Complaint  is  made  that  the  judgment  is  not  in  the  alterna- 
tive form  prescribed  by  section  667  of  the  Code  of  Civil  Pro- 
cedure, where  it  is  provided  that  in  an  action  to  recover  the 
possession  of  personal  property,  judgment  for  the  plaintiff  may 
be  for  the  possession,  or  the  value  thereof,  in  case  a  delivery 
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cannot  be  had ;  and  that  if  the  property  has  been  delivered  to 
the  plaintiff,  and  defendant  claims  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property, 
or  the  value  thereof,  in  case  a  return  cannot  be  had.  It  is  well 
settled  that  under  this  provision  the  judgment  must  ordi- 
narily be  in  the  alternative  for  the  possession  of  the  property, 
or  its  value  in  case  a  delivery  or  return  cannot  be  had. 

A  judgment  that  is  not  in  the  alternative  is  not,  however, 
void,  and  whether  or  not  such  a  judgment  is  even  erroneous 
must  depend  upon  the  facts  of  the  particular  case.  If,  for 
instance,  the  plaintiff  in  such  an  action  has  already  obtained 
the  possession  of  the  property  before  judgment,  there  is  no  oc- 
casion, in  the  event  that  he  finally  prevails,  for  any  judgment 
for  its  value,  **as  the  condition  is  wanting  upon  which  such 
clause  in  the  judgment  is  authorized,  viz.:  *if  a  delivery  can- 
not be  had.'  "  {Claudius  v.  Aguirre,  89  Cal.  501,  504.)  The 
same  is  true  as  to  a  judgment  in  favor  of  defendant,  where 
the  plaintiff  has  not  taken  possession  of  the  property  before 
judgment.  The  defendant  has  the  property,  and  the  condi- 
tion upon  which  he  can  recover  its  value  does  not  exist.  In 
both  of  these  cases,  it  is  well  settled  that  the  judgment  need  not 
contain  any  provision  for  the  recovery  of  the  value  in  case  a 
delivery  cannot  be  had.  {Claudius  v.  Aguirre,  89  Cal.  501, 
504;  Cwruthers  v.  Eensley,  90  Cal.  559;  Black  v.  HUliker, 
130  Cal.  190,  193.)  This  is  for  the  reason  that  such  a  clause 
could  not  under  such  circumstances  have  any  operative  effect, 
or  confer  any  right  or  protection  upon  either  the  plaintiff  or 
defendant,  and  the  failure  to  include  it  could  not  affect  the 
substantial  rights  of  either  party.  (Claudius  v.  Aguirre,  89 
Cal.  501.) 

For  the  same  reason,  a  provision  for  the  recovery  of  the 
possession  of  the  property  is  not  necessary  where  it  is  shown 
to  the  trial  court  that  a  judgment  for  its  delivery  would  be 
necessarily  unavailing.  This  has  repeatedly  been  held  by  this 
court,  and  judgments  for  the  value  of  the  property,  without 
the  alternative  for  its  delivery  or  return,  have  been  afiSrmed. 

In  Brown  v.  Johnson,  45  Cal.  76,  a  judgment  for  the  value, 
without  any  provision  for  the  delivery  of  the  property,  was 
upheld.  The  appeal  was  on  the  judgment-roll  alone,  and  this 
court  said:  **If  at  the  trial  of  this  action  [replevin]  it  had 
distinctly  appeared  that  the  personal  property  had  been  hopo- 
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lessly  lost  or  had  been  destroyed,  so  that  a  judgment  for  its 
delivery  would  be  necessarily  unavailing,  a  failure  to  render 
judgment  for  its  possession  (under  section  200  of  the  Practice 
Act)  would,  at  most,  be  but  a  technical  error  or  omission, 
and  one  for  which  we  would  not  reverse  the  judgment.  And 
in  support  of  such  judgment,  where,  as  here,  the  record  dis- 
closes nothing  on  the  point,  we  will  intend  that  the  facts  actu- 
ally appearing  below  were  such  as  to  warrant  its  rendition." 
This  case  has  been  frequently  cited  with  approval  by  this 
court  In  Burke  v.  Koch,  75  Cal.  356,  a  judgment  was  given 
for  the  value  of  the  property,  found  to  be  six  thousand  dol- 
lars, without  any  provision  for  the  return  of  the  property. 
The  trial  court  found  that  the  defendants  had  sold  and  dis- 
posed of  a  large  portion  of  the  property  sued  for.  It  was 
held  that  under  these  circumstances  the  court  was  not  bound 
to  find  the  character  or  value  of  the  articles  which  could  be 
returned  or  to  enter  a  judgment  in  the  alternative,  and  the 
judgment  was  afi&rmed. 

In  Seligman  v.  Armando,  94  Cal.  314,  the  property  had  been 
so  intermingled  with  the  goods  of  defendant  that  they  were 
not  distinguishable,  and  it  was  held  that  it  was  not  necessary 
that  the  judgment  should  be  in  the  alternative  form.  (See, 
also,  De  Thomas  v.  Witherby,  61  Cal.  92.^)  In  the  case  at  bar 
it  was  found  by  the  trial  court  that  the  defendant  had  dis- 
posed of  at  least  nine  elevenths  of  the  property,  and  that  the 
remaining  two  elevenths  thereof  was  damaged  and  of  little 
value,  and  that  a  delivery  of  the  property  to  plaintiff  could 
not  be  had.  This  finding,  which  upon  the  record  before  us  is 
of  course  conclusive,  brings  the  case  within  the  rule  announced 
in  the  cases  already  cited. 

Some  of  the  cases  cited  by  defendant  are  not  in  point,  and, 
as  was  held  in  Claudius  v.  Aguirre,  89  Cal.  501,  the  decisions 
of  Berson  v.  Nunan,  63  Cal.  550,  and  Brichm^an  v.  Ross,  67 
Cal.  601,  cannot  be  regarded  as  authority  for  the  reversal  of 
this  judgment. 

The  fact  that  a  small  portion  of  the  property  remains  in 
defendant's  possession  is  immaterial.  {Burke  v.  Koch,  75 
Cal.  356;  Whetmore  v.  Bupe,  65  Cal.  237.) 

There  is  nothing  in  the  contention  of  defendant  that  he 
held  this  property  **as  a  custodian  of  the  court,"  and  that 

^44  Am.  Rep.  542. 
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such  property  while  in  his  possession  was  in  fact  in  custodia 
legis.  This  contention  is  based  upon  certain  facts  alleged  in 
the  answer  and  established  by  the  findings.  The  plaintifif, 
prior  to  the  unlawful  taking  of  the  property,  commenced  an 
action  against  the  defendant,  who  was  his  landlord,  for  dam- 
ages done  to  his  grain,  straw,  etc.,  by  animals  of  defendant 
allowed  by  him  to  trespass  on  the  leased  lands,  and  for  an 
injunction  to  prevent  further  trespasses.  In  that  action  a  tem- 
porary injunction  was  granted,  which  injunction  was,  subse- 
quent to  the  unlawful  taking  of  the  properly,  and  against  the 
opposition  of  plaintiff,  modified.  The  order  of  modification 
dissolved  the  injunction  against  defendant  '^  except  as  to  al- 
lowing'' the  animals  to  damage  or  destroy  the  straw,  and  di- 
rected that  ''said  injunction  be  modified  so  as  to  permit  said 
defendant  Marius  Meyer  to  take  possession  of  said  raneho, 
and  to  graze  and  cultivate  the  same,  and  that  said  Marius 
Meyer  be  required  to  place  said  straw  in  a  safe  inclosure  and 
protect  the  same  from  injury  or  destruction  by  his  said  sheep 
or  other  animals,  and  house  said  straw  in  his  sheds  or  bam 
until  the  further  order  of  this  court.'* 

It  is  upon  the  quoted  portion  of  the  modification  order  that 
defendant  relies  to  support  his  claim  that  he  held  the  prop- 
erty here  involved  under  order  of  court. 

Assuming  that  the  straw  spoken  of  in  the  order  is  the  same 
property  involved  in  this  action,  it  is  manifest  that  the  court 
in  that  action  was  not  attempting  to  take  possession  thereof 
or  deprive  plaintiff  of  his  property,  but  was  simply  prescrib- 
ing the  terras  upon  which  Meyer  should  be  allowed  to  use  the 
land  for  grazing  purposes.  The  direction  was  inserted  solely 
for  the  purpose  of  protecting  plaintiff's  property  during  the 
time  Meyer  used  the  land,  and  while  the  prc^erty  remained 
thereon,  and  in  no  degree  purported  to  authorize  Meyer  to  re- 
tain such  property. 

The  trial  court  found  that  defendant  never  held  the  prop- 
erty here  involved  under  said  order.  This  finding  entirely 
disposes  of  his  contention. 

The  judgment  is  aflSrmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  8530.    Department  One.— Febrnarj  23,  1904.] 

S.  C.  OPPBNHEIMER,  Bespondent,  v.  THOMAS  J.  CLXT-      nS  1^ 
NIE,  Appellant 

Leasb  or  Thxateb^-Aotion  to  Canoxl  ro&  Fraxtd — ^Findings  aoainbv 
EviDBKOX — Obvious  Befbots — Pbssumftion. — ^In  an  action  to  can- 
ed a  lease  of  a  theater  for  alleged  fraudulent  representations  that 
the  premises  were  in  good  condition  and  repair,  and  safe  and  suitable 
for  assembling  large  numbers  of  people,  where  the  defects  found 
relate  to  matters  which  were  obvious,  and  could  easily  have  been 
seen  by  plaintiff  or  his  agent  if  they  had  used  ordinary  diligence, 
it  must  be  presumed  that  he  saw  th^n  when  he  took  possession  of 
the  theater,  and  findings  that  he  believed  and  relied  upon  the  rep- 
resentations, and  had  no  knowledge  of  the  facts  when  he  entered 
into  the  lease,  are  against  the  evidence. 

Id. — 'Bsuxr  against  Fbaud — Ordimabt  Bulb — Duty  to  Inyxstigatb. — 
While  courts  grant  relief  on  the  ground  of  fraud  in  dear  cases,  it 
is  not  the  ordinary  rule;  but,  in  general,  parties  must  rely  upon 
their  own  judgment,  and  investigate  before  making  contracts. 

Id. — ^Dklay  in  Bescission — ^AjnRiiATiON  OF  Contract — ^Waiver  of  Be- 
lief FOB  Fbaud. — A  party  desiring  to  rescind  a  contract  on  the 
ground  of  fraudulent  representations  must  do  so  promptly  ui>on 
discovering  the  facts  entitling  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence,  or  disability;  and  if  after  full 
knowledge  of  all  the  facts  he  continues  to  act  under  the  contract,  he 
thereby  affirms  it,  and  waiv^  all  benefit  of  relief  for  the  misrep- 
resentations. 

Id. — ^Estoppel  of  Plaintiff. — ^Where  the  plaintiff  affinned  and  acted 
under  the  lease  of  the  theater  during  the  winter  months,  he  will 
not  be  allowed  to  disaffirm  it  when  the  dull  season  begins;  and 
where,  after  he  notified  the  defendant  of  his  intention  to  rescind, 
he  again  treated  the  lease  as  valid  by  offering  a  sum  for  a  curtain 
privilege  thereunder,  and  tried  to  sell  the  lease,  he  is  estopped 
from  seeking  a  cancellation  thereof  for  fraud  in  its  inception.  Me 
will  not  be  allowed  to  blow  hot  and  cold  at  the  same  time. 

Id. — ^EviDENOB — ^Hbabsat— Bepobt  of  Grand  Jury. — ^The  report  of  the 
grand  juiy  of  the  county  relative  to  the  unsafe  condition  of  the 
theater  was  hearsay  and  not  admissible  in  evidence  for  any  purpose* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing, a  new  trial.    Thomas  P.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion. 
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E.  A.  Bridgford,  and  Burrell  G.  White,  for  Appellant. 

The  facts  stated  and  the  evidence  do  not  warrant  a  rescis- 
sion of  the  contract,  on  grounds  of  which  the  defendant  was 
chargeable  with  knowledge,  it  also  appearing  that  he  did  not 
rescind  promptly,  but  affirmed  the  contract.  (Civ.  Code,  sec. 
1691 ;  Nounnan  v.  Sutter  County  Land  Co.,  81  CaL  1 ;  Colion 
V.  Stanford,  82  Cal.  351  ;^  Marten  v.  Bums  W.  Co.,  99  CaL 
355 ;  Bailey  v.  Fox,  78  Cal.  389 ;  Hammond  v.  Wallace,  85  Cal. 
522;^  Orymes  v.  Sanders,  93  U.  S.  55;  Cobb  v.  Hatfield,  46 
N.  T.  533 ;  Woods  v.  Carpenter,  101  U.  S.  141 ;  Southern  De- 
velopment Co.  V.  Silva,  125  U.  S.  250;  Hunt  v.  Turner,  9  Tex. 
385;*  Commissioners  v.  Younger,  29  Gal.  177;  1  Story's 
Equity  Jurisprudence,  sees.  195,  200 ;  St.  John  v.  Hendrickson, 
SI  Ind.  350;  Pomeroy's  Equity  Jurisprudence,  sees.  892,  897, 
965.) 

H.  I.  Kowalsky,  and  Weil  &  Lippitt,  for  Respondent. 

The  rescission  by  the  tenant  was  warranted  by  the  fraudu- 
lent representations  as  to  the  condition  of  the  leased  premises. 
(Gear  on  Landlord  and  Tenant,  sec.  81;  Wood  on  Landlord 
and  Tenant,  sec.  122;  1  Woodfall  on  Landlord  and  Tenant, 
p.  218;  Chaplin  on  Landlord  and  Tenant,  sec.  114;  Davis  v. 
McOrew,  8  Pac.  618;  Wilson  v.  Dean,  74  N.  Y.  535;  WU- 
cox  V.  Hines,  100  Tenn.  559.*)  The  presumption  is,  that 
the  tenant  relied  on  the  statements  of  the  landlord,  who  knew 
the  condition  of  the  premises  when  he  executed  the  lease. 
{Dow  V.  Swan,  125  CaL  681,  683;  Quarg  v.  Scher,  136  CaL 
410;  Morris  v.  Courtney,  120  CaL  65.)  Waiver  depends  upon 
actual  and  not  upon  constructive  notice.  (1  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  1191;  First  Nat.  Bank  v.  Maxwell, 
123  Cal.  368.») 

COOPER,  C— Plaintiff  had  judgment.  Defendant  made 
a  motion  for  a  new  trial,  which  was  denied,  and  this  appeal 
is  from  the  judgment  and  order. 

On  the  thirty-first  day  of  October,  1900,  the  defendant,  by 
a  written  lease,  let  to  the  plaintiff  the  premises  known  as  the 
Clunie  Opera  House  in  the  city  of  Sacramento  for  the  term 

» 16  Am.  St.  Rep.  137.  *66  Am.  St.  Rep.  770. 

*20  Am.  St.  Rep.  239.  *69  Am.  St.  Rep.  64. 

•60  Am.  Dec  167. 
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of  five  years  from  and  after  the  first  day  of  December,  1900, 
at  the  rental  of  five  hundred  and  fifty  dollars  per  month, 
payable  monthly  in  advance.  Plaintiff  entered  into  possession 
of  the  premises  and  paid  the  rent  each  month,  as  provided  for 
in  the  lease,  up  to  the  latter  part  of  April,  1901,  at  which 
time  he  claims  to  have  rescinded  the  lease. 

He  commenced  this  action  January  10,  1902,  for  the  pur- 
I)ose  of  having  the  lease  delivered  up  and  canceled,  to  re- 
cover judgment  for  three  thousand  dollars  and  interest, 
being  the  amount  deposited  with  defendant  as  security  for 
the  rent  to  become  due,  and  for  two  thousand  dollars  claimed 
as  damages. 

It  is  alleged  in  the  complaint  that  defendant  falsely  and 
fraudulently  and  with  intent  to  deceive  plaintiflE  represented 
that  the  premises  ''were  in  good  condition  and  repair  and  safe 
and  suitable  for  assembling  large  numbers  of  people'';  and 
that  plaintiff  believed  the  said  representations  so  made  to 
him,  and  relied  thereon,  and  had  no  knowledge  of  the  facts 
at  the  time  of  entering  into  said  lease. 

It  is  further  alleged  that  at  the  time  the  lease  was  executed 
the  premises  were  unsafe  and  unfitted  for  the  convening  of 
any  considerable  number  of  people.  The  respects  wherein  the 
premises  were  unsafe  are  alleged  as  follows:  **That  the  exits 
and  stairways  were  at  all  times  herein  mentioned  not  suflB- 
ciently  large  or  in  the  proper  places,  and  these  matters  were 
adverted  to  in  the  report  of  the  grand  jury  of  the  county  of 
Sacramento  of  May  13,  1899." 

It  is  earnestly  claimed  that  the  complaint  does  not  state 
facts  sufScient  to  show  that  plaintiff  is  entitled  to  the  relief 
prayed  for,  or  any  relief,  and  that  therefore  defendant's  de- 
murrer should  have  been  sustained.  It  certainly  does  not 
make  a  very  strong  case  for  the  cancellation  of  the  lease,  but 
as  the  facts  were  aU  brought  out  in  evidence,  we  have  con- 
cluded to  dispose  of  the  case  upon  the  merits  without  passing 
upon  the  demurrer. 

The  court  found  the  facts  as  stated  in  the  record,  sustaining 
the  allegations  of  the  complaint. 

It  is  claimed  by  defendant  that  the  evidence  does  not  sus- 
tain the  findings,  and  that  the  plaintiff  cannot  maintain  this 
action  to  rescind,  because  he  did  not  rescind  promptly,  but 
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acquiesced  in  and  ratified  the  lease  after  full  knowledge  of 
all  the  facts. 

We  are  of  (pinion  that  defendant  is  correct  on  both  propo- 
sitions. Plaintiff  was  engaged  in  the  business  of  conducting 
and  managing  theaters  and  opera-houses.  He  testified  that 
at  the  time  he  took  the  lease,  Todd,  defendant's  agent,  told 
him  that  ''it  was  the  intention  of  General  Clunie  to  put  in  a 
cement  basement  down  there,  and  told  .me  that  otherwise  the 
house  was  in  very  good  condition,  and  we  negotiated  the 
lease." 

Plaintiff  entered  into  possession  of  the  premises  on  De- 
cember 1,  1900.  He  was  personally  present  and  examined  the 
theater  on  the  third  day  of  December. 

The  witness  Todd,  who  was  the  agent  of  defendant,  and 
whose  testimony  is  not  disputed,  testified  as  to  the  examina- 
tion made  on  this  occasion  by  plaintiff  as  follows:  ''Q.  It  was 
within  a  day  or  two  that  he  came  up  ? — A.  Yes  sir. — Q.  Did 
he  make  any  examination  of  the  theater? — ^A.  I  don't  know 
that  we  particularly  did. — Q.  Tell  what  you  did. — A.  I  can- 
not remember  just  now  but  I  think  we  went  over  it;  he 
wanted  to  see  what  he  had  leased,  and  we  went  through  the 
house  to  that  extent,  and  he  said,  'This  has  got  to  be  con- 
siderably overhauled,'  both  down  and  up  stairs  and  had  to 
be  carpeted. — Q.  What  do  you  mean  by  overhauled  ? — A.  Had 
to  be  cleaned  up,  he  said  it  was  very  dirty — the  former  lessee 
had  kept  it  very  badly;  of  course  we  had  shows  right  along 
following  each  other,  night  after  night  for  weeks. — Q.  Did 
you  do  anything  about  looking  at  the  carpet? — ^A.  Yes,  he 
and  I  went  down  and  picked  out  a  carpet." 

This  witness  further  testified  that  before  entering  into  the 
written  lease,  as  part  of  the  negotiations,  he  talked  over  with 
plaintiff  as  to  improvements  to  be  made,  and  at  the  time 
made  a  memorandum  on  an  envelope  of  what  was  to  be  done, 
which  memorandum  witness  took  from  his  pocket  while  testi- 
fying, and  said:  "He  [Oppenheimer]  said  the  stage  there  was 
too  small,  and  that  the  fly-gallery  and  the  gridirons  where 
the  ropes  go  up  to  drqw  the  machinery  clear  to  the  top  of  the 
flies — ^the  fly-gallery  is  about  22  to  25  feet  up — the  gridiron 
is  at  the  very  top  where  you  draw  the  scenery  out  of  the  way. 
I  agreed  then,  after  having  consulted  General  Clunie  about 
it,  to  raise  this  gridiron,  and  he  did  do  it.  .  .  .  He  [Oppen- 
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heimer]  was  to  give  General  Clmiie  notice  when  he  could  put 
the  carpenters  there  to  do  it;  and  he  wanted  General  Clunie 
to  do  a  whole  lot  of  things." 

This  testimony  is  not  denied  by  plaintiff,  but  corroborated 
by  a  letter  to  Todd,  evidently  written  about  the  Ist  of  May, 
1901,  although  not  dated.  In  this  letter  plaintiff  said: 
"Would  ask  General  Clunie  to  wait  a  few  days  for  May  rent. 
There  is  no  performance  between  May  29th  and  July  1st, 
when  improvements  can  be  made." 

Plaintiff^  was  present  at  the  theater  several  times  in  De- 
cember, 1900.  In  January,  1901,  he  deposited  the  three  thou- 
sand dollars  in  lieu  of  a  bond  he  was  to  give  defendant  as 
security.  In  February,  1901,  he  had  telegraphic  communi- 
cation with  his  partner,  Friedlander,  in  which  he  declined 
to  have  Friedlander  as  a  partner  in  the  business.  He  paid 
the  rent  monthly  till  May  Ist,  while  all  the  time  in  the  pos- 
session of  the  premises.  The  lease  reserved  to  defendant  the 
advertising-curtain  privilege.  On  May  26th,  after  the  claim 
of  rescission,  plaintiff  wrote  to  defendant's  agent,  offering 
defendant  five  hundred  dollars  for  the  curtain  privilege. 
Later  he  wrote  offering  one  thousand  dollars,  which  offer  de- 
fendant accepted.  Plaintiff  testified  that  during  all  the  time 
after  he  took  possession  of  the  premises  one  White  was  his 
agent  and  manager.  He  was  then  asked:  **Q.  Mr.  White  had 
full  means  of  knowing  the  condition  of  the  premises  t — A. 
Mr.  White  was  in  Sacramento,  I  presume  he  knew  it,  I  don't 
know." 

The  court  found:  '*That  the  gallery  and  balcony  of  said 
premises  were  unsafe,  and  the  exits  were  so  placed  as  not  to 
allow  of  the  safe  discharge  of  people  in  case  of  a  panic,  and 
that  the  stairways  at  the  emergency  exits  of  the  lower  floor 
were  rotten."  This  finding  is  broader  than  the  allegations  of 
the  complaint,  but,  disregarding  this,  the  defects  as  found 
relate  to  matters  which  were  seen  or  could  easily  have  been 
seen  by  plaintiff  or  his  agent  if  they  had  used  ordinary  dili- 
gence. The  location  of  the  exits,  and  the  size  thereof,  were 
patent  to  any  one.  That  a  man  engaged  in  the  theater  busi- 
ness would  take  possession  of  premises,  overhaul  them,  have 
the  galleries  repaired  in  certain  respects,  and  get  new  carpets 
for  the  entire  theater,  and  keep  possession  for  five  months 
during  the  heavy  business  season,  and  not  discover  the  loci- 
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tion  and  size  of  the  exits  from  the  gallery  may  be  true,  but 
it  is  difficult  to  believe  it  A  man  of  ordinary  business  intelli- 
gence and  prudence  would  know  these  facts  as  soon  as  he 
viewed  the  premises.  The  exits  and  stairways  were  open  to 
view,  and  we  must  presume  that  plaintiff  saw  them  when  he 
took  possession  of  the  theater.  While  courts  grant  relief  on 
the  ground  of  fraud  in  clear  cases,  it  is  not  the  ordinary  rule. 
Generally  parties  must  rely  upon  their  own  judgment  and 
investigate  before  making  contracts.  To  allow  a  party  to 
lease  premises,  take  possession  of  them,  use  them  during  the 
busy  season,  and  pay  rent  under  the  lease,  and  then  rescind 
the  lease  on  the  ground  of  fraud  in  its  inception,  would  re- 
quire a  much  clearer  case  than  that  presented  by  this  record. 
If  such  rule  were  applied  in  this  case,  it  would  have  to  be 
applied  in  other  cases  of  like  character.  It  would  be  impos- 
sible for  a  landlord  to  know  at  what  particular  time  or  period 
a  tenant  might  elect  to  rescind  the  lease.  Such  rule  would, 
make  contracts  rest  on  a  very  uncertain  basis.  It  is  much 
better  that  courts  should  not  undertake  to  act  as  guardians 
of  competent  parties,  but  compel  them  to  stand  by  the  terms 
of  their  contracts. 

It  was  said  by  the  late  Judge  Temple  (and  approved  by 
this  court)  in  Calton  v.  Stanford,  82  Cal.  398:*  ''The  power 
to  cancel  a  contract  is  a  most  extraordinary  power.  It  is  one 
which  should  be  exercised  with  great  caution, — nay,  I  may 
say,  with  great  reluctance, — unless  in  a  clear  case.  A  too  free 
use  of  this  power  would  render  all  business  uncertain,  and, 
as  has  been  said,  make  the  length  of  the  chancellor's  foot  the 
measure  of  individual  rights.  The  greatest  liberty  of  mak- 
ing contracts  is  essential  to  the  interests  of  the  country.  In 
general  the  parties  must  look  out  for  themselves." 

It  is  stated  in  Southern  Development  Co,  v.  Silva,  125  U.  S. 
250,  that  in  order  to  justify  a  court  of  equity  in  setting  aside 
a  contract  on  the  ground  of  fraudulent  representations,  the 
complainant  must  show  by  clear  and  decisive  proof: — 

'^ First — That  the  defendant  has  made  a  representation  in 
regard  to  a  material  fact. 

'^  Secondly — That  such  representation  is  false. 

'^Thirdly — That  such  representation  was  not  actually  be- 
lieve<1  by  the  defendant,  on  reasonable  grounds,  to  be  true. 

M6  Am.  St.  Rep.  137. 
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''Fourthly— That  it  was  made  with  intent  that  it  should  be 
acted  on. 

''Fifthly — That  it  was  acted  on  by  complainant  to  his  dam- 
age; and 

"Sixthly — That  in  so  acting  on  it,  the  complainant  was 
ignorant  of  its  falsity,  and  reasonably  believed  it  to  be  true." 

This  court  said  in  Cotton  v.  Stanford,  82  Cal.  399:  **A 
misrepresentation  as  the  basis  of  rescission  must  be  material ; 
but  it  can  be  material  only  when  it  is  of  such  a  character  that 
if  it  had  not  been  made  the  contract  would  not  have  been  en- 
tered into.  The  misrepresentation,  it  is  true,  need  not  be 
the  sole  cause  of  the  contract,  but  it  must  be  of  such  nature 
weight,  and  force  that  the  court  can  say  *  without  it  the  con- 
tract would  not  have  been  made.'  " 

If  we  apply  the  above  rules  to  the  facts  of  this  case,  we 
cannot  say  that  without  the  representations  plaintifif  would 
not  have  made  the  contract  of  lease.  There  is  no  allegation 
as  to  the  actual  rental  value,  nor  that  the  rental  value  was 
not,  at  the  time  the  action  was  commenced,  more  than  plain- 
tiff was  paying  under  the  lease.  The  complaint  does  allege 
that  the  premises  were  unsafe  and  unfitted  for  convening 
any  considerable  number  of  people  and  unsuited  for  giving 
theatrical  performances.  If  so,  plaintiff  is  presumed  to  have 
known  of  such  condition  when  he  took  possession  of  the  prem- 
ises and  examined  them.  The  rule  is  thus  stated  by  Pomeroy 
in  his  work  on  Equity  Jurisprudence  (sec.  893):  **If  after 
a  representation  of  fact,  however  positive,  the  party  to  whom 
it  was  made  institutes  an  inquiry  for  himself,  has  recourse  to 
the  proper  means  of  obtaining  information,  and  actually 
learns  the  real  facts,  he  cannot  claim  to  have  relied  upon  the 
misrepresentation  and  to  have  been  misled  by  it.  Such  claim 
would  simply  be  untrue.  The  same  result  must  plainly  fol- 
low when,  after  the  representation,  the  party  receiving  it  has 
given  to  him  a  sufficient  opportunity  of  examining  into  the 
real  facts,  when  his  attention  is  directed  to  the  sources  of 
information,  and  he  commences,  or  purports  or  professes  to 
commence,  an  investigation.  The  plainest  motives  of  expe- 
diency and  of  justice  require  that  he  should  be  charged  with 
all  the  knowledge  which  he  might  have  obtained  had  he  pur- 
sued the  inquiry  to  the  end  with  diligence  and  completeness. 
He  cannot  claim  that  he  did  not  learn  the  truth,  and  that  he 


Digitized  by  LjOOQIC 


320  Oppenheimer  v.  Clunib.  [142  CaL 

was  misled."  And  again  the  same  author  says  (sec.  894): 
"If  in  a  contract  of  sale  or  leasing,  representations  are  made 
by  the  vendor  concerning  some  incidents,  qualities,  or  attri- 
butes of  the  subject-matter  which  are  open  and  visible,  so 
that  the  falsity  of  the  statement  is  patent  to  an  ordinary  ob- 
server, and  it  is  made  to  appear  that  the  purchaser  at,  or 
shortly  before,  the  concluding  of  the  contract,  had  seen  the 
thing  itself  which  constitutes  the  subject-matter,  then  a 
knowledge  of  the  facts  is  chargeable  i;ipon  such  party;  he  is 
assumed  to  have  made  the  agreement  knowingly,  and  can- 
not allege  that  he  was  misled  by  the  false  representations." 

It  is  a  fundamental  rule  in  courts  of  equity  that  a  party 
desiring  to  rescind  must  do  so  promptly.  Our  code  provides 
(Civ.  Code,  sec.  1691):  **He  must  rescind  promptly,  upon 
discovering  the  facts  which  entitle  him  to  rescind,  if  he  is 
free  from  duress,  menace,  undue  influence,  or  disability,  and 
is  aware  of  his  right  to  rescind."  And  the  authorities  are  all 
to  the  same  effect.  (Bailey  v.  Fox,  78  Cal.  396;  Barfield  v. 
Price,  40  Cal.  535 ;  Oamhle  v.  Tripp,  99  Cal.  223 ;  Martin  v. 
Bums  Wine  Co.,  99  Cal.  355;  Pomeroy's  Equity  Jurispru- 
dence, sec.  897.) 

The  learned  author  last  cited  says:  "The  person  who  has 
been  misled  is  required,  as  soon  as  he  learns  the  truth,  with 
all  reasonable  diligence  to  disaffirm  the  contract,  or  abandon 
the  transaction,  and  give  the  other  party  an  opportunity  of 
rescinding  it,  and  of  restoring  both  of  them  to  their  original 
position.  He  is  not  allowed  to  go  on  and  derive  all  possible 
benefits  from  the  transaction  and  then  claim  to  be  relieved 
from  his  own  obligation  by  a  rescission  or  a  refusal  to  perform 
on  his  own  part.  If  after  discovering  the  untruth  of  the 
representations,  he  conducts  himself  with  reference  to  the 
transaction  as  though  it  were  still  subsisting  and  binding,  he 
thereby  waives  all  benefit  of  and  relief  from  the  misrepre- 
sentations." 

It  is  said  in  Grymes  v.  Sanders,  93  U.  S.  55:  "Where  a 
party  desires  a  rescission  on  the  ground  of  mistake  or  fraud, 
he  must,  upon  the  discovery  of  the  facts,  at  once  announce 
his  purpose  and  adhere  to  it.  If  he  is  silent,  and  continues  to 
treat  the  property  as  his  own,  he  will  be  held  to  have  waived 
the  objection,  and  will  be  as  conclusively  bound  by  vhe  con- 
tract as  if  the  mistake  or  fraud  had  not  occurred." 
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So  in  Commissioners  v.  Younger,  29  Cal.  177,  the  court 
said :  ** A  court  of  equity  will  not  relieve  a  party  from  a  con- 
tract on  account  of  misrepresentation,  when  no  confidential 
relation  exists  between  the  parties,  and,  where  the  means  and 
sources  of  knowledge  being  equally  accessible,  and  open  to 
both,  the  party  complaining  has  no  right  to  place  reliance 
upon  the  statement  of  the  other;  for  the  law  aids  the  vigilant, 
not  the  idle,  and  will  not  undertake  the  care  of  persons  who 
will  not,  with  the  means  at  hand,  take  care  of  themselves. '* 

In  this  case  the  plaintiff  knew,  or  had  the  means  of  know- 
ing, the  condition  of  the  exits  and  stairways  when  he  took 
possession  of  the  property.  At  every  performance  given  in 
the  theater  he  must  have  known  whether  or  not  the  exits  were 
sufScient  ^  allow  the  gallery  to  be  emptied  in  proper  time. 
He  must  have  given  many  performances  each  month.  If  he 
did  not  by  the  use  of  his  eyes,  and  the  constant  experience  of 
using  the  property  for  the  purposes  for  which  it  was  leased, 
discover  the  alleged  defects  until  the  latter  part  of  April, 
1901,  he  cannot  now  call  for  the  aid  of  the  court  in  this  form 
of  action  to  relieve  him  from  his  gross  negligence.  He  will 
not  be  allowed  to  aflBrm  the  contract  during  the  winter  months 
and  disaflSrm  it  when  the  dull  season  begins.  He  claims  to 
have  notified  defendant  the  middle  or  latter  part  of  April  of 
his  intention  to  rescind.  He  must  have  changed  his  mind, 
because  we  find  him  afterwards  writing  to  ask  defendant  to 
wait  a  few  days  for  the  May  rent,  and  in  the  latter  part  of 
May  he  o^ered  one  thousand  dollars  to  defendant  for  the  cur- 
tain privilege.  He  was  then  trying  to  sell  the  lease  or  make 
some  disposition  of  it  to  one  Barton.  In  his  letter  to  Todd 
he  said:  **I  have  decided,  in  order  to  close  this  matter  at  once, 
to  offer  $1,000  for  that  curtain  privilege.  Kindly  let  me 
know,  as  I  would  like  to  phone  to  Barton  to  come  up  and  also 
send  a  check  for  last  month's  rent  and  close  the  deal." 

It  is  evident  that  in  the  latter  part  of  May,  when  this  letter 
was  written,  the  plaintiff  was  not  adhering  to  his  attempted 
rescission.  He  was  treating  the  lease  as  valid.  If  he  could 
make  money  by  keeping  it  as  a  valid  lease,  he  evidently  then 
intended  to  do  so.  If  he  could  not,  he  desired  to  rescind.  He 
will  not  be  allowed  to  blow  hot  and  cold  at  the  same  time.  If 
plaintiff  rescinded  the  lease  in  April,  1901,  he  afterwards 
waived  any  such  attempted  rescission  by  his  conduct  in  say- 
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ing  he  intended  to  pay  rent  and  agreeing  to  pay  one  thousand 
dollars  for  the  curtain  privilege.  The  curtain  privilege  would 
have  been  no  use  to  him  if  his  lease  was  gone.  If  he  had  no 
lease  in  the  latter  part  of  May,  it  could  not  matter  to  him  as 
to  the  right  to  curtain  advertisements  let  by  defendant  to 
others. 

The  lower  court  seems  to  have  placed  considerable  reliance 
upon  a  report  of  the  grand  jury  of  Sacramento  County  made 
in  May,  1899,  by  which  report  attention  was  called  to  the 
unsafe  condition  of  the  theater.  The  report  was  hearsay,  and 
was  not  admissible  for  any  purpose.  We  know  of  no  law, 
and  none  has  been  called  to  our  attention,  by  which  a  grand 
jury  has  jurisdiction  over  private  property.  It  was  of  no 
more  force  than  if  made  by  any  other  body  of  men  in  their 
private  capacity. 

If  what  has  been  said  is  correct,  the  judgment  and  order 
should  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

.  Hearing  in  Bank  denied. 


[L.  A.  No.  1192.    Department  Two. — ^February  23,  1904.1 

ANDERSON  ROSE  et  al.,  Respondents,  v.  LOUIS  MES- 
MER  et  al.,  Respondents;  JOSfi  ANTONIO  MACHADO 
et  al.,  Appellants. 

Water-Bights^ — Action  to  Determine  Rights — ^Decree  in  Partition — 
Adverse  User— Findings — Conflicting  Evidenoe.— Where  a  decree 
in  partition  divided  the  land  in  reference  to  water-rights  from  a 
creek  into  first-class  irrigable  land,  land  susceptible  of  cultivation 
without  irrigation,  pasture  land,  and  tide,  swamp,  and  sandhill  land, 
and  attached  the  right  to  all  of  the  waters  of  the  creek  so  far  as 
needed  to  the  first-class  land,  in  a  subsequent  action  to  determine 
the  rights  of  all  the  parties  to  the  waters  of  the  creek  a  finding 
that  the  owner  of  the  pasture  land  had  acquired  no  title  by  adverse 
user  to  any  of  the  waters  of  the  creek  as  against  the  owner  of  the 
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first-clasB  land  will  not  be  disturbed  where  the  evidence  ia  conflicting 
and  there  is  sufficient  evidence  to  sustain  the  finding. 

Id. — ^EiTECT  OF  Partition  Decbee  —  Biparian  Rights. —  Where  the 
original  owners  of  the  ranch  held  riparian  rights  in  the  credc 
extending  to  the  entire  area  of  the  ranch,  the  effect  of  the  decree 
in  partition  among  many  subsequent  owners  was  to  detach  the 
riparian  right  from  part  of  the  land  and  to  cut  off  such  part  from 
participation  in  the  riparian  rights  and  to  give  the  owners  of  the 
first-class  land  a  preference  in  their  use,  but  did  not  change  the 
character  of  the  water  from  a  riparian  right  to  a  right  appurtenant, 
notwithstanding  many  of  the  allotments  of  first-class  lands  did  not 
abut  upon  the  stream. 

Id. — ^Biparian  Bights  Parcel  of  Land — Severance  of  Unity  of  Pos- 
session— Pleading. — The  riparian  rights  attached  to  the  land  par- 
titioned were  in  strict  technical  language  "parcel  of  the  land." 
It  was  not  necessary  that  the  complaint  in  partition  should  describe 
tiie  waters  of  the  creek.  The  judgment  in  partition  merely  severed 
the  unity  of  possession  and  community  of  interest,  and  did  not 
in  any  other  respect  affect  the  character  of  the  title,  unless  expressly 
so  declared. 

Id. — Bights  in  Common — Hostility  not  Presumed. — Where  the  decree 
in  partition  did  not  assume  to  apportion  the  water  between  the 
owners  of  the  first-class  land,  nor  designate  the  time  or  manner  of 
its  use,  their  rights  were  in  common,  and  the  use  by  the  owner 
of  a  proportional  right  cannot  be  presumed  hostile  to  the  common 
right. 

Id. — ^Division  by  Ditches — Prescriftive  Bight  not  Acquired. — ^Where 
the  water  was  divided  by  the  owners  of  the  common  right  by  means 
of  several  ditches,  with  headgates  or  dams  located  at  different 
places,  and  was  divided  upon  the  plan  of  giving  to  each  owner 
the  use  of  all  tKe  water  of  the  ditch  leading  to  his  tract,  for  a 
certain  fixed  period,  and  an  upper  ditch  was  used  by  owners  of  first- 
class  lands  so  located  that  water  therefrom  could  also  be  used  on 
their  pasture  land  when  there  was  sufficient  water,  and  was  so 
used  without  any  continuous  and  uninterrupted  adverse  user  as 
against  other  owners  of  first-class  lands,  no  prescriptive  right 
was  thereby  acquired  for  user  on  pasture  lands  as  against  the 
owners  of  other  first-class  lands. 

Id. — Grant  of  Bight  by  Upper  Owner — Use  of  Upper  Ditch. — ^A  grant 
of  a  right  by  an  upper  owner  of  another  ranch  to  owners  of  the 
common  riparian  right  to  take  out  water  of  the  creek  and  conduct 
it  over  his  land  by  means  of  an  existing  upper  ditch  to  first-class 
lands  below  and  pasture  lands  is  not  inconsistent  with  the  theory 
that  the  grantees  were  intending  by  that  means  to  exercise  their 
common  rights  as  riparian  owners. 

Id. — Jamtt  of  Use — ^Use  of  Surplus — Adverse  User. — Where  there 
was  a  general  understanding  and  consent  by  all  of  the  owners  of  the 
waters  of  the  creek  that  any  part  of  the  water  could  be  diverted  and 
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used  hj  anj  one  when  not  required  by  the  others,  and  where  there 
was  a  surplus  it  could  be  used  upon  other  than  first-class  lands,  the 
user  of  surplus  water  on  pasture  lands  cannot  be  deemed  adverse  to 
owners  of  first-class  lands.  The  riparian  owners  of  the  first-class 
lands  were  limited  by  the  general  understanding  and  custom  to  so 
much  of  the  water  as  should  be  reasonably  necessary  for  the  irri- 
gation of  their  lands. 

Id. — ^Appeal  from  New  Trial  Order — Judgment  and  CJonclusion  of 
Law  not  Considered. — ^Upon  an  appeal  from  a  new  trial  order 
the  appellants  cannot  complain  of  any  alleged  error  in  the  judgment 
in  enjoining  them  from  any  use  of  water  in  the  upper  ditch  as 
against  the  owners  of  the  first-class  lands,  nor  of  a  conclusion  of 
law  that  they  have  a  right  to  enter  upon  the  lands  of  other  owners 
to  secure  their  rights  to  the  water. 

Id. — Findings  in  Separate  Volumes. — The  fact  that  the  findings  appear 
in  separate  volumes,  only  one  of  which  is  signed  by  the  judge,  where 
they  appear  to  be  one  conti)iuous  document,  and  each  volume  is 
identified  by  the  signature  of  the  clerk,  cannot  be  characterized  as 
error. 

Id. — Adverse  User  of  Surplus  as  against  Second-class  Lands — ^New 
Trial. — Where  a  finding  that  the  owners  of  second-class  lands  are 
superior  to  those  of  the  third-class  or  pasture  lands,  as  respects 
surplus  water,  is  not  wholly  sustained  by  the  evidence,  a  new  trial 
should  be  granted  to  determine  that  question  only. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  motion  for  new  trial.  M.  T.  Allen, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lee  &  Scott,  and  Graves,  O'Melveny  &  Shankland,  for  Ap- 
pellants. 

The  deed  from  Higuerra  was  color  of  title  that  laid  the 
foundation  for  adverse  user  on  pasture  lands.  (Code  Civ. 
Proc,  sec.  322;  Specht  v.  Hayar,  65  Cal.  443;  Wilson  v. 
Atkimon,  77  Cal.  485  ;^  Webber  v.  Clarke,  74  Cal.  11 ;  Kocke- 
mann  v.  Bickel,  92  Cal.  665 ;  MUlett  v.  Lagomarsino,  107  Cal. 
103 ;  Packard  v.  Moss,  68  Cal.  123 ;  linger  v.  Mooney,  63  Cal. 
586.)  An  adverse  user  was  suflSciently  shown.  (1  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  850,  867,  868,  890;  Washburn  on 
Easements,  4th  ed.,  156,  p.  ^90;  Jones  on  Easements,  sees, 
158-163;  Black's  Pomeroy's  Water  Rights,  spc.  133;  Eesperia 
etc.  Co,  V.  Rogers,  83  Cal.  10;*  Stanton  v.  French,  83  CaL 

Ul  Am.  St.  Rep.  299.  » 17  Am.  St.  Bep.  209. 
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196;  Davis  V.  Gale,  32  Cal.  26;^  Yankee  etc.  Water  Co.  v. 
Crary,  25  Cal.  504.*) 

Clarence  A.  Miller,  M.  J.  McGarry,  Joseph  L.  Murphy, 
J.  Wiseman  MacDonald,  and  R.  H.  F.  Variel,  for  various 
Respondents. 

The  partition  decree  was  conclusive,  as  to  the  riparian 
rights  as  parcel  of  the  lands,  in  the  order  of  the  classes  fixed 
thereby.  (Freeman  on  Judgments,  3d  ed.,  sec.  304;  Hancock 
V.  Lopez,  53  Cal.  362;  Jameson  v.  Hayward,  106  Cal.  682; 
Edison  v.  Mar  cell,  12  Allen,  600.)  The  burden  of  proof  was 
on  the  party  claiming  the  prescriptive  right  to  show  an  un- 
interrupted adverse  user.  {American  Co,  v.  Bradford,  27 
Cal.  361;  Lux  v.  Hoggin,  69  Cal.  358;  Stanford  v.  Fdt,  71 
Cal.  250;  Alta  Co.  v.  Hancock,  85  Cal.  226 ;»  De  Frieze  v. 
Quint,  94  Cal.  663;*  Ball  v.  Kehl,  95  Cal.  613;  Favlkner  v. 
Rondoni,  104  Cal.  140,  141.)  User  of  surplus  water  created 
no  estoppel,  and  gave  no  right  of  action.  {Last  Chance  Ditch 
Co.  V.  Heilbron,  86  Cal.  20;  Anaheim  v.  Semi-Tropic  Co., 
64  Cal.  185 ;  Grigsby  v.  Water  Co.,  40  Cal.  396 ;  Lakeside  Ditch 
Co.  V.  Cratw,  80  Cal.  183 ;  Faulkner  v.  Rondoni,  104  Cal.  146 ; 
Hargrave  v.  Cook,  108  Cal.  78,  79;  Modoc  etc.  Co.  v.  Booth, 
102  Cal.  156,  157.)  Any  interruption,  however  slight,  will 
defeat  a  claim  of  prescription.  {Ball  v.  Kehl,  95  Cal.  613; 
Cave  V.  Crafts,  53  Cal.  135;  Bree  v.  Wheeler,  129  Cal.  147; 
Last  Chance  Ditch  Co.  v.  HeUhron,  86  Cal.  12;  1  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  837;  Kinney  on  Irrigation,  sec.  275.) 

SHAW,  J. — This  is  an  appeal  by  seventeen  defendants 
from  an  order  denying  their  motion  for  a  new  trial.  It  is 
claimed  that  the  findings  are  in  many  particulars  unsupported 
by  the  evidence.  The  parties  are  very  numerous  and  the  issues 
exceedingly  complicated,  so  that  it  is  impossible  without  un- 
duly extending  this  opinion  to  give  anything  like  a  complete 
statement  of  the  various  features  of  the  case. 

The  object  of  the  suit  was  to  determine  the  respective 
rights  of  all  the  parties  to  the  waters  of  Ballona  Creek,  in  Los 
Angeles  County,  and  to  enjoin  certain  defendants  from  using 
more  of  the  water  than  their  just  proportion.     The  plain- 

*9l"Ain.  Dec.  354.  •20  Am.  St.  Rep.  217. 

» 85  Am.  Dec.  145.  *  28  Am.  St.  Rep.  151,  and  note. 
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tiffs  and  certain  of  the  defendants,  including  those  who  ap- 
peal, each  owned  parcels  of  land  which  are  a  part  of  a 
Mexican  grant  known  as  Rancho  la  Ballona.  This  ranch  con- 
tains about  fourteen  thousand  acres  of  land  bordering  on  the 
Pacific  Ocean,  and  extending  from  the  ocean  up  the  creek  on 
each  side  thereof  for  a  distance  of  several  miles.  The  other 
parties  own  land  farther  up  the  creek,  and  abutting  thereon, 
or  on  affluents  thereof,  and  comprising  Mexican  land  grants 
known  respectively  as  **Rincon  de  los  Bueyes,"  **Las  Ciene- 
gas,"  and  '*La  Cienega  6  Paao  de  la  Tijera,"  the  Los  Bueyes 
being  next  above  La  Ballona,  and  the  other  two  adjoining  Lcs 
Bueyes,  and  farther  up  the  stream.  .  The  controversy  on  this 
appeal  is  in  regard  to  the  right  of  those  parties  only  who  own 
portions  of  Rancho  la  Ballona.  In  the  year  1863  an  action 
entitled  Young  et  al.  v.  Machado  et  al.,  for  the  partition  of 
the  Ballona  ranch,  was  begun  in  the  district  court  of  Los 
Angeles  County.  At  and  before  that  time  certain  persons 
owning  undivided  interests  in  the  Ballona  ranch,  and  having 
possession  of  separate  parcels  thereof,  had  made  a  dam  in 
the  creek  at  a  point  on  the  Los  Bueyes  ranch  above  the  line  of 
the  Ballona  ranch,  and  had  built  a  ditch  leading  frcmi  the 
dam  to  the  tracts  in  their  possession,  by  means  whereof  they 
conducted  the  water  of  the  creek  from  the  dam  to  the  land 
they  occupied  in  the  Ballona  ranch.  These  persons  were  the 
predecessors  in  interest  of  the  appellants  herein.  The  final 
decree  in  the  partition  suit  was  made  in  1868.  In  the  mean 
time,  on  November  7,  1867,  these  predecessors  of  appellants 
obtained  from  Francisco  Higuerra,  then  the  owner  of  the 
Los  Bueyes  ranch,  a  deed  granting  the  right  to  take  out  water 
on  his  land  and  conduct  it  over  his  land  through  the  ditch  to 
the  Ballona  ranch  lands  occupied  by  the  grantees.  The  ref- 
erees' report  and  the  decree  confirming  the  same  in  the  parti- 
tion suit,  divided  the  land  into  four  classes,  designated, 
respectively,  first-class  irrigable  land,  comprising  1,473  acres; 
second,  land  susceptible  of  cultivation  without  irrigation,  and 
so  lying  as  to  be  irrigable  if  there  were  water  enough  in  the 
creek,  herein  designated  as  second-class  land,  comprising  1,581 
acres;  third,  pasture  land;  and  fourth,  tide,  swamp,  and 
drifting  sandhill  land.  It  attached  the  right  to  all  the  watei 
of  the  creek,  so  far  as  needed  therefor,  to  the  first-class  lands 
and  set  off  to  each  tenant  in  common  a  portion  of  the  first 
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class  land  in  severalty,  with  its  due  proportion  of  the  water 
of  the  creek,  in  lieu  of  his  previous  undivided  interest  in  such 
first-class  land.  The  second-class,  third-class,  and  fourth-class 
lands  are  also  divided  in  like  manner.  The  decree  made  no 
division  of  the  water  among  the  owners  of  the  first-class  land, 
but  declared  that  each  owned  a  share  of  the  water  in  propor- 
tion to  his  interest  in  the  land.  The  language  is  not  expressly 
as  above  given,  but  this  is  the  effect  of  the  judgment.  Noth- 
ing is  said  in  the  decree  or  report  concerning  the  ditch  above 
mentioned,  nor  was  there  any  mention  of  the  creek  or  of  any 
water-rights  therein  in  the  complaint  or  elsewhere  in  the 
record,  except  in  the  report  of  the  referee  and  in  the  final 
decree.  It  appears  from  the  evidence  that  at  that  time  there 
were  several  ditches  in  use  by  which  water  of  the  creek  was 
diverted  and  used  to  irrigate  portions  of  the  ranch. 

The  ditch  mentioned  in  the  grant  from  Higuerra  was,  and 
still  is,  known  as  the  ** upper  ditch,"  and,  with  some  changes 
in  route  and  in  the  point  of  diversion,  it  has  been  maintained 
and  used,  as  occasion  required,  ever  since  the  year  1866.  It 
was  so  located  that  by  means  of  it  the  water  of  the  creek  could 
be  used  for  the  irrigation  of  some  portions  of  the  third-class, 
or  pasture,  land  owned  by  appellants  and  their  predecessors 
after  the  partition.  These  parties  used  the  ditch  to  carry 
water  from  the  point  of  diversion  in  the  Los  Bueyes  ranch 
down  to  their  first-class  lands  in  the  Ballona  ranch,  and  in 
connection  with  the  use  of  the  water  on  those  lands  they  have 
also  from  time  to  time,  ever  since  the  construction  of  the  ditch, 
used  the  water  for  irrigating  portions  of  their  third-class  land. 
The  appellants  now  claim  that  this  use  of  the  water  on  third- 
class  lands  has  been  continuous,  or  as  nearly  so  as  the  de- 
mands for  irrigation  required,  and  adverse  to  the  rights  of 
all  the  other  owners  of  first-class  lands  under  the  partition 
decree,  so  that  by  reason  of  this  use  they  now  have  a  pre- 
scriptive right  to  the  use  on  their  third-class  land,  which  is 
superior  to  the  common  right  of  the  other  owners  of  first- 
class  lands  to  the  waters  of  the  creek.  The  respondents  claim 
that  this  use  on  third-class  lands  has  not  been  continuous,  nor 
attended  by  all  the  other  elements  and  characteristics  which 
under  the  circumstances  would  be  necessary  to  constitute  an 
adverse  use  of  that  description  of  property,  and  that  it  is  not 
adverse  to  their  rights  to  use  the  water  on  both  first-class 
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and  second-class  lands.  The  finding  was  against  the  appellants 
on  this  proposition,  and  this  finding  is  the  principal  one  chal- 
lenged as  lacking  support  in  the  evidence. 

Upon  an  examination  of  the  record  we  are  of  the  opinion 
that,  so  far  as  first-class  lands  are  concerned,  this  finding  is 
sustained  by  sufiicient  evidence.  There  is  much  evidence  to 
the  contrary,  it  is  true.  A  conflict  of  evidence  usually  oc- 
curs in  cases  of  this  character,  and  in  such  cases  it  is  the 
province  of  the  trial  court  to  determine  the  truth  of  the 
matter.  This  court  is  obliged  to  give  to  the  evidence  the  con- 
struction most  favorable  to  the  support  of  the  findings.  It 
would  serve  no  usefid  purpose  to  review  the  evidence  in 
detail.  It  covers  many  pages  of  the  transcript,  and  it  is  suffi- 
cient to  say  that  there  is  enough  evidence  to  justify  the  find- 
ing of  the  court  on  this  point.  There  are  some  general 
propositions  which  may  be  stated  for  the  purpose  of  explain- 
ing our  construction  of  the  evidence. 

The  original  owners  of  the  Ballona  ranch  held  riparian 
rights  in  Ballona  Creek  extending  to  the  entire  area  of  the 
ranch.  When  thereafter  their  ownership  became  divided 
among  many  persons  having  undivided  interests  in  common, 
each  held  an  undivided  interest  in  the  riparian  right  in  pro- 
portion to  his  interest  in  the  land.  The  effect  of  the  decree 
in  partition  was  to  detach  the  riparian  right  from  all  of  the 
land  except  that  designated  therein  as  first-class  irrigable 
land,  and  that  described  above  as  second-class  land,  and  to 
give  to  the  owners  of  first-class  land  exclusive  use  of  the 
water  thereon  in  preference  to  the  use  upon  the  second-class 
land.  This,  however,  did  not  change  the  character  of  the 
water-right  belonging  to  such  land  from  a  riparian  right  to  a 
right  appurtenant.  And  this  is  the  case,  notwithstanding  the 
fact  that  many  of  the  allotments  of  first-class  lands  did  not 
abut  upon  the  stream.  Its  effect  was  merely  to  cut  off  the 
other  lands  of  the  ranch  from  a  participation  in  the  riparian 
rights  theretofore  appertaining  to  the  entire  ranch.  A  judg- 
ment in  partition  is  a  mere  severance  of  the  unity  of  posses- 
sion and  community  of  interest,  and  does  not  in  any  other 
respect  affect  the  character  of  the  title  or  estate,  unless  it 
expressly  so  declares.  {Christy  v.  Spring  Valley  Water 
Works,  68  Cal.  75;  Wade  v.  Beray,  50  Cal.  380.)  This  right, 
like  other  riparian  rights,  was  in  strict  technical  language 
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** parcel  of  the  land/'  and  not  a  right  appurtenant.  This  dis- 
tinction, however,  is  not  important,  except  in  the  interpreta- 
tion of  the  findings  and  decree  in  this  case,  which,  as  is 
manifest  from  the  context,  used  the  word  ** appurtenant*'  as 
the  equivalent  of  ** riparian"  in  speaking  of  the  right  to  use 
water  of  the  creek  on  the  lands  of  the  Ballona  ranch.  It  was 
not  necessary  to  mention  or  describe  in  the  complaint  in  the 
partition  suit  the  water-rights  in  the  creek.  Being  parcel  of 
the  land  itself,  the  description  of  the  land  included  the  water. 
The  same  would  have  been  true  if  the  water-right  had  been 
merely  a  right  appurtenant. 

The  decree  in  Young  v.  Machado  did  not  attempt  to  make 
any  division  of  the  water  among  the  respective  owners  of  first- 
class  land,  nor  to  designate  the  times  or  manner  of  its  use. 
After  the  partition,  as  before,  the  right  to  the  stream,  or  to 
the  water  while  it  remained  in  the  stream,  was  in  the  nature 
of  a  right  in  common,  so  that,  as  in  the  case  of  other  tenancies 
in  common,  the  use  by  the  owner  of  a  proportional  right  could 
not  be  justly  considered  as  hostile  to  the  common  right  of  the 
others,  unless  it  was  characterized  by  much  greater  manifesta- 
tions of  hostile  intent  and  more  serious  detriment  than  would 
be  necessary  if  the  hostile  claimant  had  no  part  in  the  com- 
mon right  or  use.  The  parties  to  whom  the  water  was  allotted 
for  use  on  the  first-class  lands  did  not  divide  the  stream  into 
small  parts  so  as  to  give  each  landowner  a  continuous  flow  of 
his  proportional  part.  It  was  diverted  by  some  three  or  four 
ditches,  including  the  upper  ditch,  with  headgates  or  dams 
located  at  different  places,  and  each  serving  different  tracts, 
and  it  was  divided  upon  the  plan  of  giving  to  each  owner  the 
use  of  all  the  water  of  the  ditch  leading  to  his  tract,  or  of  a 
sufficient  quantity  thereof  to  make  a  practicable  **  irrigating 
head,"  for  a  certain  number  of  days  or  hours  in  each  month 
or  other  fixed  period. 

The  grant  by  Higuerra  of  the  right  to  take  out  water  and 
conduct  it  over  his  land  by  means  of  the  existing  ditch  to  the 
land  below  contains  nothing  in  its  terms  inconsistent  with  the 
theory  that  the  grantees  were  intending  by  that  means  to  se- 
cure only  a  more  convenient  and  effectual  use  of  the  water  as 
riparian  owners.  A  riparian  owner  may,  for  the  more  con- 
venient use  of  the  water  on  his  riparian  land,  go  upon  the 
land  of  another  farther  up  the  stream,  with  the  consent  of 
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such  landowner,  and  there  divert  the  water  for  use  upon  land 
below,  or  he  may  raise  it  to  the  surface  of  his  land  by  pumps 
or  other  artificial  means.  In  either  case  his  act  in  so  doing  is 
not  necessarily  different  from  the  exercise  of  his  right  as  a 
riparian  owner,  and  such  a  diversion  above  his  land  may  or 
may  not  be  considered  as  an  attempt  to  make  an  appropria- 
tion of  the  water  independent  of  the  riparian  right,  according 
to  the  circumstances  that  appear  with  respect  to  the  particular 
case. 

It  is  apparent  from  the  evidence  in  the  case  that  there  was 
a  general  understanding  and  custom  among  all  the  owners  of 
water  in  the  creek  in  question  that  their  rights  to  the  creek 
should  be  made  available  by  diverting  the  entire  stream  and 
dividing  it  among  the  different  owners  of  land,  and  that  all 
or  any  part  of  the  water  could  be  diverted  and  used  by  any 
one  when  not  required  by  the  others.  No  one  has  ever  claimed 
that  he  had  a  right  to  have  the  stream  run  down  through 
his  land  irrespective  of  any  use  he  desired  to  make  of  it  for 
the  irrigation  thereof,  nor  objected  to  any  one  using  the  water 
when  he  did  not  want  it  himself.  A  riparian  owner,  under 
the  circumstances  of  scarcity  such  as  here  existed,  and  in 
view  of  the  prevailing  understanding  and  custom,  would  have 
no  right,  as  against  other  owners  in  common  of  the  same  land 
and  of  a  part  of  the  same  water-right,  to  insist  on  the  full 
flow  of  the  stream  over  his  land  for  the  mere  pleasure  of  look- 
ing at  it  as  a  feature  of  the  landscape.  His  right  would  be 
limited  to  so  much  of  the  water  as  should  be  reasonably  neces- 
sary for  use  on  his  riparian  land.  It  further  appears  that 
the  flow  of  water  in  the  creek  was  variable,  according  to  the 
time  of  the  year  and  the  amount  of  the  seasonal  rainfall,  so 
that  in  some  periods  of  each  ordinary  year  there  was  abun- 
dance of  water  for  all  claimants,  not  only  those  of  the  first- 
class  lands,  but  of  any  others  who  wanted  to  use  the  water 
upon  other  lands,  and  it  is  apparent  from  the  evidence  that 
all  the  parties  considered  that  when  this  was  the  case  every 
person  was  at  liberty  to  take  such  water  as  he  wished  or 
needed,  whether  it  was  upon  first-class  lands  or  upon  other 
lands. 

The  court  below  evidently  considered  all  of  these  circum- 
stances as  affecting  the  evidence  and  explaining  the  character 
of  the  acts  and  diversions  made  by  the  appellants  which  are 
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now  claimed  to  have  been  adverse,  and  upon  a  consideration 
of  all  of  the  evidence  reached  the  conclusion,  which  we  think 
was  justified,  that  there  was  not  an  adverse  use  of  the  water 
upon  the  third-class  lands  for  a  suflScient  length  of  time  to 
create  a  right  by  prescription. 

The  appellants  complain  that  several  subordinate  findings 
are  not  sustained  by  the  evidence.  One  of  these  is,  that  the 
court  found  that  the  water  used  by  appellants  through  this 
upper  ditch  was  applied  only  to  the  irrigation  of  a  certain 
described  area  of  land  which,  it  is  claimed,  is  much  less  than 
that  which  the  evidence  shows.  We  think  there  was  evidence 
to  show  that  the  water  was  used  upon  a  larger  area  of  the 
third-class  land  than  that  described,  but  as  the  use  of  the 
water  was  not  adverse,  and  this  finding  does  not  go  to 
the  amount  used,  it  is  clearly  immaterial. 

There  is  a  finding  that  the  appellants  believed  that  by  rea- 
son of  the  Higuerra  deed  and  their  use  of  the  water  through 
the  ditch  therein  mentioned  they  had  acquired  a  valid  right 
to  the  use  of  suflScient  water  to  irrigate  the  third-class  lands 
irrigable  from  the  upper  ditch,  and  it  is  further  found  that 
their  use  of  the  water  in  this  manner  was  accompanied  by 
express  recognition  and  admission  to  the  full  extent  of  the 
rights  of  the  plaintiffs  and  other  defendants  owning  first-class 
irrigable  lands  to  the  use  of  the  water  in  preference  to  the 
use  of  the  appellants.  It  is  claimed  by  the  appellants  that 
these  two  findings  are  inconsistent.  This,  however,  is  not 
necessarily  the  case.  It  appears,  as  above  stated,  that  at  many 
times  there  was  an  excess  of  water  above  the  amount  neces- 
sary, and  that  at  such  times  there  was  a  general  consent  that 
it  might  be  taken  by  others  for  use  upon  other  than  first-class 
lands.  It  must  be  presumed,  therefore,  that  the  court  meant 
by  this  finding  to  state  that  the  appellants  believed  they  had 
a  right  to  the  use  of  whatever  surplus  of  water  there  might  be 
after  the  wants  of  the  first-class  lands  were  supplied.  This 
also  explains  the  action  of  the  court  below  in  findipg  that  there 
was  no  estoppel.  If  the  claim  of  the  appellants  was  only  to 
the  surplus,  it  is  clear  that  there  could  be  no  estoppel  raised 
against  those  who  were  entitled  to  the  first  right. 

The  case  of  Fogarty  v.  Fogarty,  129  Cal.  46,  is  cited  in  sup- 
port of  the  proposition  that  the  use  of  the  water  by  the  appel- 
lants under  the  Higuerra  deed  was  necessarily  adverse,  and 
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that  therefore  the  finding  that  it  was  not  adverse  is  contrary 
to  the  evidence.  The  expressions  in  the  Pogarty  case  were 
made  with  reference  to  the  use  of  water  under  an  agreement 
made  between  the  plaintiff  and  defendant  in  that  case,  which 
provided  for  the  use  of  water  in  pursuance  of  the  agreement, 
and  under  those  circumstances  it  was  said:  "It  must  be  con- 
clusively presumed  that  the  subsequent  user  of  the  right 
agreed  upon  was  under  the  agreement,  and  therefore  ad- 
verse." Under  the  circumstances  there  considered  this  may 
be  a  correct  statement  of  the  law,  but  it  is  not  correct  when 
it  is  applied  to  a  case  where  an  adverse  right  is  asserted 
against  a  third  person  by  reason  of  a  deed  to  the  claimant  not 
executed  by  the  third  person,  but  by  other  persons  not  in 
privity  with  him.  The  use  would  be  adverse  as  to  the  grantor, 
but  not  necessarily  so  as  to  the  third  person. 

The  appellants  also  invoke  the  proposition  that  proof  of 
ancient  use  of  a  right  gives  rise  to  a  conclusive  presumption 
of  a  grant.  This  may  be  true  as  an  abstract  propositioa  of 
law  where  there  is  proof  of  ancient  and  unquestioned  use  with- 
out other  explanation,  and  the  use  has  continued  for  a  great 
many  years,  but  it  has  no  necessary  application  to  the  case 
in  hand.  Here,  while  there  had  been  a  use  for  many  years, 
it  was  explained  by  evidence  to  the  effect  that  it  was  not  ad- 
verse, and  that  the  prior  rights  of  other  parties  were  con- 
tinually recognized,  and,  further,  that  the  use  had  not  been 
continuous,  but  had  been  interrupted  from  time  to  time. 

There  is  a  clause  in  the  decree  enjoining  the  appellants  from 
the  further  use  of  this  upper  ditch,  and  this,  it  is  claimed, 
is  erroneous.  So  far  as  the  rights  of  owners  of  first-class  irri- 
gable lands  are  concerned,  this  is  an  objection  which  is  not 
available  to  the  appellants  upon  this  appeal.  There  was  an 
attempt  to  appeal  from  the  judgment,  but  it  proved  inef- 
fectual and  was  dismissed  upon  motion.  In  the  absence  of  an 
appeal  from  the  judgment  the  terms  of  the  decree  cannot  be 
questioned.  With  respect  to  the  rights  of  owners  of  second- 
class  lands  there  are  some  other  considerations  in  this  con- 
nection to  be  hereafter  stated  in  this  opinion. 

The  appellants  also  complain  of  a  conclusion  of  law  to  the 
effect  that  the  owners  of  first-class  lands  have  a  right  to  enter 
upon  the  lands  of  other  owners  for  the  purpose  of  securing 
their  rights  to  the  water,  evidently  meaning  that  they  have 
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a  right  to  enter  for  the  purpose  of  making  such  repairs  to  the 
ditches  as  may  be  necessary.  This  also  is  a  question  which 
-cannot  be  raised  upon  this  appeal. 

Another  objection  is,  that  the  findings  are  in  five  separate 
volumes,  only  one  of  which  is  signed  by  the  judge,  and  this 
latter,  it  is  claimed,  constitutes  the  only  findings  that  can  be 
considered.  Waiving  the  proposition  that  this  point  could 
only  be  raised  upon  a  direct  appeal  from  the  judgment,  it  is 
sufficient  to  say  that  all  these  volumes  of  the  findings  are  in 
the  judgment-roll,  that  each  volume  is  identified  by  the  signa- 
ture of  the  clerk  showing  the  filing  of  the  same,  that  the  con- 
nection of  the  language  at  the  end  of  each  volume  and  the 
beginning  of  the  next  is  such  as  to  make  it  clear  that  they 
were  intended  as  one  continuous  document ;  so  that,  while  we 
cannot  commend  this  method,  we  cannot  characterize  it  as 
error. 

A  further  complaint  is  made  of  a  finding  of  the  court  to  the 
effect  that  rights. of  owners  of  second-class  lands  to  the  water 
of  the  creek  under  the  partition  decree  of  1868  were  superior 
and  paramount  to  any  right  of  the  appellants  to  use  the  water 
through  this  upper  ditch  or  otherwise  for  the  irrigation  of 
their  third-class  lands.  The  effect  of  the  decree  in  the  parti- 
tion suit  was  to  assign  the  water  for  the  use  of  the  first-class 
lands  in  preference  to  all  others,  and  the  surplus,  if  there 
should  be  any,  to  the  second-class  lands,  in  preference  to  the 
other  lands  of  the  ranch;  so  that,  at  the  time  the  decree  was 
rendered,  there  could  be  no  question  but  that  the  right  of  the 
owners  of  the  second-class  lands  was  superior  to  that  of  the 
owners  of  third-class  lands  in  the  waters  of  the  creek.  But, 
although  the  evidence  is  sufficient  to  show  that  the  appellants 
in  their  use  of  the  water  through  this  upper  ditch  upon  their 
third-class  lands  recognized  the  superior  right  of  the  owners 
of  first-class  lands  to  the  waters  of  the  creek,  and,  therefore, 
that  such  use  by  appellants  was  not  adverse,  yet  we  cannot 
hold  it  sufficient  to  show  that  they  at  any  time  considered  or 
admitted  that  their  rights  were  subject  to  the  rights  of  the 
owners  of  the  second-class  lands.  Nor  does  it  appear  that  the 
owners  of  second-class  lands  ever  claimed  the  water  for  use 
on  lands  of  that  class,  or,  at  all  events,  that  many  of  them 
ever  did.  This  class  of  land,  under  the  decree,  had  no  right  to 
water  except  when  there  was  enough  water  in  the  creek  after 
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the  first-class  lands  were  supplied.  The  evidence  shows  that 
water  was  seldom  used  upon  any  of  it,  while  it  is  clear  that 
it  was  generally  used  upon  the  third-class  lands  of  appellants. 
We  think  this  portion  of  the  finding  was  unsupported  by  the 
evidence,  at  least  as  to  the  whole  of  the  second-class  lands.  It 
does  not  appear  to  be  of  very  much  importance,  because  it  is 
practically  certain  that  in  ordinary  seasons  there  will  be  no 
surplus  of  water  during  the  dry  season  over  that  required  for 
the  first-class  lands.  But  during  other  portions  of  the  year, 
and  during  seasons  of  unusual  rainfall,  the  right  to  the  sur- 
plus after  the  first-class  lands  are  supplied  may  be  a  valuable 
one.  It  is  not  necessary,  however,  because  of  this  error,  that 
a  new  trial  of  all  the  issues  should  be  granted.  The  trial  ap- 
pears to  have  consumed  a  number  of  weeks,  and  to  have  re- 
quired a  great  deal  of  expense,  and  to  have  been  devoted 
almost  entirely  to  other  issues.  It  will  be  sufficient  to  order 
a  new  trial  of  the  issue  only  as  to  the  adverse  use  of  the 
appellants  with  respect  to  claimants  of  water  for  the  irriga- 
tion of  the  second-class  lands  alone,  leaving  the  finding  and 
decree  to  stand  in  all  other  respects,  except  as  far  as  it  may 
be  necessary  to  modify  them  for  the  purposes  of  the  new  trial. 
If  upon  a  second  trial  of  this  issue  the  courts  should  conclude 
that  the  appellants  have  acquired  prescriptive  rights  para- 
mount to  those  of  the  owners  of  second-class  lands,  the  decree 
restraining  the  use  of  the  upper  ditch  must  be  modified  so  as 
to  give  them  a  right  to  use  the  ditch  at  such  times  as  there 
may  appear  to  be  water  which  they  have  the  right  to  use. 

It  is  therefore  ordered  that  the  order  denying  a  new  trial 
be  modified  to  this  extent  only,  to  wit:  That  a  new  trial  be 
granted  solely  upon  the  issue  whether  the  appellants'  rights 
to  the  water  of  Ballona  Creek  for  use  upon  their  third-class, 
or  ''pasture,"  lands,  as  designated  in  the  partition  suit,  is 
or  is  not  superior,  by  reason  of  continuous  adverse  use,  to 
that  of  any  party  hereto  to  the  water  thereof  for  use  upon 
lands  in  said  partition  suit  classed  as  second-class  land,  and 
whether  or  not  the  appellants  may  not  maintain  the  ''upper 
ditch'*  to  carry  water  to  their  third-class  land,  when  such 
water  is  available  as  against  the  rights  of  owners  for  use  upon 
such  second-class  lands,  and  that  part  of  the  decree  which 
adjudges  that  the  rights  of  appellants  to  water  for  third-class 
land  is  subject  to  the  rights  of  other  parties  for  use  upon 


Digitized  by  LjOOQIC 


Feb.  1904.]  People  v.  Kelso.  335 

second-class  land  is  vacated.  The  decree,  so  far  as  it  enjoins 
further  use  of  the  ''npper  ditch"  as  against  the  right  of 
second-class  lands,  is  suspended  until  further  action  by  the 
court  below  in  pursuance  of  this  mandate.  In  all  other  re- 
spects the  order  stands  affirmed  and  the  decree  unaffected. 

Angellottiy  J.,  and  Van  Dyke,  J.,  concurred* 

Hearing  in  Bank  denied. 


[Ciim.  No.  1070.    Department  Two.— February  24,  1904.] 

THE  PEOPLE,  Kespondent,  v.  JOSEPH  L.  KELSO,  Ap- 
pellant. 

Grimikal  Law — ^Bxtrglabt — ^Dsscription  of  Premises — ^Number  of 
Boom — Sufpioienoy  of  Proof. — ^Where  an  information  for  bur- 
glary contained  a  sufficiently  full  description  of  the  "house^  room, 
apartment,  tenranent,  shop,"  etc.,  of  a  person  named,  where  the 
burglary  was  alleged  to  have  been  committed,  independent  of  a 
phrase  giving  to  the  room  or  apartment  a  certain  number,  and  the 
evidence  was  that  the  burglary,  if  committed  at  all,  was  committed 
at  the  place  otherwise  fully  described,  the  mere  failure  to  prove 
the  unnecessary  averment  of  the  number  of  the  room  or  apartment 
cannot  have  deprived  the  appellant  of  any  of  his  rights  or  prevented 
him  from  having  a  fair  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Thomas  J.  Lennon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Puller  &  Chappel,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant  At- 
torney-General, and  L.  B.  Wilson,  for  Respondent 

McFARLAND,  J. — The  defendant  was  convicted  of  bur- 
glary, and  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  triaL 
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The  only  point  made  by  appellant  which  calls  for  special 
notice  is,  that  there  was  a  failure  of  the  prosecution  to  prove 
the  alleged  locus  delicti.  This  point  rests  upon  the  fact  that 
it  is  averred  in  the  information  that  the  alleged  offense  was 
committed  by  burglariously,  etc.,  entering  the  **  house,  room, 
apartment,  tenement,  shop,  warehouse,  store,  and  building  of 
one  M.  B.  Quigg,  being  known  and  designated  as  room  No. 
32  of  that  certain  building  situated  at  No.  406  Sutter  Street 
in  the  city  and  county  of  San  Francisco,'*  and  that  there 
was  no  evidence  that  the  premises  of  Miss  Quigg  were  desig- 
nated as  **room  No.  32."  This  contention  is  not  maintainable. 
The  information  contained  a  sufBciently  full  description  of 
the  place  where  the  burglary  was  alleged  to  have  been  com- 
mitted, independent  of  the  phrase  giving  to  it  a  certain  num- 
ber. It  gave  the  name  of  the  street  and  the  number  of  the 
house  thereon  in  which  Miss  Quigg  had  her  apartments,  which 
were  shown  by  the  evidence  to  have  been  used  as  a  millinery 
establishment,  and  alleged  that  the  burglary  was  committed 
in  the  **room,  apartment,  tenement,  shop,"  etc.,  of  the  said 
Miss  Quigg  in  said  house  on  Sutter  Street;  and  the  evidence 
was,  that  it  was  committed,  if  at  all,  at  said  place  so  described. 
It  is  impossible  that  the  mere  neglect  of  the  prosecution  to 
prove  the  unnecessary  averment  of  the  number  of  her  apart- 
ments could  have  deprived  appellant  of  any  of  his  rights,  or 
prevented  him  from  having  a  fair  trial. 

The  point  that  in  other  respects  the  evidence  was  not  suffi- 
cient to  warrant  the  conviction  of  appellant  is  not  tenable. 
No  doubt,  a  plausible  argument  might  have  been  made  to  the 
jury  against  the  sufficiency  of  the  evidence  to  justify  a  verdict 
of  guilty;  but  there  certainly  was  such  evidence  tending  to 
show  appellant's  guilt  as  put  the  question  of  his  guilt  or  inno- 
cence clearly  within  the  judgment  of  the  jury. 

The  order  and  judgment  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Beatty,  C.  J.,  concurred. 
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[Crim.  No.  1031.     In  Bank.— February  29,  1904.] 

THE  PEOPLE,  Kespondent,  v.  AMOS  K  ZEIGLER,  Ap- 
pellant. 

Cbimikal  Law — Homigidx — Insanity — Evidencb — Condition  of  De- 
fendant AT  Time  of  Trial. — ^In  determining  whether,  at  the  time 
of  the  eommission  of  a  homicide,  the  defendant  was  insane,  the  juiy 
maj  consider  his  acts,  conduct,  and  appearance  prior  to  and  after 
that  time,  and  evidence  of  his  insanity  at  the  time  of  trial  may 
be  considered. 

Id. — Instruction  not  Ground  for  Eeversal. — ^Where  the  evidence  of 
defendant  on  the  subject  of  insanity  at  the  time  of  the  homicide  was 
not  specially  directed  to  his  state  of  mind  at  the  time  of  the  trial, 
and  no  instruction  was  asked  as  to  evidence  relating  to  that  ques* 
tion,  an  instruction  which,  under  several  decisions  of  this  court, 
is  to  be  construed  as  relating  to  the  question  whether  or  not  the 
defendant  was  in  a  proper  condition  as  to  present  sanity  or  insanity 
to  be  put  on  his  trial  for  the  main  offense,  and  that  he  was  to  be 
considered  as  sane  for  the  purposes  of  the  trial,  and  was  to  De 
presumed  sane  at  the  time  of  the  homicide,  and  that  the  burden  of 
proving  his  insanity  at  that  time  was  upon  the  defendant,  though 
not  to  be  commended  as  a  whole,  is  not  ground  for  reversal. 
[Beatty,  C.  J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  denying  a  new  trial.  Lucas 
P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  H.  Leonard,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General;  for  Respondent. 

McFARLAND,  J. — Defendant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  and  was  sentenced  to  suffer  the 
penalty  of  death.  He  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  sole  defense  of  appellant  was  insanity.  The  only  point 
in  the  case  which  seems  to  call  for  a  discussion  is  raised  by 
appellant's  objection  and  exception  to  the  thirteenth  instruc- 
tion given  by  the  court  at  the  request  of  the  prosecution, 
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which  is  as  follows:  '*You  are  not  to  consider  whether  or  not 
the  defendant  is  insane  at  the  present  time,  but  you  are  to 
consider  him  as  now  sane.  A  person  charged  with  crime  can- 
not be  legally  tried  for  such  crime,  unless  he  be  sane  at  the 
time  of  the  trial.  The  defendant  has  presented  the  issue  to 
you  that,  at  the  very  time  of  the  alleged  commission  of  the 
homicide,  he  was  insane.  As  I  have  already  told  you,  the 
burden  of  proving  his  insanity  at  that  time  by  a  preponder- 
ance of  evidence  rests  upon  him,  because  the  law  presumes  he 
was  then  sane."  If  this  instruction  must  be  construed  as 
telling  the  jury  that  in  determining  whether  or  not  the  appel- 
lant was  insane  at  the  time  of  the  commission  of  the  alleged 
crime  they  could  not  consider  any  evidence  tending  to  show 
that  he  was  insane  at  the  time  of  the  trial,  it  is  erroneous.  It 
is  the  well-established  rule  that  in  determining  whether  at  a 
certain  date  a  person  was  insane,  a  jury  may  consider  his 
acts,  conduct,  appearance,  etc.,  prior  to  and  after  the  said 
date,  and  that,  if  he  is  on  trial  for  a  crime  alleged  to  have 
been  committed  at  such  date,  evidence  of  his  insanity  at  the 
time  of  his  trial  may  be  considered.  (1  Greenleaf  on  Evi- 
dence, sec.  42;  People  v.  Farrell,  31  Cal.  576;  Estate  of 
Toomes,  54  Cal.  516;*  People  v.  Lee  Fook,  85  Cal.  300.)  But 
an  instruction  in  the  exact  language  of  the  one  above  quoted 
was  held  not  to  be  cause  for  reversal  by  this  court  in  at  least 
three  cases, — People  v.  Schmitt,  106  Cal.  48;  People  v.  Mc- 
Carthy, 115  Cal.  255;  and  People  v.  Dordan,  135  Cal.  489. 
And  it  was  held  in  those  cases  that  the  instruction  related 
only  to  the  question  whether  or  not  the  defendant  was  in  a 
proper  condition — as  to  his  present  sanity  or  insanity — to  be 
put  on  his  trial  for  the  main  oflfense.  It  is  provided  in  the 
Penal  Code  (sees,  1367  et  seq.)  that  a  person  while  he  is  insane 
cannot  be  tried  for  a  public  oflfense,  and  that  if,  when  an 
action  is  called  for  trial,  there  is  a  doubt  as  to  the  present 
sanity  of  the  defendant,  the  court  must  suspend  the  main 
trial  and  submit  the  question  of  his  present  sanity  to  a  jury 
called  for  that  special  purpose.  And  in  the  cases  above  cited 
it  was  held  that  an  instruction  similar  to  the  one  now  under 
review  referred  only  to  those  provisions  of  the  code,  and 
merely  informed  the  jury  that  it  was  for  the  court  to  deter- 
«  85  Am.  Bep.  83. 
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mine  whether  the  defendant  was  in  a  condition  to  be  tried, 
and  that,  for  the  purpose  of  proceeding  with  the  trial,  he  was 
to  be  considered  as  at  present  sane.  In  People  v.  McCarthy, 
115  Cal.  255,  the  court  said  that  the  instruction  should  be 
regarded  "as  doing  no  more  than  informing  the  jury  that  the 
issue  submitted  to  them  was  that  of  defendant's  sanity  at  the 
date  of  the  homicide;  and  that,  for  the  purposes  of  the  trial, 
he  was  to  be  considered  sane,  since  only  a  sane  man  could  be 
competently  put  upon  trial  for  an  offense."  While  there- 
fore the  instruction  in  question  is  not  to  be  commended,  and 
might  as  well  have  been  omitted,  still,  following  the  views 
expressed  in  the  cases  above  cited,  we  do  not  think  that  giving 
it  calls  for  a  reversal.  The  evidence  of  appellant  on  the  sub- 
ject of  sanity  at  the  time  of  the  homicide  was  not  specially 
directed  to  his  state  of  mind  at  the  time  of  the  trial,  and  it 
does  not  appear  that  any  importance  was  attached  to  his 
mental  condition  at  the  latter  period ;  for  his  counsel  did  not 
ask  the  court  to  instruct  the  jury  that  evidence  tending  to 
show  his  insanity  at  the  time  of  the  trial  should  be  considered 
by  them  in  determining  whether  he  was  insane  at  the  time  of 
the  homicide. 

There  are  some  other  points  made  by  appellant,  but  no  one 
of  them  is  available  for  a  reversal,  and  they  do  not  call  for 
special  notice.  It  is  enough  to  say  that  there  was  no  error  in 
giving  the  fifth,  tenth,  and  eleventh  instructions  asked  by  the 
people,  or  in  refusing  the  sixteenth,  thirty-fourth,  forty-sec- 
ond, forty-fourth,  fifty-fourth,  and  fifty-sixth  instructions 
asked  by  appellant,  or  in  modifying  what  is  called  in  the  brief 
the  fifty-fifth  instruction  asked  by  him  and  found  at  folios 
756  and  759  of  the  transcript,  or  any  substantial  error  in  any 
ruling  on  the  admissibility  of  evidence  or  on  any  other  subject. 

The  judgment  and  order  appealed  from  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Lorigan,  J., 
concurred. 

BEATTT,  C.  J.,  dissenting.— I  dissent  It  is  hardly  cor- 
rect to  say  that  the  instructions  '*held  not  to  be  ground  for 
reversal*'  in  the  cases  of  Schmitt,  McCarthy,  and  Donlan 
were  in  the  "exact  language"  of  the  thirteenth  instruction  of 
the  superior  court  in  this  case.    It  is  true  that  in  the  Schmitt 
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case,  as  in  the  McCarthy  case,  an  instruction  was  given  in  the 
** exact  language,'*  but  other  instructions  were  given  along 
with  it  which  were  held  to  qualify  it  and  to  prevent  it  from 
being  understood  in  an  injurious  sense,  and  in  the  Donlan 
case  the  substance  ofr  these  qualifying  instructions  was  in- 
corporated with  the  other  so  as  necessarily  to  be  read  in  con- 
nection with  it.  Moreover,  the  instruction  as  so  qualified  was 
not  approved,  but  merely  tolerated  or  excused  for  reasons 
totally  wanting  in  this  case, — the  principal  of  which  was,  that 
no  suggestion  was  made  during  the  trial  that  the  defendant 
was  insane  nor  any  witnesses  examined  as  to  his  sanity  at 
that  time.  (People  v.  Schmitt,  106  Cal.  50.)  In  this  case 
there  was  more  than  a  suggestion  that  the  defendant  was 
insane  at  the  very  time  of  the  trial, — insane,  that  is  to  say, 
in  the  sense  of  having  a  diseased  brain,  a  condition  which, 
though  it  might  leave  him  ordinarily  in  possession  of  his  mem- 
ory and  reasoning  faculties,  and  therefore  liable  to  be  put 
upon  trial  for  an  offense  {Ex  parte  Buchana/n,  129  Cal.  330), 
would  nevertheless  predispose  him  to  violent  outbreaks  of 
insane  fury  when  wrought  upon  by  a  keen  sense  of  injury. 
There  was  evidence  unimpeached  and  uncontradicted  strongly 
tending  to  prove  that  he  was  the  victim  of  inherited  epilepsy, 
and  that  he  exhibited  symptoms  of  that  malady  in  his  conduct 
and  appearance  before  and  at  the  trial.  This  being  so,  it  was 
of  vital  importance  to  his  defense  that  the  jury  should  not  be 
so  instructed  as  even  to  leave  them  in  any  doubt  as  to  their 
duty  to  consider  the  evidence  of  present  insanity  as  corrobo- 
rative of  other  evidence  of  chronic  cerebral  disorder.  The 
circumstances,  in  short,  were  such  as  to  emphasize  the  im- 
propriety of  giving  an  instruction  never  approved  in  any 
case,  and  only  condoned  in  particular  instances  upon  grounds 
which  have  no  existence  here. 

The  error  of  the  court  in  giving  this  instruction  is  made 
more  striking  by  the  fact  that  the  district  attorney  requested 
in  behalf  of  the  state  an  instruction  copied  from  that  given 
in  People  v.  Donlan,  135  Cal.  493,  and  containing  the  quali- 
fication to  which  so  much  importance  has  always  been  attached 
in  holding  the  instruction  as  here  given  "not  cause  for  re- 
versal." This  instruction,  so  qualified,  and  to  that  extent  less 
objectionable,  was  refused  in  favor  of  the  unqualified  propo- 
sition quoted  in  the  opinion  of  the  court,  where  in  terms  of 
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mild  disapproval  it  is  held  not  to  be  ground  for  reversal.  In 
my  opinion  the  instmetion,  even  in  its  qualified  form,  should 
never  have  been  excused,  and  in  the  form  it  appears  in  this 
ease  should  be  unhesitatingly  condemned. 


[Crim.  No.  1067.    In  Bank.— Pebnxary  29,  1904.] 

THE  PEOPLE,  Respondent,  v.  UNG  TING  BOW,  Appellant. 

Criimnal  Law  —  Musdkk  —  CJonstruotion  or  Code  —  Conviction  in 
PiRST  DEffltEB — SumoiENCT  09  INFORMATION. — The  definition  of 
murder  in  section  187  of  the  Penal  Code,  as  being  "the  unlawful 
killing  of  a  human  being,  with  malice  aforethought,"  includes  mur- 
der in  both  degrees;  and  a  conviction  of  murder  in  the  first  degree, 
if  warranted  by  the  evidence,  is  sufficiently  supported  by  an  informa- 
tion based  upon  the  language  of  that  section,  without  averring 
that  the  killing  was  "deliberate  and  premeditated." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  J.  Hudson,  J.  P.  Pryor,  and  C.  W.  Talbot,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  L.  B.  Wilson,  for  Re- 
spondent. 

LORIQAN,  J. — Defendant  was  convicted  of  murder  in  the 
first  degree  and  sentenced  to  be  executed.  He  appeals  from 
the  judgment,  and  the  point  made  is,  that  the  information 
does  not  charge  murder  in  the  first  degree  because  it  does  not 
allege  that  the  killing  was  ** deliberate  and  premeditated." 

This  objection  has  been  heretofore  directly  determined  ad- 
versely to  appellant's  contention  by  this  court. 

The  information  under  which  defendant  was  convicted  is 
drawn  in  the  language  of  section  187  of  the  Penal  Code,  de- 
claring that  '*  murder  is  the  unlawful  killing  of  a  human 
being,  with  malice  aforethought." 

It  is  said  in  People  v.  Soto,  63  Cal.  166:  ''Murder,  thus  de- 
fined, includes  murder  in  the  first  degree  and  murder  in  the 
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second  degree.  It  has  many  times  been  decided  by  this  court 
that  it  is  sufiScient  to  charge  the  offense  committed  in  the 
language  of  the  statute  defining  it.  As  the  offense  charged 
in  this  case  included  both  degrees  of  murder,  the  defendant 
eould  be  legally  convicted  of  either  degree  warranted  by  the 
evidence." 

To  the  same  effect  is  People  v.  Hyndman,  99  Cal.  3. 

This  is  the  only  point  made  in  the  case,  and  it  being  with- 
out merit,  the  judgment  of  the  lower  court  is  affirmed. 

McFarland,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J.,  and 
Beatty,  C.  J.,  concurred. 
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PEECY  P.  MOORE,  Administrator,  etc..  Appellant,  v.  JOHN 
TUOHY,  Respondent. 


SPEGmO     PSBfORlCANGE—BSPUDIATION     OF     Ck>NTRAOT — PERSONAL 

vicss  UNPERTOBiiXD — ^Damaoks  FOR  Brsaoh. — ^An  action  for  spe- 
cific performance  of  a  contract  to  convey  land  will  not  lie  merelj 
because  the  defendant  has  failed  in  an  action  to  rescind  it,  and 
has  practically  repudiated  the  contract,  and  refused  to  allow  the 
plaintiff  to  perform  it,  to  his  damage,  where  the  nature  and  con- 
ditions of  the  contract  are  such  that  plaintiff  must  perform  many 
acts  requiring  his  personal  services  before  he  can  demand  a  con- 
veyance, and  such  acts  and  services  are  unperformed,  and  perform* 
ance  of  them  cannot  be  compelled,  and  has  become  impossible.  In* 
such  case  the  only  remedy  of  the  plaintiff  is  for  damages  for  breach 
of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hannah  &  Miller,  and  Van  Ness  &  Redman,  for  Appellant 

Bradley  &  Pamsworth,  and  Q.  W.  Zartman,  for  Respondent 

VAN  DYKE,  J. — This  action  is  to  compel  the  specific  per- 
formance of  a  contract    The  contract  is  appended  to  thfi  corn- 
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plaint  and  made  a  part  of  it  It  is  quite  lengthy,  covering 
over  seventeen  pages  of  the  printed  transcript  on  appeal, 
bears  date  August  12,  1897,  and  relates  to  a  large  tract  of 
land,  about  two  thousand  one  hundred  and  forty  acres,  in  Tu- 
lare County.  Among  other  things,  the  agreement  recites  that 
on  a  certain  designated  portion  of  the  land  there  is  a  basin 
of  water  which  has  been  excavated  about  one  hundred  and 
twenty-five  feet  long  and  seventy  feet  wide,  and  that  a  cut 
or  trench  has  been  excavated  for  about  four  hundred  feet 
northerly  from  said  basin,  in  order  to  develop  water;  that 
Tuohy  is  desirous  that  more  water  be  developed  by  further 
work  in  said  cut  for  the  irrigation  of  certain  lands,  or  such 
as  are  fit  for  citrus  culture,  and  Moore  agrees  to  begin  within 
thirty  days  and  finish  before  August  1,  1898,  the  work  of 
extending  said  cut  towards  Rocky  Hill  at  least  fifteen  hundred 
feet  from  said  basin,  and  to  deepen  the  cut  by  two  hundred 
feet,  and  make  the  cut  sixteen  feet  wide  on  top  and  two  feet 
deeper  from  the  surface  of  the  ground  than  the  average  depth 
of  the  present  cut,  and,  like  the  present  cut,  the  lowermost 
portion  shall  be  a  channel  about  thirty  inches  wide  dug  out 
with  picks.  Moore  also  agrees  that  he  will  put  a  certain 
ditch  on  said  lands  in  good  repair,  or  construct  a  new  one  to 
reach  said  lands  within  sixty  days  from  signing  the  contract, 
and  also  agrees  to  place  an  engine  at  the  basin  with  power 
enough  to  pump  twenty-five  feet  in  height  all  water  required 
for  irrigation,  and  he  further  agrees  to  construct  a  bridge  for 
wagons  across  said  cut  or  trench,  and  either  to  make  an  aque- 
duct to  carry  the  water  of  a  certain  creek  which  crosses  the 
line  of  said  cut,  or  to  make  a  new  channel  for  said  creek  to 
Lewis  Creek,  on  the  north  side  of  said  basin,  the  right  of  way 
for  the  new  channel  to  be  thirty-five  feet  in  width,  and  during 
the  six  years  after  the  date  of  the  contract  Tuohy  agrees  to  sell 
to  Moore  on  certain  named  terms  such  lands  as  Moore  may 
select,  in  lots  of  twenty  acres  and  up,  from  certain  lands  lying 
below  the  line  of  the  flume  or  ditch  Moore  proposes  to  con- 
struct from  said  basin  to  said  land,  and  into  which  he  (Moore) 
agrees  that  he  will  pump  water  to  a  height  equal  to  twenty- 
five  feet  when  measured  from  a  plane  five  feet  below  the  ordi- 
nary surface  of  the  water  in  said  basin.  The  deeds  are  to  be 
executed  on  the  performance  of  certain  named  conditions,  the 
payment  of  specified  amounts  of  money  at  different  times. 
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final  payment  extending  over  a  period  of  ten  years,  and, 
among  other  things,  requiring  the  payment  of  taxes  and  assess- 
ments by  Moore.  It  is  further  provided  in  case  Moore,  who 
proposes  to  sell  to  colonists,  shall  sell  any  of  the  land  for 
more  than  one  hundred  dollars  an  acre,  Moore  agrees  to  pay 
Tuohy  one  third  of  such  excess,  and  he  also  agrees  that  he  will 
plant  out  at  once  orange-trees  on  the  greater  part  of  a  tract 
of  one  hundred  acres  which  he  will  at  once  locate  and  take 
on  the  rental  plan,  and  will  proceed  to  extend  said  cut  at  once, 
and  within  a  time  fixed  to  sink  at  least  one  welL  It  is  further 
agreed  that  if  by  the  work  to  be  done  no  more  water  shall  be 
found  than  sufficient  to  irrigate  the  one  hundred  acres  first 
taken  by  Moore  and  the  present  orchard  of  Tuohy,  Moore  has 
the  right  to  stop  further  development  for  water,  and  is  to 
have  the  water  there  now,  and  what  may  be  developed  by 
extending  said  cut  fifteen  hundred  feet,  on  paying  Tuohy 
forty  dollars  an  acre  for  said  one  hundred  acres  and  furnishing 
Tuohy  water  in  a  certain  way  to  irrigate  his  present  orchard. 
Said  Moore  further  agrees  that  if  the  water  now  exist- 
ing, with  that  developed  by  extending  the  cut  fifteen  hundred 
feet,  is  more  than  sufficient  to  irrigate  said  one  hundred  acres, 
then  he  will,  as  he  finds  sale  for  the  lands  he  has  a  right  to 
purchase,  continue  to  develop  more  water  by  extending  said 
cut,  or  by  sinking  wells  during  the  next  six  years  for  which 
he  has  the  right  to  lease  or  purchase  lands.  At  the  end  of 
six  years,  if  the  water  exceeds  the  amount  required  by  Moore, 
Tuohy  may  use  the  same  on  paying  to  Moore  the  proportion 
of  the  cost  of  pumping  and  maintenance  of  flume  or  ditch,  or 
his  proportion  only  of  the  cost  of  pumping  in  a  certain  event. 
It  is  further  agreed  that  when  Moore  sells  land  to  any  colonist 
that  at  least  one  half  of  such  land  shall  be  planted  to  citrus- 
trees  during  the  first  year  after  such  sale  is  made,  and  also 
that,  if  extending  the  cut  fifteen  hundred  feet  develops  more 
water  than  sufficient  to  irrigate  the  one  hundred  acj^es  first 
taken  by  Moore  and  Tuohy 's  orchard,  on  the  basis  of  one 
miner's  inch  to  two  and  a  half  acres,  said  Moore  shall  take 
such  further  amount  of  land  from  Tuohy  as  this  additional 
water  will  irrigate,  and  having  sold  the  same  as  low  as  one 
hundred  doUars  an  acre,  Moore  shall  take  from  Tuohy  another 
twenty  acres,  or  more  if  he  sees  fit,  and  proceed  to  develop 
more  water  from  the  same  by  extending  the  cut,  and  in  this 
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way  shall  go  on  developing  water  and  taking  land.  Moore 
may  desist  from  extending  the  cut  after  extending  it  fifteen 
hundred  feet  from  the  basin,  and  may  desist  from  developing 
water  generally,  with  the  understanding  that  in  such  case 
after  November  1,  1898,  he  shall  lose  his  right  to  purchase  or 
rent  any  more  lands  from  said  Tuohy  than  those  he  has  taken 
up  till  that  time,  and  it  is  recited  that  time  is  of  the  essence 
of  the  agreement. 

It  is  alleged  in  the  complaint  as  a  reason  why  the  action  was 
not  brought  earlier  that  upon  August  19,  1897,  and  before 
default  on  the  part  of  the  plaintiff  as  to  any  of  the  conditions 
or  provisions  of  said  agreement,  and  while  plaintiff  was  en- 
gaged in  carrying  out  the  same  on  his  part,  defendant  notified 
plaintiff  that  he  could  not  and  would  not  perform  any  of  the 
conditions  or  provisions  thereof  on  his  part,  and  has  never 
since  retracted  said  notice,  but  has  at  all  times  since  failed 
and  refused  to  comply  with  any  of  said  conditions  or  pro- 
visions, and  has  refused  to  permit  plaintiff,  and  has  not  al- 
lowed plaintiff  to  go  upon  said  land  for  the  purpose  of 
complying  with  any  of  the  conditions  or  provisions  of  said 
agreement  on  his  part.  It  is  further  alleged  in  the  complaint 
that  on  September  13,  1897,  defendant  herein  commenced  in 
the  superior  court  of  Tulare  County  an  action  against  the 
plaintiff  herein  for  the  rescission  and  annulling  of  said  agree- 
ment, and  that  said  action  has  at  all  times  since  been  and  is 
now  pending;  that  a  judgment  was  rendered  in  favor  of  the 
plaintiff  in  said  action,  the  defendant  herein,  by  the  said 
superior  court  on  July  14,  1899,  and  thereupon  the  defendant 
therein,  plaintiff  herein,  took  an  appeal  to  the  supreme  court, 
and  thereafter,  and  upon  August  3,  1901,  the  judgment  of  the 
superior  court  was  reversed  and  set  aside  by  said  supreme 
court.  That  the  plaintiff  has  at  all  times  been  and  is  now 
able,  willing,  and  anxious  to  fully  carry  out  all  the  terms  and 
conditions  of  said  agreement  on  his  part,  of  which  defendant 
had  full  knowledge  and  notice,  and  but  for  said  action  so 
instituted  by  defendant  the  plaintiff  would  have  promptly 
commenced  an  action  against  defendant  for  the  specific  per- 
formance  of  said  agreement.  The  original  complaint  united 
with  the  action  for  specific  performance  a  cause  of  action  for 
damages  in  the  sum  of  twenty  thousand  dollars,  as  alleged  to 
be  resulting  from  defendant's  wrongful  acts  whereby  plain- 
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tiff  was  prevented  from  complying  with  the  terms  of  the 
agreement  in  question.  The  amended  complaint  omits  the 
portion  of  the  original  complaint  in  reference  to  damages,  so 
that  the  present  action,  as  already  stated,  is  one  for  specific 
performance  of  the  agreement  in  question  only.  The  de- 
murrer to  the  amended  complaint  having  been  sustained  and 
the  plaintiff  declining  to  further  amend,  judgment  was  en- 
tered in  favor  of  defendant,  from  which  judgment  plaintiff 
appeals. 

It  seems  to  be  the  theory  on  the  part  of  the  plaintiff  that 
because  the  defendant  failed  in  his  action  to  rescind  the  con- 
tract  in  question,  and  as  he  refuses  to  permit  the  plaintiff  to 
proceed  thereunder,  and  practically  has  repudiated  the  con- 
tract, that  therefore  plaintiff  has  a  right  to  have  said  contract 
specifically  performed.  This,  however,  does  not  follow.  One 
party  to  a  contract  may  refuse  to  carry  it  out,  and  thereby 
cause  damage  to  the  other  party;  still  the  nature  of  the  con- 
tract and  the  conditions  may  be  such  that  the  contract  cannot 
be  specifically  enforced.  **  Neither  party  to  an  obligation  can 
be  compelled  specifically  to  perform  it,  unless  the  other  party 
thereto  has  performed,  or  is  compellable  specifically  to  per- 
form, everything  to  which  the  former  is  entitled  under  the 
same  obligation,  either  completely  or  nearly  so,  together  with 
full  compensation  for  any  want  of  entire  performance." 
(Civ.  Code,  sec.  3386.)  **If  for  any  cause,  even  arising  after 
the  contract  is  concluded,  it  becomes  wholly  impossible  for 
the  plaintiff  to  perform  any  part  of  the  contract  on  his  part, 
he  cannot,  as  a  matter  of  course,  enforce  a  performance 
against  the  defendant'*  (Pomeroy  on  Specific  Performance 
of  Contracts,  sec.  337.)  It  will  be  seen  by  the  terms  of  this 
contract  in  question  that  time  was  a  very  important  element 
entering  into  it.  It  contemplated  the  reclaiming  or  prepar- 
ing of  land  for  the  growth  of  citrus  fruit,  and  the  perform- 
ance of  many  acts  on  the  part  of  the  plaintiff  requiring  his 
personal  services.  These  acts  and  services  have  not  been  per- 
formed, and  could  not,  at  the  beginning  of  this  action,  be 
performed  within  the  time  as  contemplated  and  required  by 
the  contract.  The  plaintiff  states  that  the  reason  ha  did  not 
enter  upon  the  performance  of  the  contract  on  his  part  was 
that  the  defendant  repudiated  the  same  and  refused  to  carry 
it  out.    Nevertheless  the  defendant  is  not  required  to  convey 
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any  portion  of  the  land  in  question  until  certain  acts  are  per- 
formed on  the  part  of  the  plaintiff  in  reference  to  the  develop* 
ing  and  conducting  of  water  upon  certain  portions  of  the  land, 
and  otherwise  fitting  it  for  the  production  of  citrus  fruit 
There  is  no  allegation  or  pretense  that  the  plaintiff  had  per- 
formed any  part  of  the  contract  on  his  part  at  the  time  of 
bringing  the  action  in  question.  In  fact,  from  his  very  state- 
ment of  the  case,  he  could  not  have  done  so.  The  def  endant, 
within  less  than  a  month,  having  repudiated  the  contract,  and 
refused  to  carry  it  out  on  his  part,  as  alleged,  may  have  caused 
the  plaintiff  damages,  as  was  stated  in  the  original  complaint 
herein  filed,  and  for  which  he  may  have  a  right  of  action. 
But  an  action  for  specific  performance  cannot  be  maintained 
unless  the  plaintiff  has  performed  or  can  be  compelled  to  per- 
form on  his  part  An  examination  of  the  agreement  will  show 
that  there  are  many  covenants  therein  to  be  performed  by 
both  Moore  and  Tuohy,  the  doing  of  which  is  likely  to  create 
disputes  and  disagreements,  and  that  there  are  many  rights 
-which  both  Moore  and  Tuohy  are  to  have  upon  certain  condi- 
tions and  the  happening  of  certain  events,  all  of  which  are 
dependent  upon  questions  of  fact  in  order  to  determine  such 
rights  and  the  extent  thereof,  and  in  order  to  ascertain 
whether  or  not  such  covenants  have  been  performed. 

In  Stanton  v.  Singleton,  126  Cal.  657,  it  is  said:  "A  con- 
tract expressed  in  very  general  terms  might  not  be  void  for 
uncertainty,  and  might  be  the  basis  of  an  action  for  damages 
for  its  breach,  while  it  would  be  entirely  too  loose  and  inexact 
to  warrant  a  decree  for  specific  performance.  ...  A  court 
will  not  undertake  to  frame  a  decree  of  specific  performance 
where  it  involves  a  continuous  and  long  series  of  acts  of  super- 
vision, requiring  special  knowledge  and  skill  and  repeated 
examinations  and  new  directions."  In  Fargo  v.  New  York 
etc.  B.  B.  Co.,  3  Misc.  Rep.  205;  23  N.  Y.  Supp.  360,  it  is  said: 
"The  general  rule  is  not  to  decree  a  specific  performance  of 
contracts  which  by  their  terms  stipulate  for  a  succession  of 
acts,  whose  performance  cannot  be  consummated  by  one  trans- 
action, but  will  be  continuous,  and  require  protracted  super- 
vision and  direction.'*  Pomeroy  on  Contracts  (sec.  159)  says: 
"A  greater  amount  or  degree  of  certainty  is  required  in  the 
terms  of  an  agreement  which  is  to  be  specifically  executed  in 
equity  than  is  necessary  in  a  contract  which  is  to  be  the  basis 
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of  an  action  at  law  for  damages.  An  action  at  law  is  founded 
upon  mere  non-performance  by  a  defendant^  and  this  nega- 
tive conclusion  can  often  be  established  without  determining 
all  the  terms  of  the  agreement  with  exactness.  The  suit  in 
equity  is  wholly  an  aflSrmative  proceeding.  The  mere  fact  of 
non-performance  is  not  enough ;  its  object  is  to  procure  a  per- 
formance by  the  defendant,  and  this  demands  a  clear,  definite, 
and  precise  understanding  of  all  the  terms;  they  must  be 
exactly  ascertained  before  their  performance  can  be  en- 
forced.'* Further  on  the  same  author  (sec.  312),  after  citing 
a  multitude  of  authorities  to  sustain  the  text,  says:  ** Finally, 
contracts  which  by  their  terms  stipulate  for  a  succession  of 
acts,  whose  performance  cannot  be  consummated  by  one  trans- 
action, but  will  be  continuous  and  require  protracted  super- 
vision and  direction,  with  the  exercise  of  special  knowledge, 
skill,  or  judgment  in  such  oversight — such  as  agreements  to 
repair  or  to  build,  to  construct  works,  to  build  or  to  carry  on 
railways,  mines,  quarries,  and  other  analogous  undertakings — 
are  not  as  a  general*rule  specifically  enforced.'* 

The  cases  cited  and  relied  upon  by  appellant  do  not  sus- 
tain his  position  here.  In  EaU  v.  Center,  40  Cal.  63,  it  appears 
that  Hall  entered  into  possession  under  a  lease  of  certain 
premises,  which  lease  contained  the  privilege  of  purchasing  at 
one  thousand  seven  hundred  and  fifty  dollars,  on  or  about  the 
expiration  of  the  term.  Hall  performed  all  the  conditions  on 
his  part,  and  during  the  term  ''made  valuable  improvements 
thereon,  to  wit:  of  the  value  of  $8,500."  Before  the  term 
expired  he  endeavored  to  avail  himself  of  the  privilege  of 
purchasing  the  premises  reserved  to  him  in  the  lease,  and  with 
this  in  view  he  made  a  tender  of  the  purchase  price  in  due 
time  and  form,  and  demanded  a  conveyance.  In  that  case 
there  was  nothing  to  be  done  on  the  part  of  the  plaintiff  other 
than  the  payment  of  the  money  agreed  upon  and  which  was 
tendered.  Ballard  v.  Carr,  48  Cal.  74,  was  an  agreement  to 
convey  a  certain  tract  of  land  for  professional  services  of  one 
Hartman  as  attorney  in  procuring  a  decree  of  final  confirma- 
tion of  a  tract  of  land,  including  the  portion  to  be  conveyed. 
The  defense  was,  that,  in  the  absence  of  Hartman,  Carr  em- 
ployed Patterson  on  a  motion  before  the  district  court,  but  the 
court  says  in  its  opinion:  ''He  continued  thereafter  to  recog- 
nize Hartman  as  his  attorney,  and  availed  himself  of  his 
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services.  This  must  be  regarded  as  a  waiver  of  full  perform- 
ance of  the  contract  on  the  part  of  Hartman."  But  the  court 
adds  that  the  plaintiff — assignee  of  Hartman — **  having  ap- 
pealed to  a  court  of  equity  to  enforce  the  performance  of  the 
contract  on  the  part  of  the  defendant,  must  himself  do 
equity,  and  must  submit  to  such  terms  as  a  court  of  equity 
would  impose.  Compensation  must  be  allowed  to  the  defend- 
ant, for  the  services  of  Patterson,  and  it  must  be  made  an 
equitable  lien  in  favor  of  the  defendant,  upon  the  land  to 
which  the  plaintiflf  is  entitled  under  the  contract.  The  amount 
of  the  compensation  is  the  value  of  the  services  rendered  by 
Patterson.  The  defendant  will  be  permitted  to  amend  his 
answer,  if  he  so  elects,  on  the  return  of  the  cause."  In  that 
case  it  will  be  seen  the  services  were  fully  performed,  al- 
though partly  by  another  attorney.  In  CcUanchini  v.  Brans- 
tetter  J  84  Cal.  249,  it  is  simply  held  that  a  contract  for  the  sale 
of  real  estate  at  the  option  of  the  vendee  only,  upon  his  elec- 
tion and  notice  and  tender  of  the  sum  agreed  to  be  paid,  may 
be  specifically  enforced;  and  the  refusal  of  the  vendor  to 
accept  the  purchase  money  will  not  destroy  the  mutuality, 
though  the  vendee  upon  such  refusal  could  thereupon  with- 
draw his  election.  The  case  at  bar  is  altogether  different  from 
those  relied  upon  by  the  appellant,  and  they  furnish  no  au- 
thority in  support  of  the  present  action. 

The  amended  complaint  failed  to  state  a  cause  of  action  for 
a  specific  performance,  and  the  demurrer  to  the  same  was 
properly  sustained. 

Judgment  afiirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
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[B.  F.  No.  3193.    Department  One.— March  2,  1904.] 

TOWN  OP  SUISUN  CITY,  Itespondent,  v,  JVIANUEL  L. 
DE  PREITAS,  Appellant. 

Water  Supply  of  City — Speinos  Eunnino  in  Detimed  Channel — Sur- 
plus Water — Injunction — Issue — Support  of  Findings — ^Decree 
I^ROTBOTiNQ  BiOHTS. — In  an  action  to  enjoin  the  obstruction  of  the 
water  supply  of  a  city  by  hindering  the  flow  of  surplus  water  in  a 
defined  channel  from  numerous  springs  on  defendant's  lands  to  lands 
of  the  city  forming  the  site  of  its  waterworks,  where  there  was  no 
issue  as  to  the  number  of  the  springs,  but  only  aa  to  the  defined 
channel,  findings  upon  sufficient  evidence  that  the  surplus  water 
from  three  or  four  springs  on  defendant's  lands  was  accustomed 
from  time  immemorial  to  flow  in  a  defined  channel  to  plaintiff's 
lands  were  proper;  and  where  the  findings  and  decree  were  as  fay* 
orable  to  the  rights  of  the  defendant  as  the  evidence  would  warrant, 
and  he  was  protected  in  the  use  of  the  water  of  the  springs  to  the 
full  extent  of  his  ri^ts,  the  findings  and  decree  will  not  be  dis- 
turbed upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  trial  A.  J.  Buckles, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Cteorge  A.  Lamont,  E.  L.  Webber,  and  Webber  &  Buther- 
ford,  for  Appellant. 

0.  R.  Coghlan,  for  Respondent. 

CHIPMAN,  C. — Action  to  enjoin  defendant  from  ob- 
structing the  flow  of  water  from  certain  springs,  situated  on 
defendant's  lands  to  the  lands  of  plaintiff.  Plaintiff  had 
judgment  perpetually  enjoining  defendant  from  obstructing 
or  diverting  **the  flow  of  the  waters  from  the  three  or  four 
springs  situated  on"  defendant's  lands,  ''except  do  much  of 
said  waters  as  defendant  may  necessarily  use  for  domestic 
purposes,  and  also  so  much  of  said  waters  as  defendant  may 
have  need  of  in  irrigating  the  six  acres  of  berries,  fruits,  and 
vegetables  during  the  months  of  February,  March,  and  April, 
and  all  of  the  waters  of  said  springs  during  the  months  of 
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May,  June,  July,  and  August  of  each  year,  which  are  culti- 
vated by  defendant  on  his  said  land."  Defendant  appeals 
from  the  judgment  and  from  the  order  denying  his  motion  for 
a  new  triaL 

Plaintiff  and  defendant  are  owners  of  contiguous  tracts  of 
land  situated  on  the  mountain-side  north  of  Suisun.  The 
land  of  plaintiff  is  used  as  a  site  for  waterworks  to  supply 
the  town  of  Suisun,  and  several  springs  situated  on  this  land 
were  developed  and  form  the  principal  water  supply  for  the 
town.  The  springs  on  defendant's  land  were  higher  up  on 
the  mountain-side  and  the  court  found  (finding  3):  **That 
three  or  four  springs  of  fresh  water  have  their  rise  and  exist 
on,  and  from  time  immemorial  have  existed  on,  said  tract  of 
land  owned  by  defendant,  and  the  waters  of  said  springs  have 
collected  together  on  said  tract,  and  from  time  immemorial 
have  flowed  through  a  natural  channel  to  and  upon  the  tract 
owned  by  plaintiff" ;  that  defendant  and  his  grantor  have  dug 
out  and  straightened  this  channel,  but  it  has  not  prevented  or 
diminished  the  flow  of  water  from  said  springs.  Finding  4  is, 
that  defendant  and  his  predecessor  for  more  than  twenty-five 
years  continuously  used  so  much  of  the  waters  of  said  springs 
during  the  months  of  February,  March,  and  April  as  was 
necessary  for  domestic  purposes  and  irrigation,  and  that  dur- 
ing the  months  of  May,  June,  July,  and  August  of  each  year 
they  used  the  whole  of  the  water  for  the  purpose  of  irrigating 
about  six  acres  of  land  planted  to  berries,  fruit-trees,  and 
gardens;  that  except  as  used  for  domestic  purposes  and  for 
irrigation  as  aforesaid,  all  the  waters  flowing  from  said  springs 
flowed  uninterruptedly  (except  as  afterwards  found  by  the 
court)  through  said  natural  channel  to  plaintiff's  land  and 
helped  to  feed  the  springs  that  exist  on  plaintiff's  land,  and 
since  1897  have  helped  to  feed  the  tunnels,  drains,  and  other 
works  of  plaintiff  connected  with  its  waterworks.  Finding  5 
is,  that  in  December,  1898,  defendant  obstructed  the  flow  of 
water  through  said  channel,  and  diverted,  and  still  diverts, 
some  of  said  waters  from  flowing  to  plaintiff's  land  through 
said  natural  channel.'  Finding  7  is,  that  defendant  and  his 
grantors  have  not  for  twenty-five  years,  or  at  all,  appropriated 
and  used  all  the  waters  of  said  springs  on  defendant's  land, 
and  that  they  have  used  said  waters  only  as  found  above. 

1.  It  is  claimed  that  the  evidence  does  not  support  finding 
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3.  The  point  made  in  the  brief  seems  to  be  that  the  court  was 
not  warranted  in  finding  **that  three  or  four  springs  of  fresh 
water  have  their  rise  and  exist  on"  defendant's  land,  because 
the  evidence  did  not  warrant  the  court  in  fixing  this  as  the 
definite  number  of  springs;  that  the  complaint  alleged  that 
there  were  '* numerous  springs"  on  the  land,  and  as  the  judg- 
ment enjoined  defendant  from  obstructing  '*the  three  or  four 
springs  situated  on  defendant's  land,"  he  could  not  determine 
which  of  the  ** numerous  springs"  he  was  to  abstain  from  ob- 
structing, and  hence  might  find  himself  in  contempt  of  court. 
Defendant  admitted  in  his  answer  **that  numerous  springs" 
had  their  rise  on  his  land  as  alleged  in  the  complaint,  but  de- 
nied the  allegation  that  the  waters  of  these  springs  fiowed 
**at  any  time  in  a  natural  or  well-defined  channel,  or  any 
channel  uninterruptedly,  or  in  any  other  manner,  or  at  all,  to 
or  upon  the  tract  of  land  described  in"  plaintiff's  complaint. 
The  number  of  springs  on  defendant's  land  was  not  made  an 
issue;  the  issue  was,  that  the  waters  from  these  springs  did 
not  flow  by  a  defined  channel  to  plaintiff's  land.  It  is  the 
obstruction  of  this  channel  by  defendant  that  the  action  and 
the  decree  aim  to  prevent.  The  springs  form  a  single  group, 
and  while  the  evidence  is  not  definite  as  to  their  exact  num- 
ber, there  is  no  mistaking  that  the  evidence  related  to  this 
group  of  springs,  and  that  the  court  referred  to  all  of  them 
whose  surplus  waters  flowed  to  plaintiff's  lands  through  the 
channel  referred  to. 

2.  It  is  further  contended  that  finding  4  is  unsupported  by 
any  evidence, — ^namely,  that  defendant  and  his  predecessors 
have  at  all  times  during  the  months  of  February,  March,  and 
April  used  so  much  of  the  waters  of  said  springs  as  were  neces- 
sary for  domestic  purposes,  etc.,  and  during  the  months  of 
May,  June,  July,  and  August  used  all  the  waters  of  said 
springs,  etc.  Plaintiff  claimed  in  its  complaint  that  all  the 
waters  of  said  springs  were  accustomed  to  flow  to  plaintiff's 
lands  until  obstructed  by  defendant.  This  was  denied  in  the 
answer,  defendant's  claim  being  that  all  the  said  waters  are 
necessary  for  domestic  purposes  and  tot  irrigation,  and  had 
been  used  by  him  and  his  predecessors  for  over  twenty-five 
years  last  past. 

There  was  evidence  that  defendant  "commenced  irrigat- 
ing about  May  and  continued  until  the  rains  fell,  sometimes  a 
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little  earlier  or  a  little  later,"  and  that  ** there  would  be  very 
little  water  running  into  the  channel*'  when  ** irrigating  his 
berries."  There  was  also  some  evidence  that  recently  there 
had  been  some  irrigating  done  in  February  and  March.  De- 
fendant's son  testified :  *'The  only  two  times  we  have  got  water 
from  the  ditch  for  the  house  was  those  two  times,  four  or  five 
years  ago  last  year,  and  I  remember  back  quite  a  number  of 
years."  It  appeared  that  there  was  a  spring  in  the  corral 
from  which  water  for  the  house  was  obtained,  and  defendant's 
wife  testified:  **When  this  spring  in  the  corral  went  dry 
(which  was  in  recent  years)  we  got  water  from  the  ditch  that 
comes  through  the  blackberry  patch."  There  was  evidence 
that  **when  defendant  was  not  irrigating  the  water  would 
always  come  down  through  the  channel  into  the  town  land," 
and  a  witness  who  had  known  the  land  for  thirty  years  testi- 
fied to  the  existence  of  a  channel  from  defendant's  springs  to 
the  town  land  ever  since  he  could  remember.  As  we  under- 
stand the  decree,  defendant  is  allowed, — 1.  At  all  times  to  use 
the  spring  water  for  necessary  domestic  purposes;  2.  To  use 
so  much  of  the  water  as  is  required  to  irrigate  the  six  acres 
of  berries,  fruits,  and  vegetables  during  February,  March, 
and  April ;  and  3.  All  of  the  water  for  any  and  all  purposes 
during  the  irrigating  season  of  June  to  August,  inclusive. 

We  think  the  decree  was  as  favorable  to  defendant  as  the 
evidence  would  warrant,  and  so  far  as  it  protects  the  rights 
of  plaintiff  is  sustained  by  the  findings  which  find  support  in 
the  evidence. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 

CXLII.  Ca1.~2d 
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[Crim.  No.  983.    In  Bank.— March  2,  1904.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  SUESSER,  Ap- 
pellant. 

Criminal  Law — Murdbr—Conviction  in  First  Degree — Sufficiency 
OF  Information. — ^An  information  for  murder  is  sufficient  if  it 
substantially  follows  the  language  of  section  187  of  the  Penal  Code, 
which  includes  murder  in  both  degrees.  An  information  which 
charges  that  the  defendant  did  "willf ullj,  feloniouslj,  and  of  his 
m^ce  aforethought,  kill  and  murder"  a  person  named,  though  it 
omits  the  word  "unlawfully,"  is  substantially  sufficient  to  sustain 
a  conviction  of  murder  in  the  first  degree. 

Id. — ^Arraignment— Deliveet  of  Copt  to  Attorney— Absence  of  Ob- 
jection— ^BiLL  OF  Exceptions — Waiver  of  Irregttlarity. — ^It 
seems  that  upon  arraignment  of  the  defendant,  the  delivery  of  a 
copy  of  the  information  to  his  attorney  is  a  sufficient  delivery  to 
the  defendant,  in  the  absence  of  objection  of  the  defendant;  and 
where  the  bill  of  exceptions  shows  that  the  defendant  was  duly  ar- 
raigned, that  fact  is  to  be  deemed  established  upon  appeal.  If 
there  was  any  irregularity  in  delivering  the  copy  to  the  attorney 
instead  of  to  the  defendant,  it  was  waived  by  his  finally  entering 
a  plea  of  not  guilty,  upon  which  he  was  tried,  without  objection 
at  any  time  to  such  delivery  in  the  lower  court. 

Id. — ^Bemoval  of  Criminal  Action — Erroneous  Method — Jurisdiction 
—Order  of  Bemoval. — ^Where  upon  the  removal  of  a  criminal  ac- 
tion from  one  county  to  another,  the  method  for  the  removal  of 
civil  causes  was  erroneously  followed,  in  sending  the  original  plead- 
ings, papers,  and  files  to  the  court  to  which  the  removal  was  made 
instead  of  sending  certified  copies  thereof,  as  contemplated  by  sec- 
tion 1036  of  the  Penal  Code,  such  error  is  not  jurisdictional,  but 
the  court  to  which  the  action  was  removed  acquired  jurisdiction  by 
the  making  and  entry  of  the  order  of  removal  thereto,  of  which  due 
proof  was  made  by  filing  a  certified  copy  thereof  in  such  court. 

Id. — ^Absence  of  Objection  to  Irregularity. — ^The  defendant  was  not 
prejudiced  by  the  irregularity  of  method  in  transmitting  the  ori- 
ginal papers,  instead  of  certified  copies  thereof,  where  no  objection 
was  raised  to  an^  informality  on  that  ground. 

Id. — Jury  Trial— Drawn  Juby — Special  VENnut— Discretion— Ap* 
PEAL. — ^While  it  is  more  in  accord  with  the  spirit  of  the  law  to  select 
a  jury  in  a  criminal  case  by  drawing  names  from  the  jury-box,  the 
court  has  power  to  order  a  special  venire  to  be  summoned  l^  a 
qualified  sheriff,  and  with  the  exercise  of  that  power  this  court  will 
not  interfere  where  no  gross  abuse  of  discretion  is  apparent  in  the 
record. 

Id. — ^Defense  of  Insanity — ^Evidence — Opinions — "Intimati  Ac- 
quaintance"— ^Discretion. — ^Upon  a  defense  of  insanity,  the  deter- 
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mination  of  the  question  whether  a  witness  is  such  an  "intimate 
acquaintance"  of  the  defendant  as  to  be  qualified  to  testify  to  his 
opinion  of  the  sanity  or  insanity  of  the  defendant  is  peculiarly 
within  the  discretion  of  the  trial  court,  and  its  ruling  will  not  be 
disturbed  upon  appeal,  except  where  the  evidence  of  intimate  ac- 
quaintance is  so  lacking  as  to  show  unquestionably  an  improper 
exercise  of  discretion. 

Id. — EviDKNOx — Theeats  against  Other  Persons — Connection  with 
Murder. — Threats  of  the  defendant  against  other  persons  are  ad- 
missible under  circumstances  showing  a  connection  with  the  murder 
committed.  Where  the  deceased  was  a  sheriff  who  was  shot  because 
he  sought  to  interfere  with  the  threatened  murder  of  other  persons 
who  had  procured  his  arrest,  threats  as  to  these  murders  were  ad- 
missible against  the  defendant. 

Id. — Instructions — Distinction  as  to  Degrees,  or  Murder — Inoon- 
BiSTENT  Instruction  for  Defendant. — Where  the*  court  gave  ap- 
proved instructions  as  to  the  distinction  between  the  degrees  of 
murder,  the  fact  that  a  portion  of  another  instruction  given  at  de- 
fendant's request  is  inconsistent  therewith,  and  states  the  rule  more 
favorably  to  the  defendant  than  it  should  have  done,  gives  him  no 
ground  of  complaint. 

Id. — Instruction  as  to  Insanity — Care  as  to  Examination  of  De- 
fense— Criticism. — ^An  instruction  as  to  the  care  with  which  the 
defense  of  insanity  should  be  examined,  though  held  not  to  be  erro- 
neous under  former  decisions  of  this  court,  would  be  better  omitted, 
in  view  of  the  danger  that  the  jury  may  take  it  as  an  intimation 
by  the  judge  of  his  opinion  of  the  case  on  triaL 

Id. — ^Presumption  of  Sanitt— Burden  of  Proof  as  to  Insanity — Evi- 
dence Bequired. — The  defendant  is  presumed  to  be  sane  until  the 
contrary  appears,  and  the  burden  of  proving  the  defense  of  insanity 
is  upon  the  defendant,  and  to  entitle  him  to  a  verdict  on  the  ground 
of  such  defense  the  evidence  must  be  such  in  amount  that  if  a  single 
issue  of  the  sanity  or  insanity  of  the  defendant  were  submitted  to 
the  jury  in  a  civil  case,  the  jury  would  find  that  he  was  insane. 

Id. — Killing  Without  Mauce  in  Attempt  to  Murder  Third  Person. 
— ^If  the  deceased  was  killed  in  the  commission  of  a  malicious  and 
deliberate  attempt  to  murder  a  third  person,  though  without  malice 
or  iU-will  against  the  deceased,  the  homicide  is  as  much  murder  in 
the  first  degree  as  if  the  fatal  blow  had  reached  the  person  intended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  W.  G. 
Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bertram  A.  Herrington,  for  Appellant. 
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U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Ajasistant 
Attorney-General,  for  Respondent. 

ANGELLOTTI,  J.— The  defendant  was  informed  against  in 
the  superior  court  of  Monterey  County  for  the  murder  of 
Henry  R.  Farley.  His  motion  for  a  change  of  place  of  trial 
having  been  denied,  he  was  tried  in  Monterey  County,  con- 
victed of  murder  in  the  first  degree,  and  sentenced  to  death. 
This  court  held  on  an  appeal  that  the  motion  for  a  change  of 
place  of  trial  should  have  been  granted,  and  reversed  the 
judgment,  with  direction  to  the  superior  court  of  Monterey 
County  to  grant  said  motion.  {People  v.  Suesser,  132  Cal. 
631.)  In  accordance  with  the  mandate  of  this  court,  and  by 
the  consent  of  the  parties,  an  order  was  thereupon  made  by 
the  superior  court  of  Monterey  County  transferring  the  cause 
to  the  superior  court  of  Santa  Clara  County.  A  trial  was 
then  had  in  said  last-named  court,  resulting  in  a  verdict  of 
guilty  of  murder  in  the  first  degree  without  recommendation, 
and  the  defendant  was  adjudged  to  suffer  death.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

1.  It  is  urged  that  the  information  against  defendant  is 
fatally  defective,  in  that  the  word  '* unlawfully"  is  omitted 
from  the  charging  part  thereof,  which,  so  far  as  material,  is 
as  follows, — ^viz.,  **did  then  and  there  willfully,  feloniously, 
and  of  his  malice  aforethought,  kill  and  murder  one  Henry  R. 
Farley,  a  human  being,  contrary  to  the  form,  force,  and  effect 
of  the  statute,"  etc., — and  further,  that  it  is  insufiScient  to 
sustain  a  verdict  of  murder  in  the  first  degree,  in  that  it  does 
not  charge  that  the  homicide  was  deliberate  or  premeditated. 

Our  statute  (Pen.  Code,  sec.  187)  defines  murder  to  be  ** the 
unlawful  killing  of  a  human  being,  with  malice  aforethought," 
and  murder  so  defined  includes  both  degrees.  It  is  suflftcient 
to  charge  the  crime  of  murder  in  the  language  of  the  statute 
defining  it  (People  v.  Hyndman,  99  Cal.  1),  and  this  is  sub- 
stantially done  by  an  information  which  charges  a  willful  and 
felonious  killing,  with  malice  aforethought,  contrary  to  the 
form,  force,  and  effect  of  the  statute.  An  information  guilty 
of  a  similar  omission  of  tiie  word  "unlawfully"  was  held  suflS- 
cient  in  People  v.  Davis,  73  Cal.  355. 

2.  It  is  claimed  that  defendant  was  never  arraigned  under 
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the  information,  the  basis  of  this  contention  being  that  the 
copy  of  the  information  required  by  statute  to  be  delivered  to 
him  was  not  delivered  to  him  personally,  but  to  the  attorney 
appointed  by  the  court  to  defend  him,  who  was  present  at  the 
arraignment  and  acted  for  him  therein.  No  objection  was 
made  by  defendant  to  such  delivery  being  made  to  his  attorney. 
Defendant  was,  upon  motion  of  his  attorney,  granted  two  days 
to  plead.  He  subsequently,  through  such  attorney,  moved  the 
court  to  set  aside  the  information,  and  thereafter  he  entered 
a  plea  of  not  guilty  thereto.  So  far  as  appears,  the  objection 
as  to  the  delivery  was  never  made  in  the  lower  court. 

If  there  was  any  irregularity  in  delivering  the  copy  to  the 
attorney  instead  of  to  the  defendant  personally,  which  we  do 
not  admit,  it  was  waived,  {People  v.  Lightner,  49  Cal.  226.) 
It  would  seem,  however,  that  a  delivery  of  the  copy  of  the 
information  to  the  attorney  representing  the  defendant,  where 
no  objection  is  made  by  the  defendant,  should  be  held  to  be  a 
delivery  to  the  defendant  within  the  meaning  of  our  statute. 
It  may  also  be  stated  that  the  fact  that  defendant  was  *'duly 
arraigned"  is  established  by  the  bill  of  exceptions. 

3.  Our  statute  relative  to  the  removal  of  criminal  actions 
provides  that  the  order  of  removal  must  be  entered  upon  the 
minutes  of  the  court,  and  that  the  clerk  must  thereupon  trans- 
mit to  the  court  to  which  the  action  is  transferred  a  certified 
copy  of  the  order  of  removal,  record,  pleadings,  and  proceed- 
ings in  the  action  (Pen.  Code,  sec.  1036),  and  contemplates 
the  retention  of  the  original  papers  in  the  court  from  which 
the  transfer  is  made,  for  it  provides  that  if  it  becomes  neces- 
sary to  have  them  in  the  court  to  which  the  transfer  is  made, 
an  order  must  be  made  for  their  transmission  by  the  court 
from  which  the  action  was  transferred.  (Pen.  Code,  sec. 
1038.)  Instead  of  following  the  procedure  plainly  pointed 
out  by  the  statute,  the  method  designed  for  the  transfer  of 
civil  causes  was  pursued.  (Code  Civ.  Proc.,  sec.  399.)  A 
certified  copy  of  the  order  of  removal  was  forwarded  to  the 
superior  court  of  Santa  Clara  County  and  there  filed,  but, 
instead  of  certified  copies  of  the  other  papers  in  the  cause,  all 
of  the  original  pleadings,  papers,  and  files  were  forwarded, 
and  no  certified  copies  thereof  were  retained  in  Monterey 
County. 

It  is  further  claimed  that  the  transcript  does  not  show  that 


Digitized  by  LjOOQIC 


358  People  v.  Suesseb.  [142  CaL 

the  alleged  copies  of  the  minutes  of  the  Monterey  court  show- 
ing the  arraignment  and  plea  were  certified  to  be  correct 
copies  by  the  clerk,  or  that  the  information  against  defendant 
was  ever  filed  in  the  superior  court  of  Monterey  County. 

No  suggestion  as  to  any  of  these  matters  appears  to  have 
been  made  in  the  trial  court,  but  the  claim  is  made  for  the 
first  time  on  this  appeal  that,  by  reason  of  these  matters,  the 
superior  court  of  Santa  Clara  County  never  acquired  juris- 
diction to  try  the  cause. 

We  are  of  the  opinion  that  under  the  language  of  our  stat- 
ute the  superior  court  of  Santa  Clara  County  acquired  juris- 
diction of  the  cause  by  reason  of  the  making  and  entry  of  the 
order  of  removal.  The  statute  provides  that  an  order  must  be 
made  ** transferring  the  action,'*  and  when  such  an  order  is 
legally  made  the  court  making  it  has  no  jurisdiction  to  pro- 
ceed further  in  the  cause,  so  long  at  least  as  that  order  remains 
unrevoked.  The  certified  copies  to  be  forwarded  to  the  court 
to  which  the  action  has  been  transferred  are  but  evidence  of 
the  order  of  transfer  and  of  the  proceedings  in  the  court  from 
which  the  transfer  has  been  made.  There  is  nothing  in  the 
statute  which  makes  the  furnishing  of  such  evidence  essential 
to  the  ''jurisdiction''  of  the  court  to  which  the  transfer  is 
made.  Just  as  in  the  matter  of  service  of  a  summons  or  a 
notice  of  appeal,  it  is  the  fact  of  service  rather  than  proof 
thereof  that  gives  jurisdiction,  so  here  it  is  the  fact  of  the 
making  of  the  order  rather  than  the  proof  thereof  that  trans- 
fers jurisdiction. 

Due  proof  of  the  making  of  the  order  of  transfer  would 
doubtless  be  required  by  the  court  to  which  a  transfer  is  made, 
and  also  by  this  court  on  appeal,  but  that  was  fully  furnished, 
as  shown  by  the  transcript,  in  the  method  prescribed  by  law, 
— ^viz.,  by  the  certified  copy  of  the  order  transferring  the 
action,  filed  in  the  Santa  Clara  County  court. 

A  view  contrary  to  the  conclusion  we  have  reached  appears 
to  have  been  taken  by  the  appellate  courts  of  two  or  three  of 
our  sister  states.  {Eudley  v.  State,  36  Ark.  237-,  Fawcett  v. 
State,  71  Ind.  590 ;  WiUiamson  v.  State,  64  Miss.  229.)  In  the 
Mississippi  case,  the  objection  was  made  before  trial,  and  the 
rulings  in  Indiana  were  apparently  due  to  the  peculiar  lan- 
guage of  the  statute.  In  the  latter  state,  where  the  courts  have 
gone  to  the  utmost  limit  of  strictness  in  favor  of  defendants, 
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it  was  held  in  BurreU  v.  State,  129  Ind.  294,  that  any  mere  in- 
formality is  waived  by  appearance  and  submission  without 
objection  to  jurisdiction. 

Although  the  superior  court  of  Santa  Clara  County  had 
jurisdiction  of  the  cause  by  reason  of  the  order  of  transfer, 
the  defendant  was  entitled  to  have  the  certified  copies  for- 
warded as  provided  by  the  statute.  If  he  had  in  any  way 
suggested  the  defect,  or  objected  to  any  proceedings  being  had 
until  they  w.ere  furnished,  and  the  court  had  overruled  his 
objection,  a  different  question  would  be  presented. 

The  court  actually  had  jurisdiction,  and  defendant  made  no 
complaint  as  to  the  insufficiency  of  the  records  and  papers 
forwarded.  We  cannot  see  how  any  substantial  right  of  the 
defendant  could  have  possibly  been  affected  by  what  was  at 
most  a  mere  informality. 

What  appears  to  be  the  minutes  of  the  arraignment  and 
plea  is  in  fact  certified  to  be  a  **copy  of  minutes," — rather 
informally,  it  is  true,  but  sufficiently,  in  the  absence  of  ob- 
jection,^and  the  bill  of  exceptions  shows  that  the  original 
information  forwarded  had  been  filed  in  the  superior  court  of 
Monterey  County  on  October  9,  1899,  and  that,  having  been 
duly  arraigned  thereon,  defendant  on  October,  13,  1899, 
pleaded  not  guilty  thereto. 

4.  The  case  having  been  set  for  trial  on  September  23, 
1901,  defendant  on  September  21,  1901,  filed  a  written  de- 
mand for  a  drawn  jury.  The  case  came  on  for  trial  Septem- 
ber 24,  1901,  and  defendant  challenged  the  panel  of  jurors 
then  present,  which,  so  far  as  appears,  was  a  drawn  jury. 
The  challenge  was  allowed  and  the  jury  excused.  Defendant 
then  demanded  that  a  jury  be  drawn  from  the  jury-box  of 
the  county,  in  which  were  the  names  of  four  hundred  and 
seventy  talesmen,  regularly  selected  by  the  supervisors. 

The  court  denied  the  request  for  a  drawn  jury,  and,  there 
being  no  regular  jury  in  attendance,  ordered  a  special  venire 
of  sixty  jurors  for  the  trial  of  this  cause  to  be  summoned  by 
the  sheriff.  The  special  venire  was  returned  and  the  trial 
commenced  on  the  same  day,  September  24,  1901,  the  jury 
being  selected  from  such  panel  so  summoned  by  the  sheriff. 

No  reason  was  assigned  to  the  court  for  the  request  for  a 
drawn  jury  and  no  showing  made,  and  it  was  not  suggested 
that  the  sheriff  was  in  any  degree  disqualified. 
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It  is,  however,  now  contended  that  there  was  ample  time 
for  the  procuring  of  a  drawn  jury,  and  that  inasmuch  as 
the  deceased  was  sheriff  of  Monterey  County  it  was  an  ahuse 
of  discretion  to  allow  a  ''brother  sheriff"  to  select  the  jury. 

There  is  nothing  in  this  contention.  While  this  court  has 
in  several  cases  suggested  that  it  is  more  in  accord  with  the 
spirit  of  the  law  pertaining  to  the  subject  to  select  jurors  by 
drawing  names  from  the  jury-box  than  to  allow  the  sheriff 
to  select  the  individuals  who  shall  act,  the  trial  court  unques- 
tionably has  the  power,  under  the  provisions  of  section  226 
of  the  Code  of  Civil  Procedure,  whenever  a  jury  is  needed, 
and  jurors  have  not  been  drawn  or  summoned,  to  either  order 
a  suflScient  number  drawn  and  summoned,  or  direct  the 
sheriff,  if  he  is  not  disqualified,  to  summon  so  many  good  and 
lawful  men  as  may  be  required  to  serve  as  jurors. 

It  has  the  same  power  under  section  227  of  the  Code  of 
Civil  Procedure,  when  there  are  not  competent  jurors  enough 
present  to  form  a  panel.  With  the  exercise  of  that  power  by 
the  trial  court  this  court  cannot  interfere,  unless,  perhaps, 
the  circumstances  of  the  case  are  such  as  to  show  a  gross  abuse 
of  discretion  by  the  trial  court.  In  People  v.  Davis,  47  Cal. 
93,  the  entire  jury  was  selected  from  a  venire  selected  by  the 
sheriff,  and  this  court  said  that  the  objection  of  defendant  to 
the  method  pursued  was  fully  answered  by  section  226  of 
the  Code  of  Civil  Procedure.  (See,  also.  People  v.  Vincent, 
95  Cal.  425.)  It  has  repeatedly  been  held  that  a  jury  may 
be  completed  in  this  manner,  notwithstanding  the  presence 
of  names  in  the  jury-box  of  the  county.  {People  v.  Sehom, 
116  Cal.  503,  508;  People  v.  Durrani,  116  Cal.  179,  195.)  In 
Bruner  v.  Superior  Court,  92  Cal.  239,  cited  by  defendant, 
the  question  was  as  to  the  propriety  of  the  appointment  of  an 
elisor  to  select  jurors  to  complete  a  grand  jury. 

The  record  shows  no  abuse  of  discretion  by  the  trial  court 
in  this  regard. 

5.  It  was  claimed  that  defendant  was  insane  at  the  time  of 
the  killing.  Complaint  is  made  that  the  trial  court  erroneously 
held  certain  witnesses  not  to  be  ** intimate  acquaintances'' 
of  defendant,  and  on  that  ground  sustained  objections  to 
questions  addressed  to  them  calling  for  their  opinions  as  to 
the  mental  sanity  of  defendant,  and  that  it  allowed  certain 
witnesses  for  the  prosecution  who  had  not  shown  themselves 
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to  be  intimate  acquaintances  to  give  their  opinions  on  this 
subject. 

The  determination  of  the  question  as  to  whether  a  witness 
is  an  'intimate  acquaintance/'  and  therefore  competent  un- 
der subdivision  10  of  section  1870  of  the  Code  of  Civil  Pro- 
cedure to  give  an  opinion  as  to  the  mental  sanity  of  another, 
is  peculiarly  within  the  discretion  of  the  trial  court.  The 
statute  does  not  prescribe  any  measure  of  proof  in  such  a 
matter.  In  People  v.  McCarthy,  115  Cal.  255,  258,  this  court 
said:  ''In  the  determination  of  this  question,  as  in  that  of 
any  otiier  fact  from  oral  evidence,  he  [the  trial  judge],  of 
necessity,  must  be  conceded  to  be  the  best  judge  of  what  the 
evidence  shows,  since  he  has  before  him  many  elements  of 
fact  which  cannot  be  transmitted  to  paper,  but  which  enable 
him  to  more  correctly  weigh  the  evidence,  and  exercise  a  wiser 
discrimination  as  to  what  it  shows  than  one  who  reads  but 
a  naked  statement  of  the  evidence,  without  the  presence  of 
the  witness.  And  so  it  has  been  held,  and  wisely,  that  the 
trial  judge  is  to  be  accorded  wide  discretion  and  latitude  in 
this  respect;  and  his  ruling  will  not  be  disturbed  except  where 
the  evidence  is  so  lacking  as  to  leave  no  just  room  for  question 
that  the  discretion  has  been  improperly  exercised."  (See, 
also,  People  v.  Hubert,  119  Cal.  216,  221.^) 

We  have  carefully  examined  the  testimony  of  each  of  the 
witnesses  relative  to  the  rulings  complained  of,  and  find  no 
warrant  for  holding  that  error  was  committed  in  regard 
thereto. 

6.  The  killing  of  deceased  occurred  in  the  city  of  Salinas 
on  the  evening  of  September  18,  1889,  about  10  o'clock,  on  a 
street  adjoining  the  home  of  defendant. 

There  was  evidence  tending  to  show  that  as  the  deceased, 
who  was  sheriff  of  Monterey  County,  was  proceeding  along 
the  street  with  two  companions,  the  defendant  came  from  his 
house  into  the  street,  carrying  a  shot-gun  and  declaring  to 
some  of  his  relatives,  who  were  endeavoring  to  dissuade  him, 
his  intention  **to  kill  them  ...  to  kill  the  old  s —  of  a  b — ." 
The  deceased  accosted  him  by  name  and  told  him  to  stop,  and 
asked  him  if  he  knew  him,  and  the  defendant  answered :  ''Yes, 
I  do,  I  will  kill  you  too,  stand  back."  The  deceased  advanced 
a  few  steps  toward  defendant,  and  while  they  were  between 

^68  Am.  St.  Eep.  72,  and  note. 
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twenty  and  twenty-five  paces  apart,  the  defendant  shot  and 
killed  the  deceased.  One  witness  testified  that  when  deceased 
said,  ''George,  do  you  know  who  I  am!"  the  defendant  an- 
swered: **I  do,  you  s —  of  a  b — ,"  and  inunediately  shot  him. 
One  of  the  companions  of  deceased  at  once  ran  over  to  where 
the  deceased  lay,  whereupon  the  defendant  ordered  him  to 
stand  back  or  he  would  shoot  him,  pointed  the  gun  at  him, 
and  endeavored  to  shoot  him,  but  the  cartridge  failed  to  ex- 
plode. 

The  theory  of  the  prosecution  was,  that  defendant  had  de- 
termined to  kill  one  Delaney  and  one  Allen,  and  had  started 
from  his  home  armed  for  that  purpose,  and  when  deceased 
endeavored  to  prevent  him  frcmi  proceeding  on  his  mission, 
deliberately  killed  him  to  get  rid  of  his  interference. 

The  prosecution  was  allowed  to  show  that  Delaney  had 
sworn  out  a  warrant  against  the  defendant  a  few  days  before, 
and  that  Allen,  who  was  a  constable,  had  arrested  him  thereon 
one  or  two  days  before ;  that  on  the  afternoon  of  the  day  of 
the  homicide  Allen  told  defendant  that  he  had  another  war- 
rant for  his  arrest,  which,  it  appeared  on  cross-examination, 
had  also  been  sworn  out  by  Delaney  for  threats  against  his 
life;  that  defendant  was  very  bitter  against  both  Delaney 
and  Allen,  and  during  the  same  evening  went  to  Delaney 's 
house,  assaulted  him,  and  threatened  his  life ;  that  to  several 
people  during  the  evening  he  threatened  that  he  would  kill 
both  Delaney  and  Allen;  that  he  subsequently  procured  a 
rifle,  and  after  telling  two  or  three  people  that  he  was  going 
to  Delaney 's  house  and  settle  it  with  him,  and  that  if  AUen 
continued  to  follow  him  he  would  shoot  him  also,  did  go  there, 
and  fire  several  shots  into  Delaney 's  room;  that  he  was  dis- 
covered in  the  vicinity  of  Delaney 's  house  by  Allen,  who  went 
there  upon  hearing  the  shots ;  that  when  Allen  advanced  upon 
him,  he  ran  back  in  the  direction  of  his  own  house,  from 
which  he  again  came  almost  immediately  with  the  shot-gun, 
and  encountered  and  shot  the  deceased.  All  of  the  occur- 
rences of  the  evening  were  testified  to  as  having  taken  place 
within  about  two  hours,  and,  so  far  as  defendant  is  concerned, 
appear  to  have  been  parts  of  one  continuous  transaction, 
having  for  its  ultimate  object  the  doing  of  violence  to  De- 
laney and  Allen,  and  incidentally  resulting  in  the  killing  of 
deceased. 
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We  have  no  doubt  as  to  the  admissibility  of  this  evidence. 
It  is  of  coarse  true  that  evidence  as  to  difficulties  with  or 
threats  against  persons  other  than  the  deceased,  or  as  to  other 
offenses,  is  not  admissible  against  a  defendant  unless  there  is 
a  sufficient  connection  between  the  facts  sought  to  be  proved 
and  the  particular  act  under  investigation. 

Where  the  proffered  evidence  is  relevant  to  the  issue  being 
tried,  the  mere  fact  that  it  shows  threats  against  or  quarrels 
with  persons  other  than  the  deceased,  or  the  commission  of 
other  offenses  by  the  defendant,  is  no  legal  objection  to  its 
admission.  This  is  recognized  by  all  the  authorities,  includ- 
ing those  cited  by  defendant,  one  of  them  stating  that  *' while 
threats  against  the  deceased  are  admissible  in  evidence  to 
show  malice,  threats  against  another  person  are  only  admis- 
sible under  circumstances  which  show  some  connection  with 
the  injury  inflicted  on  the  deceased."  (People  v.  Bezy,  67 
CaL  223.)  The  evidence  here  admitted  comes  fully  within 
the  views  of  this  court  as  enunciated  in  People  v.  MUler,  12X 
CaL  343.  There,  as  here,  there  was  no  evidence  of  any  prior 
ill-will  on  the  part  of  the  defendant  against  the  deceased,  and 
there,  as  here,  the  only  possible  motive  for  the  killing  was  the 
fact  that  the  deceased  obtruded  himself  between  the  defendant 
and  the  object  of  his  vengeance,  and  was  endeavoring  to  pre- 
vent the  accomplishment  by  defendant  of  his  purpose  to  kill 
another.  In  that  case  evidence  that  Mrs.  Byan  had  two  days 
before  had  the  defendant  arrested  on  a  charge  of  disturbing 
the  peace;  that  on  the  day  of  the  homicide  he  went  to  the 
home  of  a  mutual  acquaintance  and  asked  her  on  some  pretext 
to  send  for  Mrs.  Ryan ;  that  when  Mrs.  Ryan  came  and  found 
defendant  there  she  at  once  left ;  that  defendant  pursued  her 
and  began  shooting  at  her;  that  she  ran  into  a  house  occupied 
by  deceased,  crying  for  protection,  and  that  thereupon  de- 
ceased endeavored  to  prevent  defendant  entering  the  house, 
whereupon  the  killing  occurred,  was  held  admissible. 

It  was  there  said  that  if  defendant  had  not  intended  to  kill 
Mrs.  Ryan  it  was  not  likely  that  he  would  suddenly  have 
formed  the  purpose  to  kill  deceased,  and  that  the  purpose  or 
intention  of  defendant  in  the  pursuit  of  Mrs.  Ryan  was  there- 
fore material  and  important  evidence.  The  evidence  admitted 
here  related  entirely  to  the  defendant's  state  of  mind  toward 
certain  i)ersons  who  were  the  objects  of  his  hostile  mission 
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when  he  left  his  home  with  a  shot-gun  and  encountered  de- 
ceased, and  to  his  intention  in  regard  to  such  persons.  It 
was  material  to  the  determination  of  the  question  as  to 
the  character  of  the  act  by  which  Farley,  who  interrupted 
him  in  his  mission,  was  killed,  and  to  this  purpose  it  was 
carefully  limited  by  .the  court  in  its  instructions.  (See, 
also,  People  v.  Craig,  111  Cal.  460;  People  v.  McKay,  122 
Cal.  630.) 

Something  is  said  about  the  admission  of  certain  testimony 
relative  to  defendant's  setting  fire  to  Delaney's  straw-stack, 
but  if  it  be  conceded  that  the  same  was  inadmissible,  it  was 
volunteered  by  the  witness  and  was  immediately  stricken  out 
by  the  court. 

The  fact  that  he  had  been  arrested  **for  larceny"  was 
elicited  by  defendant's  attorney  in  the  cross-examination  of 
a  witness,  and  no  motion  was  made  to  strike  it  out. 

7.  Complaint  is  made  as  to  the  instructions  defining  the 
difference  between  murder  in  the  first  degree  and  murder  in 
the  second  degree.  The  trial  court  very  fully  instructed  upon 
this  question,  but  in  no  place  erroneously  to  defendant's 
prejudice.  It  is  well  settled  that  to  constitute  murder  in  the 
first  degree  it «  not  essential  that  there  should  be  any  appre- 
ciable space  of  time  between  the  intent  to  kill  and  the  act  of 
killing, — i.  e.  any  interval  **  capable  of  being  appreciated  or 
duty  estimated."  The  intent  to  kill  must  be  formed  deliber- 
ately and  with  premeditation,  but  when  so  formed  there  need 
be  no  appreciable  space  of  time  between  the  intent  and  the 
act.  As  the  trial  court  told  the  jury,  **They  may  be  as  in- 
stantaneous as  successive  thoughts  of  the  mind,"  and  **It  is 
sufScient  that  the  killing  was  done  with  reflection  and  con- 
ceived beforehand,  although  the  deliberate  purpose  to  kiU 
and  the  act  of  killing  follow  each  other  as  rapidly  as  an 
act  can  follow  intent  conceived  by  the  mind."  These 
instructions  have  been  repeatedly  approved  by  this  court. 
If  a  portion  of  another  instruction,  apparently  given  at 
defendant's  request,  is  inconsistent  with  the  instructions 
already  noted,  and  states  the  rule  more  favorably  to 
defendant  than  it  should  have  done,  he  has  no  ground 
of  complaint. 

8.  The  instruction  as  to  the  care  with  which  the  defense  of 
insanity  is  to  be  examined  is  in  all  essentials  the  same  as  the 
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instruction  approved  in  People  v.  Pico,  62  Cal.  50,  and  People 
V.  Larrabee,  115  Cal.  158.  That  the  giving  of  such  an  in- 
struction will  not,  in  view  of  the  prior  decisions  of  this  court, 
be  held  error,  was  declared  in  People  v.  McCarthy,  115  Cal. 
255,  264.  It  was  there  stated,  however,  that  it  would  be 
better  if  such  instruction  were  omitted  altogether,  and  in 
that  statement  we  concur.  The  danger  therein  lies  in  the 
fact  that  a  jury  may  take  such  an  instruction  as  an  intima- 
tion by  the  judge  of  his  opinion  of  the  case  on  trial. 

9.  The  court  instructed  the  jury  that  a  person  is  presiuned 
to  be  sane  until  the  contrary  is  shown  by  a  preponderance  of 
evidence;  that  the  burden  of  proving  insanity  is  upon  the 
defendant;  and  that  to  entitle  defendant  to  a  verdict  upon 
the  issue  of  insanity,  the  evidence  ''must  be  such  in  amount 
that  if  a  single  issue  of  the  sanity  or  insanity  of  the  defendant 
should  be  submitted  to  you  in  a  civil  case,  you  would  find 
that  he  was  insane." 

These  instructions  were  strictly  in  accord  with  the  settled 
law  of  this  state.  {People  v.  Ward,  105  Cal.  335,  and  cases 
cited;  People  v.  Bartkleman,  120  Cal.  11;  People  v.  Plyler, 
126  Cal.  379,  383.)  Cases  from  other  courts  in  whose  juris- 
diction a  different  rule  exists  cannot  be  considered  as  author- 
ity here. 

10.  The  court  instructed  the  jury  as  follows,  viz.:  **If  you 
find  from  the  evidence  that  the  defendant  deliberately  and 
premeditatedly  intended  to  willfully,  unlawfully,  and  with 
malice  aforethought  kill  and  murder  one  Charley  Allen,  or 
any  other  human  being,  and  that  in  making  such  unlawful 
attempt  to  take  the  life  of  Charley  Allen,  or  any  other  per- 
son, the  defendant  intentionally  killed  Henry  B.  Farley,  the 
defendant  is,  under  such  circumstances,  just  as  guilty  of  the 
crime  of  murder  and  of  the  same  grade  of  offense  as  if  he  had 
unlawfully,  deliberately,  and  premeditatedly  and  with  malice 
aforethought  killed  Charley  Allen,  or  the  person  whom  he 
intended  to  kill,  instead  of  Henry  R.  Parley.  Under  such  cir- 
cumstances the  crime  is  as  complete  as  though  the  person 
against  whom  the  intent  to  kill  was  directed  had  been  in 
fact  kiUed.'' 

This  instruction  was  called  forth  by  the  fact  that  there  was 
some  testimony  tending  to  show  that  the  defendant  claimed 
that  he  mistook  Farley  for  Allen,  whom  he  intended  to  kill. 
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and  fired  the  fatal  shot  under  the  belief  that  he  was  firing  at 
AUen. 

The  defendant  claims  that  to  constitute  murder  in  the  first 
degree,  there  must  exist  in  the  mind  of  the  person  who  slays 
another  a  specific  intention  to  take  the  life  of  the  person  slain, 
and  if  he,  with  premeditated  intention  to  slay  one  i)er8on, 
against  his  intention,  slay  another,  it  will  not  be  murder  in 
the  first  degree.  He  therefore  claims  that  the  court  erred  in 
giving  the  foregoing  instruction,  and  in  refusing  his  requested 
instruction  29,  based  on  his  theory  of  the  law,  which  requested 
instruction  was  as  follows,  viz.:  **You  are  further  instructed 
that  the  malice  essential  to  constitute  murder  of  the  first  de- 
gree must  exist  towards  the  person  actually  killed,  and  if  it 
appears  that  the  defendant  entertained  no  malice  or  ill-will 
towards  the  deceased  at  the  time  of  the  killing,  but  that  he 
did  entertain  malice  and  ill-will  towards  Charley  Allen,  and 
that  he  shot  the  deceased  upon  the  erroneous  belief  that  it 
was  Allen,  it  would  constitute  murder  of  the  second  degree 
only.'' 

Decisions  cited  from  Tennessee  and  Texas  appear  to  sustain 
defendant's  contention.  {Bratton  v.  State,  10  Humph.  103; 
Musick  V.  State,  21  Tex.  App.  69.)  The  overwhelming  weight 
of  authority  is,  however,  the  other  way.  It  is  said  in  the 
American  and  English  Encyclopedia  of  Law  (2d  ed.,  voL  21, 
p.  165) :  **  There  is  some  conflict  of  authority  as  to  whether 
or  not  the  homicide  can  constitute  murder  in  the  first  degree, 
where  the  intent  was  to  kill  a  third  person,  but  by  some  acci- 
dent or  inadvertence  the  deceased  was  killed,  instead  of  the 
person  intended.  The  better  doctrine  is  that  a  homicide  so 
committed  is  as  much  murder  in  the  first  degree  as  it  would 
have  been  had  the  fatal  blow  reached  the  person  for  whom 
intended," — citing  the  following  cases,  which  uphold  the  rule 
stated  to  be  the  ** better  doctrine,"  viz.:  State  v.  Raymond, 
11  Nev.  98 ;  State  v.  Murray,  11  Or.  413,  415 ;  State  v.  Payton, 
90  Mo.  220;  Commonwealth  v.  Eisenhower,  181  Pa.  St.  470;* 
State  V.  McOonigle,  14  Wash.  594.  In  McClain  on  Criminal 
Law  (vol.  1,  sec.  323)  it  is  said:  **In  determining  the  crimi- 
nality of  the  act  of  killing  it  will  be  immaterial  whether  the 
intent  was  to  kill  the  person  killed  or  whether  the  death  of 
such  person  was  the  accidental  or  otherwise  unintended  result 

^69  Am.  St.  Bep.  670. 
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of  the  intent  to  kill  some  one  else — the  criminality  of  the  act 
will  be  deemed  the  same/' 

In  Wharton  on  Criminal  Law  (vol.  1,  sec.  120)  it  is  said: 
^'A  looking  for  B  sees  C  whom  he  mistakes  for  B  and  whom 
he  kills.  This  is  murder  because  the  intent  to  kill,  how- 
ever mistaken  his  reasoning,  was  really  pointed  at  C."  (See, 
also,  1  Wharton  on  Criminal  Law,  sec.  318;  also  Kerr  on 
Law  of  Homicide,  sec  99;  Bishop's  New  Criminal  Law, 
sec.  328.) 

Li  State  V.  McGonigle,  14  Wash.  594,  the  following  instruc- 
tion, **I  also  instruct  you,  where  a  person  purposely  and  of 
his  deliberate  and  premeditated  malice  attempts  to  kill  one 
person,  but  by  mistake  or  inadvertence  kills  another  instead, 
the  law  transfers  the  felonious  intent  from  the  object  of  his 
assault,  and  the  homicide  so  committed  is  murder  in  the  first 
degree,'*  was  held  correct 

The  exact  question  here  presented  does  not  appear  to  have 
ever  been  decided  by  this  court  (see,  however.  People  v.  Craig, 
m  Cal.  470;  People  v.  Olsen,  80  Cal.  126;  People  v.  Keefer, 
18  Cal.  636),  but  we  are  satisfied  that,  under  our  statute,  the 
law  is  as  stated  in  the  instruction  quoted  above  from  State 
V.  McOonigle,  14  Wash.  594.  The  court  therefore  did  not  err 
in  refusing  defendant's  instruction  on  this  subject.  We  see 
nothing  in  the  contention  that  the  instruction  on  this  subject, 
given  at  the  request  of  the  people,  invaded  the  province  of  the 
jury.  No  other  objection  that  demands  notice  is  made  thereto, 
and,  so  far  as  we  can  see,  it  correctly  stated  the  law  upon  the 
subject  under  discussion. 

11.  Defendant  complains  of  the  action  of  the  court  in 
modifying  some  requested  instructions  and  in  refusing  others. 
We  have  already  discussed  the  refusal  of  his  requested 
29th  instruction.  We  have  examined  the  others  and  find 
no  error.  Some  were  not  pertinent,  and  the  others  did 
not  correctly  state  the  law,  except  in  so  far  as  they  were 
given  after  modification,  or  fully  covered  by  other  portions 
of  the  charge. 

It  is  earnestly  urged  that  the  evidence  in  this  case  was  not 
such  as  to  justify  or  sustain  a  verdict  of  guilty  of  murder  in 
the  first  degree.  We  have  thoroughly  examined  and  consid- 
ered the  evidence  set  forth  in  the  record,  and  can  find  no  war- 
rant therein  for  the  setting  aside  of  the  verdict  of  the  jurors 
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who  tried  the  case,  and  the  decision  of  the  judge  who  denied 
the  motion  for  a  new  trial. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  .Van  Dyke,  J.,  and  Henshaw,  J., 
concurred. 

Lorigan,  J.,  having  presided  at  the  trial  in  the  lower  court, 
did  not  participate. 
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[L.  A.  No.  1398.    Department  One.— March  3,  1904.] 
E.  T.  LANGLEY,  Appellant,  v.  H.  C.  HEAD,  Respondent 

Election  Contest — Bill  of  Exceptions — ^Description  of  Ballots — 
EEFEBeNOB  to  Obiginals — RuLE  OP  CouRT. — Upon  an  election  con- 
test, in  cases  where  original  baUots  cannot  be  reproduced  or  described 
in  a  bill  of  exceptions  so  as  to  show  the  precise  question  raised, 
this  court,  under  rule  XXV,  wiU  order  original  ballots  to  be  r^ro- 
duced ;  but  this  rule  is  not  intended  to  dispense  with  the  description 
of  all  disputed  baUots  in  the  bill  of  exceptions,  and  in  cases  where 
the  question  is  such  that  the  condition  of  the  ballots  may  clearly 
be  exactly  shown  in  the  bill  of  exceptions  it  devolves  upon  the 
person  seeking  the  judgment  of  this  court  thereon  so  to  show  it; 
and  it  is  not  proper  practice  in  such  cases  to  abandon  all  de- 
scription of  ballots  in  the  bill  of  exceptions,  and  merely  to  ittet 
to  the  originals  therein. 

Id. — Opportunity  for  Inspection  of  Ballots. — ^It  is  the  duty  of  the 
court  to  afford  to  counsel  an  opportunity  for  such  an  inspection  of 
the  ballots  as  may  be  necessary  to  properly  present  the  questions 
raised  by  the  bill  of  exceptions. 

Id. — Marks  not  Distinguishing  Ballots. — ^Pencil-marks  on  ballots  so 
minute  and  light  that  they  are  not  readily  observable,  and  a  drop 
of  candle-grease  that  had  fallen  on  a  ballot  after  it  had  been 
voted,  and  ink-marks  on  the  back  of  a  ballot,  and  a  blot  on  another, 
and  a  tear  by  election  officers  cannot  serve  as  distinguishing  marks. 

Id. — ^Distinguishing  Marks. — An  erasure  clearly  appearing  on  the 
face  of  a  ballot,  and  two  crosses  placed  after  the  name  of  a  can- 
didate are  distinguishing  marks,  which  require  the  rejection  of 
ballots  containing  them. 

Id. — Objection  not  Made. — ^An  objection  to  ballots  not  made  in  the 
superior  court  will  not  be  considered  upon  appeal. 
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Id. — ^Dismissal  of  Contbst — Contibmation  or  Elkotion  op  CX>ntbstkk. 
— The  dimnisHal  of  a  eontest  praeticallj  operates  to  confinn  the 
election  of  a  contestee  who  holds  the  certificate  of  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    J.  S.  Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Howard  Bell,  A.  Y.  Wright,  and  Edwin  A.  Meaerve,  for 
Appellant. 

Victor  Montgomery,  and  Homer  G.  Ames,  for  Respondent. 

ANGELLOTTI,  J. — This  is  an  election  contest,  involving 
the  oflSce  of  district  attorney  of  the  county  of  Orange.  Upon 
the  canvass  of  the  returns  of  the  general  election  held  No- 
vember 4, 1902,  the  board  of  supervisors  declared  H.  C.  Head 
elected  to  said  office.  The  contestant,  E.  T.  Langley,  who  was 
the  (^posing  candidate  for  the  office,  thereupon  instituted 
this  contest,  and  upon  a  recount  of  the  ballots  in  the  superior 
court  it  was  determined  that  Head  had  received  1,781  votes 
and  Langley  1,763  votes. 

The  count  having  been  completed  with  this  result,  the  con- 
testant rested  his  case,  whereupon  the  contestee  moved  for  a 
nonsuit.  The  court  granted  the  motion  and  ordered  the  action 
dismissed,  and  thereupon  judgment  of  dismissal  was  entered. 

The  contestant  appeals  from  said  judgment 

The  only  grounds  of  contest  specified  in  the  statement  were, 
— 1.  Illegal  votes;  and  2.  Mistakes  of  the  boards  of  election 
in  the  counting,  tallying,  and  returning  of  votes.  Upon  the 
trial  contestant  confined  his  case  to  a  recount  of  the  ballots, 
and  the  only  complaint  made  by  him  on  this  appeal  is,  that 
the  trial  court  erred  in  numerous  rulings  upon  ballots,  exclud- 
ing many  that  should  have  been  counted  for  him,  and  counting 
for  the  contestee,  Head,  many  that  should  have  been  excluded. 
The  contestee  has  incorporated  in  the  bill  of  exceptions  his 
exceptions  to  certain  rulings  of  the  court  in  the  counting  of 
the  ballots,  complaining  that  the  court  excluded  many  ballots 
that  should  have  been  counted  for  him,  and  counted  for  Lang- 
ley many  ballots  that  should  have  been  rejected. 

Copies  of  the  disputed  ballots  are  not  contained  in  the  bil) 

CXL.II.  Cal.— 24 
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of  exceptions,  and  such  ballots  are  made  a  part  of  the  bill  only 
by  the  following  reference,  viz.:  **Each  and  all  of  the  ex- 
hibits mentioned  in  this  bill  of  exceptions  are  by  reference 
made  a  part  hereof  and  exhibits  heieto.''  Under  an  order 
made  by  this  court,  on  the  application  of  the  contestant,  all 
of  the  disputed  ballots  have  been  forwarded  to  us  for  in- 
spection. There  are  1,201  of  these  ballots.  It  is  earnestly 
contended  by  contestee  that  there  is  no  warrant  for  the  pro- 
duction of  the  original  ballots  or  for  the  examination  thereof 
by  this  court,  and  that  copies  thereof  should  have  been  in- 
serted in  the  bill  of  exceptions. 

This  court  has  on  several  occasions  ordered  that  certain 
original  ballots  concerning  which  a  dispute  existed  be  pro- 
duced for  inspection  by  this  court  on  the  hearing  of  the  ap- 
peal. In  these  cases  it  was  doubtless  recognized  that  in  some 
instances  it  was  practically  impossible  to  so  exactly  repro- 
duce the  original  ballot  as  to  properly  show  the  question  pre- 
sented, and  that  an  inspection  of  the  original  was  therefore 
essential  to  a  determination  of  that  question.  Rule  XXV  of 
this  court  provides  for  the  inspection  of  an  original  paper, 
where  such  an  inspection  is  shown  to  be  necessary  to  a  correct 
decision  of  the  appeal.  It  was,  however,  never  contemplated 
that  this  should  lead  to  a  practice  that  has  been  adopted  in 
this  case, — ^viz.,  the  abandonment  of  all  attempt  to  describe 
the  disputed  ballots  in  the  bill  of  exceptions,  and  the  bringing 
to  this  court  of  all  of  the  ballots  objected  to.  Where  the  ques- 
tion in  relation  to  a  ballot  is  such  that  the  condition  of  the 
ballot  may  clearly  be  exactly  shown  in  the  bill  of  exceptions, 
it  devolves  upon  the  person  seeking  the  judgment  of  this  court 
thereon  to  so  show  it.  Nearly  one  fourth  of  the  ballots  in  this 
case  presented  the  single  question  as  to  the  effect  of  the  pla- 
cing of  a  cross  by  the  voter  after  the  words  '*No  nomination." 
This  question  might  have  been  presented  by  half  a  dozen  lines 
in  the  bill  of  exceptions,  and  there  could  not  be  any  neces- 
sity for  an -examination  of  those  ballots  by  this  court.  The 
same  is  true  of  the  great  bulk  of  the  disputed  ballots  in  this 
case.  While  the  practice  here  adopted  has  doubtless  light- 
ened the  labors  of  counsel,  it  has  added  materially  to  the  labor 
of  this  court,  and  its  practical  effect  has  been  to  convert  the 
court  into  a  canvassing  board.  It  is  due  to  counsel  in  this 
case  to  state,  that  the  record  shows  that  the  ballots,  imme- 
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diately  upon  being  counted  in  court,  were  again  sealed  up, 
and  that  it  is  stated  by  counsel  for  appellant  that  they  were 
not  thereafter  allowed  to  inspect  the  same  for  the  purpose  of 
preparing  their  bill  of  exceptions.  There  can  be  no  doubt 
that  opportunity  for  such  an  inspection  as  may  be  necessary 
to  properly  present  the  questions  raised  should  be  afforded 
counsel  in  such  eases.  Waiving  all  questions  as  to  the  right 
of  this  court  to  examine  the  original  ballots,  and  as  to  whether 
it  should  countenance  the  practice  here  followed  to  the  extent 
of  making  such  an  examination,  an  inspection  of  those  ballots 
discloses  the  fact  that  the  appeal  is  without  merit. 

Disregarding  those  ballots  which  were  objected  to  on  the 
ground  that  two  or  more  crosses  had  been  made  thereon  after 
a  candidate's  name,  which  will  be  hereinafter  noticed,  we 
find  twelve  errors  against  Langley,  and  twelve  errors  against 
Head.  Certain  ballots  were  excluded  on  the  ground  that  they 
had  on  the  face  thereof  pencil-marks,  serving  as  distinguish- 
ing marks.  Of  these,  defendant's  exhibits  145,  149,  151,  155, 
180,  181,  and  182,  cast  for  Langley,  and  plaintiff's  exhibits 
230,  231,  232,  233,  and  234,  cast  for  Head,  should  have  been 
counted.  The  alleged  pencil-marks  on  these  baUots  were  so 
minute  and  light  that  they  are  not  readily  observable,  and 
could  not  have  served  as  distinguishing  marks.  Defendant's 
exhibits  395  and  618,  excluded  on  the  ground  of  an  alleged 
seal  on  the  back,  defendant's  exhibit  483,  excluded  on  the 
ground  of  blots,  and  defendant's  exhibit  16,  excluded  on  the 
ground  of  ink-marks  on  back,  should  all  have  been  counted 
for  Langley.  The  alleged  seal  on  the  back  of  the  two  ballots 
was  apparently  only  a  drop  of  candle-grease  that  had  fallen 
on  the  ballot  after  it  had  been  voted,  and  the  ink-marks  on 
the  back  of  one  ballot  and  the  blot  on  the  other  were  such  that 
they  could  not  have  served  as  distinguishing  marks. 

The  objection  to  plaintiff's  exhibit  522,  counted  for  Head, 
should  have  been  sustained.  An  erasure  was  clearly  apparent 
on  the  face  thereof.  On  the  other  hand,  plaintiff's  exhibits 
171,  417,  and  551,  excluded  by  the  trial  court,  should  have 
been  counted  for  Head.  None  of  these  ballots  was  open  to  the 
objection  stated  in  the  lower  court,  and  it  is  well  settled  that 
an  objection  to  a  ballot  will  not  be  considered  unless  it  is  first 
made  in  the  superior  court.  (People  v.  Camphdl,  138  Cal. 
22.)    Plaintiff's  exhibits  96  and  187,  excluded  on  the  ground 
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that  they  were  torn,  should  have  been  counted  for  Head.  In 
each  case  it  was  plain  that  the  tear  was  made  by  the  election 
oflScers.  Plaintiff 's  exhibit  240,  excluded  on  the  ground  of  an 
erasure  on  the  face  of  the  ballot,  should  have  been  counted 
for  Head.  It  contained  no  erasure  that  we  have  been  able  to 
discover.  The  correction  of  these  errors  would  give  each  of 
the  candidates  eleven  additional  votes,  still  leaving  Head  with 
a  majority  of  eighteen.  There  are  ten  ballots  (plaintiff's  ex- 
hibits 47,  55,  87,  88,  245,  423,  443,  525,  and  defendant's  ex- 
hibits  71  and  390)  presenting  debatable  questions,  which  we 
do  not  deem  it  necessary  to  discuss.  Of  these,  two  were  Lang- 
ley  ballots,  excluded  by  the  court,  and  three  were  Head  ballots, 
counted  by  the  court  The  other  five  were  Head  ballots  that 
were  excluded.  If  it  be  conceded  that  none  of  the  three  Head 
ballots  should  have  been  counted,  and  that  the  two  Langley 
ballots  should  have  been  counted,  it  would  result  in  a  gain  of 
five  votes  to  Langley,  leaving  Head  with  a  majority  of  thirteen. 

In  all  other  respects,  except  in  the  case  of  objections  to 
ballots  on  the  ground  that  the  voter  had  placed  two  crosses 
opposite  the  name  of  a  candidate,  the  rulings  of  the  trial  court 
were  correct. 

Under  the  statute  relating  to  distinguishing  marks,  as  it 
existed  in  November,  1902,  and  the  decisions  of  this  court  rela- 
tive thereto,  many  ballots  that  were  counted  by  the  trial  court 
should  have  been  excluded  upon  the  objection  made  to  the 
effect  that  the  voter  had  placed  two  or  more  crosses  opposite 
the  name  of  a  candidate.  As  the  legislature  at  its  last  session 
amended  the  law  in  this  respect  (Pol.  Code,  sec.  1211,  Stats. 
1903,  p.  149),  it  would  serve  no  useful  purpose  to  here  dis- 
cuss the  former  decisions  of  this  court  relating  to  this  matter. 
It  is  suiBcient  here  to  say  that  a  careful  examination  of  the 
ballots  objected  to  on  this  ground  develops  the  fact  that  both 
Langley  and  Head  ballots  objected  to  on  this  ground  were 
erroneously  counted,  but  that  the  number  so  counted  for 
Langley  exceeded  the  number  counted  for  Head.  It  also 
further  appears  that  three  Langley  ballots  (defendant's  ex- 
hibits 122,  319,  and  452)  and  five  Head  ballots  (plaintiff's 
exhibits  237,  378,  385,  422,  and  426),  excluded  on  this  ground, 
should  have  been  counted.  Deducting  from  the  vote  of  the 
respective  candidates  the  ballots  which  should  have  been  ex- 
cluded on  account  of  the  "double  crosses,"  and  adding  the 


Digitized  by  LjOOQIC 


March,  1904.]  Estate  op  Lynch.  373 

ballots  improperly  excluded,  would  still  further  increase  the 
majority  of  the  contestee. 

Upon  the  showing  made  in  the  trial  court  the  contestee  was 
entitled  to  a  judgment  confirming  his  election.  (Code  Civ. 
Proc,  sec.  1122.)  Such  is  the  practical  effect  in  this  case  of 
the  judgment  of  dismissal. 

The  judgment  is  aflSrmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sae.  No.  1145.     Department  One. — March  3,  1904.] 

In  the  Matter  of  the  Estate  of  DENNIS  LYNCH,  Deceased. 
DENNIS  LYNCH,  Appellant,  v.  M.  M.  LYNCH  et  al., 
Bespondents. 

Estates  of  Deceased  Persons — Distribxjtion — False  Description  of 
Land  in  Will — ^Jneffective  Devise. — A  deviee  in  a  will  of  a  tract 
of  land  which  the  testator  did  not  own,  and  which  was  specifically 
described  as  being  the  south  half  of  a  certain  quarter-section, 
cannot,  in  the  absence  from  the  will  of  any  other  evidence  of 
the  testator's  intent,  be  construed  as  being  a  devise  of  a  dif- 
ferent quarter-section  in  the  same  section  which  was  owned  by 


Id. — ^WiLL  Must  be  Wholly  Written — Void  Description. — The  will  of 
the  deceased  must  be  entirely  in  writing,  and  there  must  be  sufficient 
in  the  will,  after  rejecting  the  false  terms,  to  designate  with  reason- 
able certainty  the  particular  tract  which  the  testator  intended  to 
dispose  of  thereby.  Where  the  will  is  entirely  devoid  of  any  general 
description  which  can  be  identified  by  extrinsic  evidence,  and  the 
rejection  of  the  false  terms  of  description  leaves  the  description 
not  merely  imperfect,  but  hopelessly  uncertain,  it  is  wholly  void. 

Id. — Presumption  of  Ownership  not  Part  of  Will. — The  presumption 
that  a  testator  intends  to  dispose  only  of  his  own  property,  and 
not  property  over  which  he  has  no  control,  is  no  part  of  a  will, 
and  in  the  absence  of  words  in  the  will  indicating  such  intention 
the  court  cannot  insert  such  presumption  in  the  will  by  construction 
80  as  to  make  it  operative. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  denying  a  petition  for  partial  distribution  of  the 
estate  of  a  deceased  testator.    W.  B.  Wallace,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Lamberson,  and  Roth  &  McFadzean,  for  Appel- 
lant. 

Bradley  &  Famsworth,  for  Respondents. 

SHAW,  J. — This  is  an  appeal  by  Dennis  Lynch,  nephew  of 
the  deceased,  and  claiming  to  be  a  devisee  under  his  will,  from 
an  order  denying  his  petition  for  partial  distribution  of  the 
estate  of  said  deceased,*  and  declaring  that  he  is  not  entitled 
to  any  of  said  estate  under  the  provisions  of  the  will. 

Omitting  the  provisions  giving  other  legacies  and  devises, 
the  portion  of  the  will  material  to  the  right  of  appellant  is  as 
follows:  **In  the  name  of  God,  Amen.  I,  Dennis  Lynch,  of 
the  county  of  Tulare,  state  of  California  .  .  do  make,  publish 
and  declare  this  my  last  will  and  testament,  in  the  manner 
following  that  is  to  say :  .  .  .  Seventhly :  I  give  and  bequeath 
to  Dennis  Lynch,  my  nephew,  all  that  certain  lot,  piece,  or 
parcel  of  land  lying  and  being  in  Tulare  County,  state  of 
California,  and  described  as  follows,  to  wit:  the  S.  i  of  the 
N.  W.  i  of  sec.  1,  T.  21,  R.  27  E."  It  will  be  observed  that 
the  land  described  in  the  seventh  clause  of  the  will  was  the 
south  half  of  the  northwest  quarter  of  section  one.  The  ap- 
pellant's  petition  for  distribution  asked  that  there  be  dis- 
tributed to  him  the  west  half  of  the  southwest  quarter  of  said 
section.  The  appellant's  contention  is,  that  the  will  must  be 
construed  to  describe  the  west  half  of  the  southwest  quarter, 
instead  of  the  south  half  of  the  northwest  quarter.  Upon  the 
hearing  of  the  petition  it  was  admitted  by  all  the  parties  in 
interest  that  the  deceased  never  did  own  any  land  in  section 
one  aforesaid,  except  the  west  half  of  the  southwest  quarter, 
and  that  he  never  owned  the  south  half  of  the  northwest  quar- 
ter. Upon  this  evidence  the  appellant  insists  that  it  cannot 
be  presumed  that  the  deceased  intended  to  devise  property 
which  he  did  not  own,  and  consequently  that  the  will  must  be 
construed  so  as  to  describe  the  property  which  he  did  own, 
and  that  the  portions  thereof  which  constitute  a  false  de- 
scription of  the  property  which  he  owned  must  be  rejected. 
Jn  support  of  this  contention  he  cites  the  provisions  of  the 
Civil  Code,  as  follows:  Sec.  1340:  **When,  applying  a  wiU, 
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it  is  found  that  there  is  an  imperfect  description,  or  that  no 
person  or  property  exactly  answers  the  description,  mistakes 
and  omissions  must  be  corrected,  if  the  error  appears  from 
the  context  of  the  will  or  from  extrinsic  evidence;  but  evi- 
dence of  the  declarations  of  the  testator  as  to  his  intentions 
cannot  be  received."  Sec.  1317:  **A  will  is  to  be  con- 
strued according  to  the  intention  of  the  testator.  Where  his 
intention  cannot  have  eflfect  to  its  full  extent,  it  must  have 
effect  as  far  as  possible."  Sec.  1318:  **In  case  of  un- 
certainty arising  upon  the  face  of  a  will,  as  to  the  application 
of  any  of  its  provisions,  the  testator's  intention  is  to  be  ascer- 
tained fr6m  the  words  of  the  will,  taking  into  view  the  cir- 
cumstances under  which  it  was  made,  exclusive  of  his  oral 
declarations."  Sec.  1325:  **The  words  of  a  will  are  to  re- 
ceive an  interpretation  which  will  give  to  every  expression 
some  effect,  rather  than  one  which  will  render  any  of  the  ex- 
pressions inoperative."  Sec.  1326:  **0f  two  modes  of 
interpreting  a  will,  that  is  to  be  preferred  which  will  prevent 
a  total  intestacy."  He  also  cites  in  support  of  his  proposition 
the  following  authorities:  Patch  v.  White,  117  U.  S.  219; 
Estate  of  Callaghan,  119  Cal.  571 ;  Brack  v.  Tucker,  32  Cal. 
426;  S.  C.  42  Cal.  346;  Pocock  v.  Redinger,  108  Ind.  573;^ 
Decker  v.  Decker,  121  111.  341 ;  Huffman  v.  Young,  170  111. 
290;  Chambers  v.  Watson,  60  Iowa,  339;*  Seebrock  v.  Fedawa, 
33  Neb.  413 ;»  Stewart  v.  Stewart,  96  Iowa,  620.  By  the  appli- 
cation of  these  principles  it  is  contended  that  the  seventh 
clause  must  be  changed  by  striking  therefrom  the  letter  **S." 
and  the  letters  **N.  W."  and,  thus  altered,  with  the  applica^ 
tion  of  the  fact  that  the  deceased  owned  but  one  tract  of  eighty 
acres  in  the  section,  it  would  follow  that  the  devise  carried  the 
particular  half-quarter-section  which  he  owned  within  that 
section.  This  proposition,  however,  violates  one  fundamental 
rule  with  respect  to  the  making  of  wills,  which  is,  that  the  will 
of  a  deceased  must  be  entirely  in  writing.  (Civ.  Code,  sec. 
1276.)  There  must  be  suflScient  in  the  will,  after  striking  out 
the  false  terms,  to  designate  with  reasonable  certainty  the 
particular  tract  which  the  testator  intended  to  dispose  of 
thereby.  In  this  case  this  essential  element  is  lacking.  If  we 
strike  out  the  false  words  of  the  description,  it  will  then  read 

*  58  Am.  Rep.  71,  and  note.  •  29  Am.  St.  Eep.  488. 

'46  Am.  Bep.  70,  and  note. 
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thus:  "I  give  and  bequeath  to  Dennis  Lynch,  my  nephew,  all 
tLat  certain  lot,  piece,  or  parcel  of  land  lying  and  being  in 
Tulare  County,  state  of  California,  and  described  as  follows, 
to  wit:  The  one  half  of  the  one  quarter  of  section  one,"  etc. 
The  effect  of  this  would  be  nothing  more  than  to  state  that  he 
gives  to  the  devisee  the  half  of  a  quarter-section  within  that 
section,  but  leaves  it  entirely  uncertain  as  to  which  half  or 
which  quarter  is  referred  to.  There  are  four  quarter-sections 
within  the  section,  each  of  which  can  be  divided  into  halves  in 
four  different  ways,  so  that  there  are  sixteen  descriptions  of 
land  to  which  this  language  could  apply  with  equal  certainty, 
and  if  the  will  is  so  construed  it  would  be  absolutely  uncertain 
and  ineffective  for  that  reason.  It  is  not  a  case  of  an  im- 
perfect description  which  can  be  made  certain  by  the  applica- 
tion of  extrinsic  facts  to  such  description  as  there  is,  which  is 
the  condition  contemplated  .by  section  1340  of  the  Civil  Code, 
but  a  case  of  a  description  so  uncertain  that  it  is  wholly  void. 
In  all  the  cases  to  which  the  appellant  refers  in  support  of  his 
proposition,  except  Chambers  v.  Watson,  it  will  be  found  on 
examination  that,  in  addition  to  the  language  of  the  particular 
description,  which,  if  the  false  calls  are  omitted,  would  be  left 
uncertain,  as  in  this  case,  there  is  some  general  description 
which  points  out  with  certainty  the  property  intended  to  be 
described.  Thus,  for  illustration,  if  in  the  present  case  the 
testator  had  declared  in  his  will  that  he  gave  to  Dennis  Lynch 
''nuy  land,  being  the  south  half  of  the  northwest  quarter  of 
section  one,  township  21,  range  27  east,  in  Tulare  County, 
California,"  or  if  there  had  been  other  words  showing  an  in- 
tention to  devise  his  own  land,  and  it  had  been  shown  by  evi- 
dence that  the  testator  at  the  time  of  making  the  will  owned 
but  one  tract  of  eighty  acres  within  the  section,  and  that  this 
tract  was  the  west  half  of  the  southwest  quarter,  and  not  the 
south  half  of  the  northwest  quarter,  the  words  **my  land"  in 
the  description,  or  other  words  of  like  import  in  the  will, 
would  remove  the  uncertainty,  identify  the  tract  devised,  and 
control  the  false  part  of  the  description.  There  would  then 
be  enough  in  the  will,  after  excluding  the  false  part  of  the 
description,  to  identify  the  land  intended  to  be  disposed  of. 
But  where,  as  in  this  case,  the  will  is  absolutely  devoid  of  any 
general  description,  and  does  not,  by  its  own  terms,  indicate  an 
intention  to  dispose  only  of  land  owned  by  the  testator,  the 
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court  cannot  insert  words  in  the  will  to  express  that  inten- 
tion and  thereby  make  the  will  certain.  The  will  must  be 
wholly  in  writing,  and  the  written  words,  with  the  aid  of  the 
extrinsic  facts  to  which  they  may  be  held  to  apply,  must  be 
sufficient  to  identify  the  prope|;ty.  It  is  true  that  a  testator 
is  usually  presumed  to  dispose  only  of  his  own  property,  and 
not  to  intend  the  idle  ceremony  of  making  a  devise  of  prop- 
erty over  which  he  has  no  control.  But  this  presumption  is 
no  part  of  a  will,  and  the  court  cannot  insert  it  in  the  will  by 
construction  in  order  to  make  it  operative.  There  must  be 
words  in  the  will  itself*  indicating  such  intention.  These 
propositions  are  supported  by  the  authorities  cited  by  the 
appellant  above  mentioned,  and  also  by  the  following :  Estate 
of  Young,  123  Cal.  337;  Zirkle  v.  Leonard,  61  Kan.  636; 
Kurtz  V.  Kibner,  55  111.  514  ;i  Bingel  v.  Volz,  142  111.  214 ;« 
Sturgis  v.  Work,  122  Ind.  134 ;»  Funk  v.  Davis,  103  Ind.  281. 
We  think  the  court  below  was  correct  in  refusing  to  construe 
the  will  as  prayed  for  by  the  petitioner. 
The  order  is  affirmed* 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  1374.    Department  One. — March  3,  1904.] 

In  the  Matter  of  the  Estate  of  JOHN  NEWLOVE,  Deceased. 
MERCANTILE  TRUST  COMPANY,  AppeUant,  v. 
CHARLES  W.  NEWLOVE  and  JOSEPH  H.  NEW- 
LOVE,  Executors,  etc.,  et  al.,  Respondents. 

Estates  of  Decbasxd  Persons — Sale  of  Lands — Title  of  Heirs — 
Vested  Bights — ^Xnoperathte  Amendments — Sale  for  Best  In- 
terest.— The  title  to  land  vests  in  the  heirs  of  a  deceased  person 
at  the  time  of  his  death,  subject  onlj  to  the  law  for  the  sale  of 
lands  of  the  decedent  then  operative.  Where  the  deceased  died 
prior  to  the  amendments  of  1893  to  sections  1536,  1537,  1542,  and 
1543  of  the  Code  of  Civil  Procednre,  authorizing  a  sale  when  it 
appears  to  be  for  the  advantage,  benefit,  and  best  interest  of  those 
interested,  the  vested  rights  of  the  heirs  cannot  be  affected  or 
impaired  thereby. 

*8  Am.  Bep.  665,  and  note.  •  17  Am.  St.  Bep.  349. 

•  34  Am.  St.  Bep.  64. 
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Id. — ^Valuablb  Farm  CJontainino  Oil — Powir  to  Sell  Entire  Tract — 
Equitable  Partition  Impraotioabls. — Under  section  1542  of  the 
Code  of  Civil  Procedure,  as  it  stood  prior  to  the  amendments  of  1893, 
a  sale  of  the  whole  of  a  valuable  tract  of  farming  land,  containing 
valuable  deposits  of  oil  and  asphalt,  unevenly  distributed,  and  worth 
in  the  aggrejgate  seven  hundred  and  fif tj  thousand  dollars,  may  be 
ordered  to  pay  the  sum  of  fifty-one  thousand  six  hundred  and  fifty 
dollars  for  debts,  expenses  of  administration,  and  legacies,  where 
it  appears  that  the  character  of  the  land  is  such  that  if  a  part  be 
sold  the  residue  could  not  be  beneficially  or  equitably  partitioned 
among  the  heirs  and  devisees  without  a  sale.     ' 

Id. — SUFFICIENOT    OF    EVIDENCE — ^ImMATERL&L    PiNDINO — ^DETRIMENT    TO 

Besidue. — ^Where  the  court  found  upon  suf&cient  evidence  that  it 
was  impracticable  to  make  an  equitable  partition  of  the  residue  of 
the  tract,  another  finding,  that  a  sale  of  part  of  the  land  would  be 
a  detriment  to  the  residue,  is  immaterial,  and  it  is  unnecessary 
to  inquire  whether  it  is  supported  by  the  evidence. 

Id. — Raising  of  Monet  by  Mortgage — Necessity  of  Sale. — The  fact 
that  the  money  needed  for  administration  might  be  raised  by 
mortgage  on  the  land  is  not  conclusive;  and  where  it  does  not 
appear  that  the  heirs  have  any  other  property  or  interests,  and  that 
the  present  income  of  the  land  is  not  sufficient  to  pay  the  mortgage 
without  a  sale  of  the  property,  the  court  did  not  err  in  finding 
that  a  sale  of  the  entire  tract  was  necessary  an<]  in  ordering  the 
sale  thereof. 

Id. — Pendency  of  Action  Involving  Strip. — The  pendwicy  of  an  action 
involving  a  narrow  strip  along  the  southern  line  of  the  farm  will 
not  preclude  a  sale,  where  the  circumstances  are  not  such  as  to 
make  a  sufficient  cause  to  refuse  the  order. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  for  the  sale  of  the  real  estate  of  a  deceased 
person.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richards  &  Carrier,  for  Appellant. 

B.  F.  Thomas,  for  Executors,  Respondents. 

SHAW,  J. — This  is  an  appeal  from  an  order  for  the  sale 
of  the  real  estate  belonging  to  the  deceased.  The  appeal  is  by 
the  Mercantile  Trust  Company,  a  corporation,  which  has  suc- 
ceeded to  the  interest  of  Frank  H.  Newlove,  one  of  the  heirs 
of  the  deceased  and  a  devisee  under  the  wiU.  The  principal 
question  presented  upon  the  appeal  is  whether  or  not,  under 
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the  facts  shown,  the  court  is  justified  in  ordering  the  sale  of 
the  entire  real  estate  of  the  deceased,  instead  of  a  part  thereof 
only. 

The  entire  real  estate  of  the  deceased  consisted  of  a  tract  of 
2,945  acres  of  farming  land.  The  petition  alleges  that  it  was 
of  the  value  of  $750,000,  and  that  the  debts,  expenses  of  ad- 
ministration, and  legacies,  with  interest,  amounted  to  $51,650. 
The  reason  given  for  asking  a  sale  of  the  entire  tract,  instead 
of  only  a  part,  was,  that  it  was  to  the  advantage  and  benefit  of 
those  interested  that  the  whole  be  sold,  because,  it  is  alleged, 
a  considerable  portion  of  the  land  contained  oil  and  asphalt 
deposits  of  great  value  which  were  not  evenly  distributed  over 
the  whole  of  it ;  that  it  was  impossible  to  determine  what  por- 
tion of  the  land  contained  such  deposits,  and  that  the  location, 
extent,  and  quality  of  the  same  was  so  uncertain  that  an  equi- 
table partition  could  not  be  made.  The  prayer  was  for  an 
order  to  sell  the  whole  tract,  or  such  parts  thereof  as  the  court 
should  judge  necessary  or  beneficial.  The  appellant  appeared 
and  contested  the  petition,  denying  the  allegations  above  men- 
tioned, and  averring  in  addition  thereto  that  a  suit  was  pend- 
ing, involving  the  title  to  a  strip  of  land  two  or  three  chains 
wide  along  the  south  boundary  of  the  tract,  that  this  impaired 
the  value  of  that  portion  of  the  land  so  that  it  was  not  advis- 
able, until  the  litigation  was  settled,  to  offer  the  same  for  sale, 
and  further  that  the  amount  necessary  to  pay  the  debts,  ex- 
penses of  administration,  and  legacies  could  be  raised  by  a 
mortgage  upon  the  property,  so  that  a  sale  of  any  part 
thereof  was  unnecessary.  The  court  found  in  favor  of  the 
petitioners,  and  thereupon  made  an  order  for  the  sale  of  the 
entire  tract. 

The  deceased  died  in  1889,  and  therefore  the  court  had  no 
power  to  proceed  xmder  the  amendments  of  1893  to  sections 
1536,  1537,  1542,  and  1543  of  the  Code  of  Civil  Procedure, 
authorizing  a  sale  to  be  made  when  it  appears  to  be  for  the 
advantage,  benefit,  and  best  interest  of  those  interested.  The 
title  to  the  land  vested  in  the  heirs  at  his  death,  subject  only 
to  such  powers  to  order  a  sale  in  course  of  administration  as 
were  then  possessed  by  the  court.  These  vested  rights  could 
not  be  impaired  or  affected  by  subsequent  legislation  giving  a 
power  of  sale  for  new  purposes  different  from  and  greater 
than  those  conferred  by  the  law  in  force  at  the  death  of  the 
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deceased.  {Estate  of  Packer,  125  Cal.  396  •/  Brenham  v.  Story, 
39  Cal.  179;  Pry  or  v.  Downey,  60  Cal.  409.) 

The  only  power  under  which  in  this  case  the  court  could 
order  a  sale  of  more  land  than  was  necessary  for  the  payment 
of  debts,  legacies,  and  expenses  of  administration  was  that 
given  by  section  1542  of  the  Code  of  Civil  Procedure,  as  it 
stood  prior  to  the  amendment  of  1893.  It  then  provided,  in 
effect,  that  if  upon  the  hearing  of  a  petition  for  sale  it  ap- 
peared necessary  to  sell  a  part  of  the  real  estate,  and  it  should 
further  appear  that,  after  a  sale  of  any  such  part  as  might  be 
required  to  raise  the  necessary  money,  '*the  residue  .  .  . 
would  be  of  such  a  character  with  reference  to  its  future  dis- 
position among  the  heirs  or  devisees,  as  clearly  to  render  it  for 
the  best  interests  of  all  concerned  that  the  same  should  be 
sold,"  the  court  might  order  the  sale  of  all  of  the  real  estate. 
There  is  nothing  in  the  language  of  this  part  of  the  section 
implying  that  the  "character  [of  the  residue]  with  reference 
to  its  future  disposition"  is  something  that  must  be  produced 
or  caused  by  the  proposed  sale  and  consequent  severance  of  a 
part.  It  does  not  mean  that  the  sale  of  the  whole  can  be 
ordered  only  when  the  sale  of  a  part  would  cause  the  re- 
mainder to  become  unfit  for  disposition  among  those  interested. 
The  sale  of  the  entire  real  estate  may  be  ordered,  under  this 
part  of  the  section,  whenever  the  remainder  that  would  be 
left,  after  the  sale  of  any  proposed  part,  would  be,  of  itself, 
and  irrespective  of  the  effect  of  the  segregation  of  the  part 
sold,  of  a  character  that  would  make  it  difficult  or  impossible 
to  dispose  of  it  among  the  interested  parties,  and  so  render 
it  to  their  interest  to  have  such  residue  also  sold.  It  is  the 
character  of  the  remainder  itself  that  is  to  render  it  for  the 
interest  of  the  parties  to  have  such  remainder  sold,  and  not 
the  effect  thereon  of  the  sale  of  the  other  x>art.  This  dis- 
tinction is  important  to  the  decision  of  the  present  case.  For 
here  the  particular  fact  that  makes  the  residue,  after  the  sale 
of  any  possible  part,  unfit  for  disposition  among  the  inter- 
ested parties  is,  that  the  entire  tract  contains  mineral  oil,  or 
is  supposed  to  contain  it,  and  is  very  valuable  for  that  reason, 
and  comparatively  worthless  for  any  other  purpose,  and  that 
the  oil  is  not  developed,  nor  its  location,  quantity,  and  quality 
in  the  respective  parts  of  the  land  ascertained,  and  for  that 
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reason  no  equitable  or  intelligent  partition  among  the  heirs 
and  devisees  could  be  made  of  it.  But  this  condition  is  that 
of  the  land  as  a  whole,  and  also  of  every  part  of  it,  and  it 
cannot  be  said  that  the  segregation  of  any  part  by  a  sale 
would  render  the  remainder  either  more  or  less  divisible  than 
it  was  before.  It  would  have  no  effect  whatever  upon  the 
divisibility  of  the  remainder,  and  if  the  sale  of  the  part  must 
be  the  cause  of  the  indivisibility  of  the  remainder,  then  the 
sale  would  be  unauthorized.  But  if  it  is  sufficient  that  after 
the  sale  of  a  part  the  remainder  would,  from  any  cause,  be 
indivisible,  so  that  it  could  not  be  successfully  and  benefi- 
cially disposed  of  among  the  heirs  and  devisees  without  a 
sale,  then  the  sale  of  the  whole  would  be  within  the  power 
of*  the  court  It  appears  both  from  the  recitals  embraced  in 
the  order  as  entered  and  from  the  evidence  in  the  case  that 
the  entire  tract  was  of  the  character  above  described;  and 
that  after  the  sale  of  any  part  of  it,  the  residue,  because  of  its 
original  condition,  would  be  of  such  a  character  that  a  parti- 
tion of  it  could  not  be  made  so  as  to  give  each  his  just  propor- 
tion of  the  value,  and  therefore  the  case  comes  clearly  within 
the  provisions  of  the  part  of  the  section  above  quoted.  The 
court,  under  such  circumstances,  was  authorized  to  make  the 
order  for  the  sale  of  the  entire  tract.  The  court  does  not  ex- 
pressly find  that  the  remainder,  after  the  sale  of  any  part, 
would  be  impossible  of  partition,  but  this  is  necessarily  im- 
plied from  the  findings,  that  *' owing  to  the  uncertainty  of 
the  distribution  of  the  oil,  and  as  to  its  location,  quantity, 
and  quality  in  said  real  estate,  it  is  impossible  to  make  a  fair 
and  equitable  partition  of  the  entire  tract,"  and  that  "the 
water  on  said  parcel  of  land  is  limited  to  two  places,  which 
renders  it  impracticable  to  make  an  equitable  partition  of 
said  tract.'*  These  findings  are  fully  sustained  by  the  evi- 
dence. 

The  appellant  contends  that  the  finding  that  it  is  necessary 
to  sell  any  part  of  the  land  to  pay  the  debts,  expenses,  and 
legacies  is  not  sustained  by  the  evidence.  This  contention  is 
based  on  the  evidence  and  finding  of  the  court  that  enough 
money  for  that  purpose  could  easily  be  raised  by  mortgage  on 
the  land.  This  is  rot  conclusive.  The  court  is  not  bound  to 
refuse  an  order  of  sale  whenever  it  appears  that  the  required 
money  can  be  obtained  by  a  mortgage.    It  may  inquire  into 
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the  wisdom  of  mortgaging  the  property  and  the  means  of  pay- 
ment thereof  possessed  by  the  heirs.  In  the  present  case  it 
does  not  appear  that  any  of  the  heirs  have  any  property  or 
means  other  than  their  interests  in  the  estate.  The  land  pro- 
duces an  income  of  not  more  than  two  thousand  dollars  a  year, 
and  it  is  manifest  that  if  a  loan  of  fifty  thousand  dollars 
were  made  with  no  other  means  of  payment,  the  estate  could 
not  even  pay  legal  interest  thereon,  and  the  distributees  must 
inevitably  lose  the  entire  property,  unless  at  some  time  before 
default  and  foreclosure  they  could  make  a  sale  of  the  prop- 
erty. In  view  of  these  conditions  the  court  did  not  err  in 
finding  that  a  sale  was  necessary. 

It  is  not  necessary  to  consider  the  objection  that  the  finding 
that  a  part  of  the  land  could  not  be  sold  without  detriment 
to  the  remainder  is  unsupported  by  the  evidence.  The  find- 
ing and  evidence  on  the  proposition  that  the  residue  could 
not  be  disposed  of  among  the  heirs  and  devisees  by  partition 
is  sufficient,  as  above  shown,  to  sustain  the  order,  without  aid 
from  the  finding  that  a  sale  of  part  would  injure  the  residue. 

It  is  further  contended  that  the  sale  should  not  have  been 
ordered  because  it  appeared  that  a  suit  was  pending  involv- 
ing the  title  to  a  part  of  the  tract  consisting  of  a  narrow  strip 
along  the  southern  line  thereof  including  some  fifty-six  acres, 
and  that  this  would  impair  the  value  of  the  land  to  such  an 
extent  as  to  render  a  sale  inadvisable.  We  think  this  was  a 
matter  largely  within  the  discretion  of  the  court.  The  evi- 
dence taken  concerning  the  merits  of  the  action  tended 
strongly  to  show  that  it  had  not  been  instituted  in  good  faith. 
Of  course,  the  merits  could  not  be  tried  in  this  proceeding, 
but  in  view  of  all  the  circumstances  of  the  case  we  cannot  say 
that  the  pendency  of  the  suit  was  sufficient  cause  for  refusing 
to  make  the  order  to  sell. 

There  are  no  other  points  that  require  discussion. 

The  order  appealed  from  is  affirmed. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  1186.    Department  One. — ^Mareh  3,  1904.] 

ALBERT  JONES,  Appellant,  v.  GOLDTREE  BROTHERS 
COMPANY  et  al.,  Respondents. 

CkffiPORATIONS — ^LlABnilTT   OF   8T0GKH0LDEBS — STATUTE  OF  LIMITATIONS. 

—The  liability  of  a  stockholder  of  a  corporation  for  his  propor- 
tionate share  of  its  debts  is  created  bj  statute,  and  is  barred  within 
three  years  after  the  cause  of  action  accrues. 

Id. — Collection  by  Bank — ^Deposit  on  Open  Account — ^Accrual  of 
Cause  of  Action  against  Stockholders — Change  to  Savings 
Account. — The  cause  of  action  against  the  stockholders  of  a  bank 
for  a  collection  made  by  the  bank  for  the  plaintiff,  and  immediately 
credited  to  the  plaintiff  on  his  open  account  with  the  bank  by 
plaintiff's  authority,  then  accrued,  and  the  statute  of  limitations  in 
favor  of  the  stockholders  then  began  to  run,  and  its  running  cannot 
be  affected  by  a  subsequent  transfer  of  the  credit  to  a  savings 
account  for  the  purpose  of  drawing  interest. 

Id. — ^PowsB  OF  COBPOKATiON — EXTENSION  OF  TiME.-rThe  Corporation  has 
no  power,  without  the  consent  of  the  stockholders,  to  extend  the 
time  for  the  commencement  of  an  action  against  them,  by  any  sub- 
sequent renewal  or  extension  of  time  for  the  payment  of  its 
original  debt. 

Id. — Inapplicable  Instruction — ^Agsnct  of  Bank  for  Payor — Direc- 
tions TO  Bank. — It  was  error  to  instruct  the  jury  that  if  they 
found  certain  material  facts,  the  bank  was  agent  for  the  payor 
in  receiving  the  money,  and  he  might  withdraw  it  before  certain 
directions  were  complied  with,  where  there  was  no  evidence  from 
which  such  facts,  agency,  or  directions  could  be  found  or  inferred. 

Id. — Order  Grantinq  New  Trial — Sufficiency  of  Specifications — 
TiTBERATi  BULE — Bar  OF  STATUTE. — ^Upou  an  order  granting  a  new 
trial,  the  specifications  of  the  statement  as  to  insufficiency  of  the 
evidence  to  sustain  the  verdict  will  be  deemed  sufficient  under  the 
liberal  rule  now  adopted  and  followed,  where  they  were  not  objected 
to  when  the  statement  was  settled,  and  it  contains  substantially  all 
of  the  evidence;  and  where  the  verdict  was  against  the  evidence 
as  to  the  bar  of  the  statute,  an  objection  upon  appeal  from  such 
ordar  that  the  specifications  went  to  probative  facts  connected  with 
the  original  bar  of  the  statute  which  might  possibly  not  be  incon< 
sistent  with  the  verdict  against  the  bar  of  the  statute,  will  not  be 
entertained. 

Id. — ^Plea  of  Statute  not  Waived — ^Presumption. — ^Defendants  did 
not  waive  their  plea  of  the  statute  of  limitations  by  failing  to  ask 
the  withdrawal  of  the  question  from  the  jury  or  to  ask  an  instruc- 
tion in  relation  thereto.  They  had  the  right  to  rely  upon  the 
presumption  that  the  verdict  would  be  in  accord  with  the  law  and 
the  facts. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San 
Luis  Obispo  County  granting  a  new  triaL  £.  P.  Unangst; 
Judge. 

The  facts  are  stated  in  the  opinion. 

William  Shipsey,  and  Albert  Nelson,  for  Appellant. 

W.  H.  Spencer,  for  Qoldtree  Brothers  Company  et  aL, 
Respondents. 

Max  Blum,  for  Max  I.  Koshland,  Respondent 

COOPER,  C. — This  action  was  brought  to  recover  of  de- 
fendants, as  stockholders  of  the  County  Bank  of  San  Luis 
Obispo  the  proportion  of  certain  indebtedness  due  plaintiff, 
in  such  amounts  as  may  be  found  to  be  severally  a  liability 
against  each  defendant.  As  to  the  greater  portion  of  the 
claim  there  is  no  controversy.  But  as  to  one  item  of  $2,312.20 
there  is  a  question — and  the  principal  question  here — as  to 
whether  or  not  it  is  barred  by  the  statute  of  limitations  as  to 
each  and  all  the  defendants.  As  to  this  item,  the  complaint, 
which  was  filed  July  18,  1900,  alleges  that  the  plaintiff  de- 
posited with  the  County  Bank  of  San  Luis  Obispo  "on  July 
27,  1897,  $2,312.20."  Defendants  each  pleaded  that  the 
cause  of  action  "is  barred  by  subdivision  1  of  section  338 
and  section  359  of  the  Code  of  Civil  Procedure." 

The  case  was  tried  with  a  jury  and  a  verdict  returned  for 
plaintiff  in  the  amount  claimed,  which  included  the  propor- 
tionate share  of  each  defendant  of  the  $2,312.20.  Li  other 
words,  the  jury,  under  the  evidence  and  instructions  of  the 
court,  found  against  defendants  oii  their  plea  of  the  statute 
of  limitations.  Upon  the  verdict  so  found  judgment  was  en- 
tered. Defendants  made  a  motion  for  a  new  trial,  upon  a 
statement  of  the  case,  and  the  court  granted  the  motion. 
Plaintiff  brings  this  appeal  from  the  order.  The  court  in 
granting  the  order  held  that  the  item  was  barred  by  the  stat- 
ute, and  we  think  the  ruling  correct.  The  individual  liability 
of  a  stockholder  of  a  corporation  for  his  proportionate  share 
of  the  indebtedness  is  created  and  exists  by  the  constitution 
(art.  XII,  sec.  3)  and  Civil  Code  (sec.  322).  (Redington  v. 
ComweU,  90  Cal.  63.)    An  action  upon  a  liability  created  by 
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statute,  other  than  a  penalty  or  forfeiture,  must  be  brought 
within  three  years  after  the  cause  of  action  accrues.  (Code 
Civ.  Proc.,  sec.  338.)  When  did  the  cause  of  action  accrue 
against  these  defendants!  It  appears,  without  conflict,  that, 
with  authority  from  plaintiflP,  the  bank,  on  the  fourteenth 
day  of  July,  1897,  collected  for  plaintiff  and  placed  to  his 
credit  on  his  open  account  $2,588.85,  which  included  the 
$2,312.20  in  controversy.  No  part  of  this  sum  has  ever  been 
repaid  to  plaintiff.  On  July  27,  1897,  plaintiff  caused  the 
bank  to  transfer  the  $2,312.20  from  his  open  account  to  a 
savings  account,  and  the  sum  was  entered  upon  plaintiff's 
savings-account  pass-book  on  said  date.  The  transfer  was 
made  by  plaintiff  drawing  a  check  in  favor  of  the  bank 
against  his  open  account,  and  the  bank  chained  the  check  to 
the  open  account  and  credited  it  on  the  savings  account.  The 
check  was  evidently  drawn  for  the  convenience  of  the  bank 
and  as  a  voucher  against  or  explanation  of  the  item  charged 
on  the  open  account.  The  amount  so  placed  to  plaintiff's 
credit  on  his  savings  account  was  to  draw  interest  if  left  for 
the  time  provided  in  the  by-laws  and  rules  of  the  bank.  It  is 
clear  that  the  plaintiff  <m  July  14,  1897,  by  reason  of  the 
deposit,  loaned  the  amount  to  the  bank,  and  afterwards  on 
July  27th  the  loan  was  to  be  continued,  but  to  draw  interest 
according  to  the  terms  of  the  pass-book.  The  money  was  by 
the  terms  of  the  savings  pass-book  to  be  paid  on  demand,  but 
not  to  draw  interest  except  left  six  months  on  deposit.  There 
was  no  time  after  the  fourteenth  day  of  July,  1897,  that  the 
plaintiff  could  not,  after  demand,  have  begun  and"  maintained 
an  action  against  the  bank  for  the  said  sum.  The  bank  did 
not  pay  plaintiff  the  amount  on  July  27,  1897,  nor  at  any 
other  time.  The  change  by  the  transfer  of  the  account  was 
only  a  change  in  the  character  of  the  loan,  so  that  by  the  con- 
tract of  the  parties  it  was  to  draw  interest.  When  the  debt 
was  contracted  the  liability  arose.  The  corporation  had  no 
power  without  the  consent  of  the  defendants  to  extend  the 
limitation  of  the  time  for  commencing  the  action.  {Reding- 
ton  V.  CornweU,  90  Cal.  63;  Santa  Rosa  Nat.  Bank  v.  Bar- 
nett,  125  Cal.  407;  QoodaU  v.  Jack,  127  Cal.  258.)  In  the 
latter  case  it  is  said:  **From  the  foregoing  facts  it  is  appar- 
ent that  the  court  was  warranted  in  finding  that  the  trans- 
actions above  mentioned  constituted  merely  a  renewal  of  the 
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old  debt,  by  taking  up  the  old  notes  and  giving  new  ones  in 
lieu  thereof.  But  the  running  of  the  statute  of  limitations 
in  favor  of  the  stockholders  could  not  in  this  way  be  inter- 
rupted. The  suit  was  not  brought  until  seven  years  after 
the  time  when  the  original  liability  was  created.''  If  on  the 
fourteenth  day  of  July,  1897,  the  bank  had  given  plaintiff  its 
promissory  note  without  interest  for  $2,588.85,  and  if  on  the 
twenty-seventh  day  of  July,  1897,  the  bank  had  given  plain- 
tiflf  its  interest-bearing  note  for  $2,312.20,  and  the  same  had 
been  credited  on  the  non-interest-bearing  note,  the  author* 
ities  cited  would  be  directly  in  point.  There  can  be  no  differ- 
ence in  principle.  The  bank  was  given  credit  on  -plaintiff's 
open  account.  It  became  his  debtor  on  the  savings  account 
It  was  always  his  debtor  after  the  money  was  first  deposited. 

The  court,  at  plaintiff's  request,  instructed  the  jury  as 
follows:  "If  you  find  from  the  evidence  that  one  Dutra  de- 
posited with  the  County  Bank  of  San  Luis  Obispo  on  July 
14,  1897,  $2,588.85  for  Albert  Jones  with  the  instruction  to 
said  bank  that  it  should  not  pay  said  Jones  said  money  until 
he,  said  Jones,  should  deliver  up  to  him,  said  Dutra,  or  his 
agent,  the  note  which  he,  said  Jones,  held  against  Alpha  Price 
and  Mike  Price,  and  also  satisfy  the  mortgage  of  record  which 
he,  said  Jones,  held  against  said  Alpha  and  Mike  Price,  then 
I  instruct  you  that  said  County  Bank  was  the  agent  for  said 
Dutra,  for  the  purpose  of  paying  said  note  and  having  said 
mortgage  satisfied  of  record,  and  said  Jones  was  not  the 
owner  of  said  money  until  he,  said  Jones,  delivered  up  said 
note  to  said  Dutra,  or  his  agent,  and  also  canceled  and  satis- 
fied said  mortgage  of  record,  and  it  was  in  the  power  of  said 
Dutra  by  notifying  said  Jones  to  withdraw  said  money  at  any 
time  before  said  Jones  had  complied  with  his,  said  Dutra 's, 
instructions.*' 

The  giving  of  the  above  instruction  is  error,  for  the  reason 
that  there  is  no  evidence  upon  which  to  predicate  it.  There 
is  no  evidence  in  the  record  of  any  instruction  by  Dutra  or 
on  the  part  of  Dutra  to  the  bank  with  reference  to  the  pay- 
ment of  the  money  to  plaintiff  upon  satisfaction  of  the  mort- 
gage. In  fact  the  evidence  of  Osgood,  the  assistant  cashier 
of  the  bank,  is  directly  and  positively  to  the  effect  that  Dutra 
came  into  the  bank  on  July  14,  1897,  and  paid  in  the  money 
for  plaintiff,  and  that  the  note  was  surrendered  to  him,  and 
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the  amount  placed  to  the  credit  of  plaintiff  on  the  same  day. 
Plaintiff  testijSed  that  before  the  money  dne  him  on  the  Price 
note  was  placed  to  his  credit  he  had  not  authorized  the  bank 
to  receive  it  for  him,  but  in  a  letter  to  the  bank,  dated  July 
9,  1897,  which  plaintiff  admitted  having  written,  he  said: 
**  Enclosed  please  find  note  given  by  Price  and  wife.  Mr. 
Dutra  will  call  and  pay  it  in  a  few  days.  When  paid  please 
place  to  my  credit  and  oblige,  yours  truly,  A.  Jones,'* 

It  was  clearly  error  to  instruct  the  jury  to  the  effect  that 
they  might  find  certain  material  facts  when  there  was  no 
evidence  upon  which  said  facts  could  be  found  or  inferred. 
(Wkitnum  v.  Steiger,  46  Cal.  257;  Perkins  v.  Eckert,  55  Cal. 
401;  People  v.  Thompson,  115  Cal.  160.) 

Appellant  contends  that  the  specifications  as  to  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict  are  insufficient 
for  the  reason  that  they  are  pointed  to  the  probative  fact 
that  the  evidence  fails  to  show  that  the  $2,312.20  was  loaned 
to  or  deposited  with  the  bank  on  the  twenty-seventh  day  of 
July,  or  at  any  time  subsequent  to  July  14,  1897.  It  is  said 
that  the  finding  of  the  jury  was  of  the  ultimate  fact  that  the 
item  was  not  barred  by  the  statute  of  limitations,  and  that 
the  probative  fact  specified  may  be  true,  and  yet  other  facts 
may  have  existed,  such  as  the  absence  of  defendants  from  the 
state,  the  infancy  or  insanity  of  the  plaintiff,  or  that  the 
plaintiff  did  not  discover  that  the  defendants  were  stock- 
holders until  within  three  years  of  the  time  of  commencing 
the  action. 

The  notice  of  intention  to  move  for  a  new  trial  specified 
the  insufficiency  of  the  evidence  to  justify  the  verdict.  The 
court  seems  to  have  passed  upon  the  motions  with  the  settled 
statement  before  it.  No  objection  appears  to  have  been  made 
that  the  specifications  were  insufficient.  The  testimony  ap- 
pears to  be  substantially  all  in  the  statement.  In  view  of  the 
liberal  rule  now  adopted  and  followed  by  this  court,  the 
specifications  were  sufficient.  (American  Type  Founders'  Co. 
V.  Padfcer,  130  Cal.  459;  BeU  v.  Staacke,  141  Cal.  186.)  Nor 
did  defendants  waive  their  plea  of  the  statute  of  limitations 
by  failing  to  ask  the  withdrawal  of  the  question  from  the 
jury  or  an  instruction  in  relation  thereto.  They  had  the  right 
to  rely  upon  the  presumption  that  the  verdict  would  be  in 
accord  with  the  law  and  the  facts.    As  it  was  erroneous  in 
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the  respects  pointed  out,  the  court  below  granted  the  new  trial. 
It  would  have  been  better  practice  for  defendants  to  have 
asked  an  instruction  as  to  the  bar  of  the  statute  from  their 
standpoint.  But  it  would  open  a  wide  field  if  we  were  to  lay 
down  a  rule  that  any  defense  relied  upon  in  a  pleading  is 
waived  if  a  party  does  not  ask  an  instruction  as  to  the  law 
applicable  to  the  particular  facts. 
We  advise  that  the  order  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  1035.    Department  One. — March  7,  1904.] 

J.  GOLDMAN  et  al.,  Appellants,  v.  CHRIS  FLOTER^  Re- 
spondent. 

Attaohickmt — Motion  to  Dissolve — ^Beoord— Abssnoi  of  Evidbmoi. — 
Though  the  complaint  and  affidayit  for  attachment  constitute  the 
record  which  maj  be  considered  without  proof  upon  a  motion  to 
dissolve  an  attachment,  jet  when  the  motion  is  not  addressed  to 
anj  defect  appearing  upon  the  face  of  the  complaint  or  affidavit, 
but  upon  matters  appearing  outnde  ^hereof,  the  moving  partj 
must  introduce  evidence  in  proof  of  these  facts;  otherwise,  his 
motion  should  be  denied. 

Id. — Previous  Oral  Admission — ^Denial  of  Motion — ^Motion  to  Va- 
cate AND  Dissolve. — ^An  oral  admission  of  matter  of  evidaioe  made 
upon  a  previous  motion  to  dissolve  the  attachment,  which  was  doiied, 
was  made  onlj  for  the  purpose  of  that  motion,  and  cannot  dispense 
with  evidence  of  the  facts  upon  a  subsequent  motion  to  vacate  the 
order  denying  the  motion  and  to  dissolve  the  attachment. 

APPEAL  from  orders  of  the  Superior  Court  of  Tulare 
County  vacating  a  previous  order  denying  a  motion  to,  dis- 
solve an  attachment  and  dissolving  the  attachment.  W.  B. 
Wallace,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

C.  L.  Bnssell,  for  Appellants. 

Both  &.McFadzean,  and  Charles  O.  Lamberson,  for  Re- 
spondent 

SHAW,  J. — The  plaintiffs  having  begun  an  action  upon  a 
promissory  note,  and  procured  a  writ  of  attachment  to  be 
issued  therein,  the  defendant,  on  September  6,  1901,  moved 
the  court  to  dissolve  the  attachment  in  pursuance  of  a  notice 
of  motion  which  is  set  forth  in  the  transcript.  The  court 
thereupon  denied  the  motion.  Thereafter,  on  November  4, 
1901,  in  pursuance  of  notices  theretofore  given,  the  defendant 
moved  the  court  to  vacate  the  former  order  denying  the  mo- 
tion to  dissolve  the  attachment,  and  renewed  the  motion  to 
dissolve  the  attachment,  and  by  an  order  made  on  November 
11th  the  court  granted  the  motion  to  vacate  the  former  order 
refusing  to  dissolve  the  attachment,  and  granted  the  original 
motion  to  dissolve  the  attachment.  From  the  order  made  on 
the  11th  of  November  the  plaintiffs  appeal.  The  bill  of  ex- 
ceptions with  respect  to  the  motion  made  on  November  4th 
and  granted  on  November  11th  contains  the  following  state- 
ment: ''And  in  support  of  said  motion  to  set  aside  said  former 
order,  and  in  renewal  of  said  motion  to  dissolve  said  attach- 
ment, said  defendant  offered  no  evidence.'' 

The  appellants  assume  in  their  argument  that  upon  a  mo 
tion  of  this  character  nothing  can  be  considered  by  the  court 
xudess  it  is  formally  offered  in  evidence.  This  is  true,  ex- 
oept  with  respect  to  the  record  culminating  in  the  issue  of 
the  writ  itself,  consisting  of  the  complaint  and  the  aflSdavit 
of  attachment.  The  complaint  and  aflSdavit  constitute  the 
record  upon  which  the  writ  is  based,  and  on  any  motion  at- 
tacking the  attachment  they  constitute  part  of  the  record,  of 
which  the  court  must  take  notice,  and  need  not  be  formally 
introduced  in  evidence.  The  transcript  should  have  set  forth 
the  complaint  and  aflSdavit  in  full. 

This,  however,  is  rendered  immaterial  by  the  fact  that  the 
parties  do  not  dispute  the  nature  or  character  of  the  com- 
plaint and  aflSdavit,  and  by  the  further  fact  that  the  notice 
of  the  motion  upon  which  the  order  dissolving  the  attachment 
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was  based  itself  describes  the  complaint  and  afSdavit,  and 
shows  clearly  that  the  motion  was  not  based  upon  any  defect 
appearing  upon  the  face  of  the  complaint  or  aflSdavit,  but 
upon  matters  appearing  outside  thereof.  It  is  stated  in  the 
notice  that  the  motion  would  be  made  upon  the  ground  that 
the  affidavit  in  attachment  falsely  stated  that  the  notes  sued 
upon  had  not  been  secured  by  any  mortgage,  lien,  or  pledge, 
and  that  it  failed  to  state  that  said  notes  were  originally  se- 
cured by  chattel  mortgages,  and  that  the  security  had  become 
valueless  without  any  act  of  the  plaintiflf;  whereas,  in  truth 
and  in  fact,  the  notes  sued  upon  had  been  secured  by  two 
chattel  mortgages,  duly  recorded  in  the  office  of  the  recorder 
of  said  county,  and  that  neither  the  complaint  nor  the  affi- 
davit in  attachment  in  any  way  alluded  to  or  mentioned  the 
said  mortgages.  Upon  the  first  hearing  of  the  motion,  on 
September  6th,  there  was  an  admission  made  by  the  plaintiffs 
to  the  effect  that  the  notes  had  been  originally  secured  by 
the  mortgages  mentioned  in  the  notice,  but  that  the  property 
mortgaged  had  been,  before  the  commencement  of  the  action, 
sold  by  order  of  the  mortgagor,  and  the  proceeds  applied  in 
part  payment  of  the  note,  as  by  him  directed,  and  that  the 
balance  sued  upon  was,  at  the  time  the  action  was  commenced, 
in  no  way  secured.  The  defendant's  contention  was,  that,  if 
an  attachment  could  be  issued  under  these  circumstances,  the 
facts  must  all  be  stated  in  the  affidavit  in  attachment,  and 
that,  if  the  affidavit  falsely  stated  that  the  notes  had  not  been 
secured,  the  court  must,  upon  the  facts  appearing  and  upon 
a  proper  motion  made  in  that  behalf,  dissolve  the  attachment. 
The  case  of  Fisk  v.  French,  114  Cal.  400,  seems  to  support 
this  contention,  although  the  point  was  to  some  extent  obiter 
dictum.  • 

Conceding  that  Fisk  v.  French,  114  Cal.  400,  correctly 
states  the  law,  we  are  still  of  the  opinion  that,  upon  the  re- 
newal in  November  of  the  original  motion  to  dissolve  the 
attachment,  the  court  should  again  have  heard  evidence  of 
the  matters  appearing  outside  of  the  record.  This  is  made 
more  manifest  by  the  fact  that  the  judge  who  heard  the  sec- 
ond motion  was  not  the  same  person  as  the  one  who  heard  the 
first  motion.  The  admission  made  upon  the  hearing  of  the 
first  motion  does  not  appear  to  have  been  a  written  stipula- 
tion which  was  on  file,  but  a  mere  oral  admission  made  by 


Digitized  by  LjOOQIC 


March,  1904.]       Harvey  v.  Board  op  Trustees.  391 

the  parties  for  the  purpose  of  that  particular  motion.  The 
matters  relied  upon  to  dissolve  the  attachment  did  not  appear 
upon  the  face  of  the  record,  and  it  was  necessary  for  the 
moving  party,  the  defendant,  to  introduce  evidence  in  proof 
of  those  facts;  otherwise,  his  motion  should  have  heen  de- 
nied. It  is  clear  from  the  statements  in  the  notice  of  motion, 
and  it  is  conceded  upon  the  argument,  that  the  complaint  and 
affidavit  in  attachment  upon  their  face  were  sufficient  to  up- 
hold the  writ.  The  defendant  having  failed  to  introduce  any 
evidence  in  support  of  his  motion  and  in  relation  to  the  mat- 
ters dehors  the  record  upon  which  he  depended  to  sustain  his 
motion,  there  wa3  nothing  for  the  court  to  do  but  to  deny  it. 
The  court,  therefore,  erred  in  granting  the  motion  upon 
grounds  which  were  not  supported  by  any  evidence,  and  for 
this  reason  the  order  dissolving  the  attachment  must  be  re- 
versed. The  same  principles  apply  to  the  appeal  from  the 
part  of  the  order  of  November  11th,  vacating  the  previous 
order  refusing  to  dissolve  the  attachment.  That  motion  must 
necessarily  have  been  based  upon  matters  outside  of  the  rec- 
ord, which  should  have  been  presented  to  the  court,  and  may 
have  consisted  either  of  the  affidavit  filed  with  the  notice,  or 
of  evidence  of  some  character  in  support  of  the  grounds  upon 
which  the  motion  was  based.  In  any  such  case  the  court  must 
receive  evidence  sufficient  to  prove  the  facts  before  it  can 
properly  make  an  order  granting  the  motion. 

The  orders  appealed  from  are  reversed  and  the  cause  re- 
manded. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 


[li.  A.  No.  1203.    Department  Two.— March  7,  1904.] 

LUCY  J.  HARVEY,  Respondent,  v.  BOARD  OF  TRUS- 
TEES  OP  WHITTIER  STATE  SCHOOL,  Appellant. 

Lease — Trustees  of  WHrmER  State  School — Use  of  Plural  Number 
— Scrolls  Opposite  Names. — ^A  lease  of  land  belonging  to  the 
V^ittier  State  School  is  within  the  corporate  power  of  its  trustees; 
and  they  having  no  interest  therein  as  individuals,  a  lease  by 
them  as  constituting  the  board  of  trustees  of  the  reform  school 
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is  not  affected  in  its  corporate  character  by  the  use  of  the  plural 
number,  nor  bj  the  improper  use  of  scrolls  as  seals  opposite  the 
names  of  the  trustees 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Ford,  Attorney-General,  U.  S.  Webh,  Successor, 
and  George  A.  Sturtevant,  Deputy  Attorney-General,  for 
Appellant. 

Anderson  &  Anderson,  for  Respondent. 

SMITH,  C. — The  suit  was  brought  to  recover  damages  for 
breach  of  the  defendant's  covenant,  in  a  lease  from  the  plain- 
tiflP,  to  keep  the  leased  premises  in  good  order  and  condition. 
The  plaintiflE  recovered  judgment,  and  the  defendant  appeals. 
The  only  points  made  by  the  appellant  are:  1,  That  the 
lease  was  not  the  contract  of  the  defendant,  but  of  the  ori- 
ginal trustees;  or  2,  if  otherwise  construed,  that  it  was  ultra 
vires. 

The  first  point  is  answered  by  the  terms  of  the  lease.  The 
land  was  leased,  it  is  expressly  covenanted,  to  be  used  by  the 
defendant  for  its  own  appropriate  purposes,  in  which  the 
trustees  as  individuals  had  no  interest,  and  "for  no  other*'; 
and  the  lease  was  executed  by  **the  parties  of  the  second 
part"  not  as  individuals,  but  "as  constituting  the  board  of 
trustees  of  the  reform  school,"  etc.  The  use  of  the  plural  in 
referring  to  the  corporation  is  without  significance.  This  is 
in  accordance  with  a  very  common  usage,  by  which  corpora- 
tions are  spoken  of  either  as  plural  or  singular, — as,  e.  g.  in 
the  Civil  Code,  sections  465  (subds.  5,  8,  9, 11),  481,  482,  586; 
and,  indeed,  the  same  usage  prevails  with  regard  to  collective 
names  generally.  Here  by  section  3  of  the  act  "the  trustees" 
are  declared  to  "be  a  body  corporate";  and  they  are  re- 
ferred to  throughout  the  section  and  elsewhere  in  the  act  in 
the  plural.  The  name  given  to  the  corporation  in  the  act,  or 
at  least  one  of  the  names,  is  therefore  like  that  of  the  United 
States,  plural  in  form,  and  hence  it  may  be  spoken  of  with 
equal  propriety  either  as  plural  or  singular.     The  language 
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used  in  the  lease  in  describing  the  party  of  the  second  part 
is  therefore  quite  appropriate;  nor  is  it  less  dear  than  if  it 
had  been  described  as  **the  board  of  trustees."  Nor  is  the 
use  of  scrolls  for  seals  opposite  the  names  of  trustees  of  any 
considerable  significance.  This  was  doubtless  improper.  But 
the  circumstance  is  of  too  light  a  weight  to  overcome  the  plain 
and  unmistakable  intention  of  the  parties,  as  shown  by  the 
circumstances  of  the  case,  and  appositely  expressed  in  the 
language  used. 

The  second  point  is  equally  untenable.  The  powers  con- 
ferred upon  the  trustees  by  section  3  of  the  act  are  of  the 
most  ample  nature,  and,  we  do  not  doubt,  included  the  power 
to  make  the  lease;  which,  indeed,  was  ** necessary  for  the  suc- 
cessful discharge  of  the  duties  devolved  by  law"  on  the 
trustees,  and  especiaUy  of  the  duty  imposed  on  them  by  sec- 
tion 14  of  the  act. 

We  advise  that  the  judgment  be  aflSrmed. 

Chipman,  C,  and  Gray,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.    Lorigan,  J.,  McFarland,  J.,  Henshaw,  J, 

Hearing,  in  Bank  denied. 


[L.  A.  No.  1211.    Department  Two. — March  7,  1904.] 

PRANK  E.  ABBOTT,  Appellant,  v.  FRANK  S.  POND  et  al., 

Respondents. 

Watee-Bights — ^DiscHARGX  OF  Wastb  Water — Injunction — ^Depensb 
OF  pRiscMPnoN — SxJFFicncNCY  OF  Answee. — In  an  action  to  enjoin 
the  defendants  from  discharging  waste  water  upon  the  land  of 
the  plaintiff,  the  defense  of  a  prescriptive  right  so  to  do  bj  means 
of  a  waste-ditch  appurtenant  to  the  respective  lands  of  the  de- 
fendants, maintained  and  used  by  defendants  and  their  respective 
grantors  for  the  requisite  period,  "continuously,  openlj,  peaceably, 
uninterruptedly,  under  claim  of  right,  adversely  to  the  plaintiff  and 
his  grantors  and  predecessors  in  interest,  and  to  all  the  world,"  is 
BuiBcient  to  admit  evidence  that  the  use  or  possession  was  notori- 
ous, and  not  clandestine,  and  that  it  was  "hostile,"  and  "under 
elaim  of  title  as  their  own." 
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Id. — Destruction  of  Ditch  by  Plaintipp — ^Injunction  against  Main- 
tenance— Confining  Water  to  Ditch — ^Finding — ^Belief  Outside 
OF  Issues. — Where  the  plaintiff  destroyed  the  ditch  of  the  defendants 
on  his  land,  and  bj  his  complaint  sought  an  injunction  entirely  to 
prevent  its  maintenance,  and  the  defendants,  while  claiming  the 
right  to  maintAJn  it,  did  not  claim  the  right  to  flood  plaintiff's 
land  needlessly,  the  plaintiff  is  not  entitled  to  the  equitable  inter- 
position  of  the  court  to  confine  the  water  to  the  ditch  that  he 
has  destroyed,  on  the  ground  that  the  court  found  that  water  in 
the  ditch  has  sometimes  overflowed  upon  plaintiff's  land  to  his 
damage,  because  defendants  have  not  always  maintained  it  in 
proper  condition.    Such  relief  is  outside  of  the  matter  litigated. 

Id. — Finding  of  Eight  to  Maintain  Ditch — ^Duty  of  Defendants. — 
Where  the  whole  case  must  go  against  the  plaintiff  on  the  finding 
in  favor  of  the  right  of  the  defendants  to  maintain  the  ditch,  it 
will  be  the  duty  of  the  defendants,  when  they  have  a  ditch,  to 
keep  it  in  repair,  and  to  confine  their  waste  water  to  it. 

Id. — Exclusivenbss  of  Other  Bights — Ck)MMON  Use  of  Waste-Ditch 
—Several  Bights. — The  use  of  the  word  "exclusively"  was  not  neces- 
sary to  the  answer.  The  waste-ditch  might  have  been  used  as  a 
wasteway  by  the  plaintiff  and  others,  and  this  would  not  prevent 
the  use  of  the  several  defendants  and  their  predecessors  in  title 
from  ripening  into  a  right  by  prescription,  if  in  no  way  interrupted 
or  interfered  vdth;  and  several  parties  may  use  and  acquire  a 
permanent  and  several  right  to  use  the  same  ditch  for  waste  water. 

Id. — ^Adverse  User — Inferred  Facts — Question  of  Fact — Support  of 
Findings. — The  question  of  adverse  user,  and  of  facts  inferred 
from  the  user,  under  the  circumstances  detailed  by  the  witnesses, 
is  one  of  fact,  within  the  domain  of  the  jury  or  of  the  court  sitting 
as  such ;  and  where  there  is  evidence  tending  to  support  the  findings 
in  favor  of  the  prescriptive  right  to  the  easement  in  dispute,  the 
findings  will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
Frank  P.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion. 

Lafayette  Gill,  for  Appellant. 

Goodeell  &  Leonard,  for  Respondents. 

GRAY,  C. — This  action  waa  brought  to  enjoin  defendants 
from  discharging  waste  water  upon  the  land  of  plaintiff. 

The  plaintiff  appeals  from  a  judgment  in  defendants'  favor 
and  from  an  order  denying  plaintiff  a  new  triaL 
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1.  The  plaintiff  objected  to  the  defendants  introducing  any 
evidence  of  a  prescriptive  use  or  right  to  discharge  their  waste 
waters  across  the  land  of  plaintiff,  upon  the  ground  that  the 
facts  set  up  in  the  answer  **do  not  constitute  a  defense  by 
way  of  prescriptive  right  or  easement  as  claimed  in  the  an- 
swer." This  is  in  the  nature  of  a  demurrer  to  the  answer. 
It  is  claimed  that  **  defendants  have  not  alleged  that  their  use 
or  possession  was  notorious  and  not  clandestine,  nor  that  it 
was  hostile  to  the  claim  of  title  of  another,  nor  that  such  pos- 
session was  held  under  a  claim  of  title  as  their  oum,  exclusive 
of  any  other  right." 

The  language  of  the  answer  in  this  respect  is  as  follows: 
*'And  during  all  said  times  these  defendants  and  each  of 
them,  and  their  respective  grantors  and  their  predecessors  in 
interest,  have  so  maintained  and  used  said  ditch  continuously, 
openly,  peaceably,  uninterruptedly,  under  claim  of  right,  and 
adversely  to  the  plaintiff  and  his  grantors  and  predecessors 
in  interest,  and  to  all  the  world,  and  during  all  said  times 
these  defendants  and  their  respective  grantors  and  prede- 
cessors in  interest  have  been,  and  these  defendants  now  are 
as  to  their  said  respective  lands,  the  owners  of  the  right  so  to 
maintain  and  use  said  ditch,  as  a  perpetual  easement  appur- 
tenant to  their  said  lands."  That  the  use  of  the  waste-ditch 
was  ''notorious"  and  **not  clandestine"  is  suflSciently  im- 
plied from  the  words  used  in  the  answer'  Particularly  the 
word  ** openly"  shows  that  the  use  was  not  clandestine.  And 
again  it  would  be  improbable  that  the  use  could  be  carried  on 
as  described  in  the  answer  without  being  known  to  any  per- 
sons at  all  interested  in  the  land,  and  this  would  make  the  use 
suflSciently  notorious  to  satisfy  the  law  governing  rights  by 
prescription  as  applied  to  easements.  Nor  was  it  necessary 
to  use  the  term  ** hostile"  in  the  answer.  ** Adversely  to  the 
plaintiff,"  etc.,  is  the  language  commonly  used  in  this  con- 
i\ection,  and  it  implies  that  the  use  of  the  ditch  was  in  hostil- 
ity to  any  claim  the  plaintiff  might  have  made  adversely  or 
in  hostility  to  such  use.  ** Plaintiff's  use  of  the  right  of  way 
under  a  claim  of  right  was  necessarily  hostile."  {Humphreys 
V.  Blasingame,  104  Cal.  40.) 

Neither  was  the  word  ** exclusively"  necessary  to  the  an- 
swer. The  ditch  might  have  been  used  also  as  a  wasteway 
by  plaintiff  and  others,  and  this  would  not  prevent  the  use  of 
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the  several  defendants  and  their  predecessors  in  title  from 
ripening  into  a  right  by  prescription,  provided  the  latter  use 
was  in  no  way  interrupted  or  interfered  with.  Several  parties 
could  use  and  acquire  a  permanent  and  several  right  to  use 
the  same  ditch  for  waste  water,  just  as  several  parties  could 
use  and  acquire  similar  rights  in  a  private  road.  (Humphreys 
V.  Blasingame,  104  Cal.  40;  Barnes  v.  Haynes,  10  Qray,  188.) 
The  words  ** under  claim  of  right  and  adversely  to  plaintiff'* 
also  imply  that  the  use  was  ''under  claim  of  title  as  their 
own."  We  think  the  answer  was  good,  and  the  objection  to 
evidence  on  the  ground  that  the  answer  was  bad  was  prop- 
erly overruled. 

Other  objections  are  made  in  appellant's  brief  to  the  an- 
swer, but  as  these  all  seem  to  be  based  on  the  ground  of  un- 
certainty, and  there  seems  to  have  been  no  demurrer  to  the 
answer  on  any  ground,  and  the  answer  also  seems  reasonably 
free  from  uncertainty,  we  do  not  deem  it  necessary  to  take  up 
these  objections  in  detaiL 

2.  The  appellant  contends  that  he  was  entitled  to  relief 
upon  the  strength  of  the  twelfth  finding,  which  is  to  the 
effect  that  defendants  ''have  not  at  all  times  maintained  said 
ditch  along  said  line  in  a  proper  condition  for  the  carrying 
of  said  surplus  and  waste  water,  and  by  reason  of  such  fail- 
ure such  water  has  at  times  overflowed  from  said  ditch  upon 
plaintiff's  lands  to  his  damage."  From  an  examination  of 
the  complaint  it  will  be  seen  that  it  was  not  prepared  for  the 
purpose  of  compelling  the  defendants  to  confine  their  waste 
water  to  the  waste-ditch  nor  to  recover  damages  for  the  escape 
of  the  water  from  the  waste-ditch ;  but  the  object  was  to  have 
defendants  enjoined  altogether  from  flowing  any  water  upon 
or  across  the  land  of  plaintiff.  The  appellant  had  already 
destroyed  defendants'  waste-ditch  on  his  land,  and  this  suit 
was  intended  to  settle  the  question  as  to  defendants'  right  to 
maintain  the  waste-ditch.  Defendants  did  not  claim  any  right 
to  use  the  waste-ditch  in  such  a  way  as  to  needlessly  flood 
plaintiff's  land,  or,  to  put  it  in  the  language  of  the  findinors: 
"The  defendants  have  not,  nor  has  any  of  them  threatened 
to  cause  or  allow  any  water  or  surplus  water  to  flow  from 
any  of  their  lands  down  to  or  upon  the  plaintiff's  land,  ex- 
cept in  and  through  said  ditch,  as  they  have  the  right  to  do. 
as  aforesaid,  nor  threatened  to  cause  or  allow  any  such  water 
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to  overflow  any  of  his  land,  except  in  so  far  as  such  overflow 
would  result  from  his  own  wrongful  act  in  closing  and  filling 
said  ditch  as  aforesaid."  The  relief  here  suggested  would 
therefore  have  been  outside  of  the  matter  litigated.  Of 
course,  it  is  the  duty  of  defendants  to  keep  their  waste-ditch 
in  repair,  when  they  have  any  ditch  to  repair,  and  to  confine 
their  waste  water  to  it  Plaintiff,  however,  cannot  have  the 
equitable  interposition  of  the  court  to  confine  water  to  a  ditch 
which  he  has  destroyed.  The  whole  case  must  go  against 
plaintiff  on  the  finding  of  defendants'  right  to  maintain  the 
ditch. 

3.  The  appellant  attacks  the  findings  of  the  court,  which 
are  to  the  effect  that  ever  since  1888  ''the  defendants  and 
each  of  them  and  their  respective  grantors  have  severally 
caused  and  allowed  said  surplus  and  waste  water  from  their 
respective  tracts  of  land"  to  flow  through  said  ditch,  using 
tlie  same  as  a  waste-ditch  ''continuously,  openly,  peaceably, 
uninterruptedly,  under  claim  of  right,  and  adversely  to  the 
plaintiff,"  etc.  And  that  since  the  year  1895  the  defendants 
and  their  respective  grantors  have  been  the  owners  of  such 
rights  and  of  said  easement. 

There  was  substantial  evidence  tending  strongly  to  show 
that  the  ditch,  which  the  plaintiff,  as  it  seems,  plowed  in  and 
destroyed  a  few  days  before  the  commencement  of  the  action, 
had  been  maintained  and  used  as  a  waste-ditch  by  the  several 
predecessors  in  title  of  the  several  defendants,  and  by  the  sev- 
eral defendants  continuously  before  that  time  for  a  period 
running  as  far  back  as  1888,  and  that  this  use  was  without 
interruption  and  without  asking  the  consent  of  the  plaintiff 
or  of  his  predecessors  in  title ;  that  no  objection  to  the  use  was 
made  until  shortly  before  the  commencement  of  this  action, 
and  about  five  or  six  years  after  the  period  of  limitations  had 
run ;  that  during  all  this  time  the  land  across  which  this  waste- 
ditch  ran  was  being  cultivated;  and  that  the  ditch  was  fre- 
quently repaired  and  cleaned  out  by  defendants  and  their 
predecessors.  The  ditch  was  situated  on  the  dividing-line  be- 
tween two  lots  of  about  nine  and  a  quarter  acres  each,  num- 
bered 39  and  42  respectively,  and  was  partly  on  each  of  these 
lots.  The  plaintiff  had  owned  39  since  1887,  and  had  culti- 
vated it  continuously  from  as  early,  anyway,  as  1890.  He 
acquired  lot  42  only  a  short  time  before  the  beginning  of  this 
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action.  That  he  must  have  known  of  the  existence  of  the 
ditch  is  plainly  apparent  from  the  evidence.  The  land  was 
cultivated  for  him  by  his  agents,  and  he  seems  to  have  been 
frequently  upon  it  during  the  entire  period  of  this  cultiva- 
tion, beginning  ss  early,  certainly,  as  1890.  The  ditch  was 
plainly  apparent  upon  the  ground,  and,  as  one  of  the  wit- 
nesses says,  he  had  to  cross  it  to  get  to  his  lot  39.  It  is  alto- 
gether inconsistent  with  the  evidence  to  suppose  that  plaintiff 
did  not  all  the  time  know  of  the  existence  of  this  ditch  and 
of  its  use  by  defendants  and  their  predecessors  as  a  waste- 
ditch.  There  is  no  pretense  of  any  interference  with  that  use 
up  to  about  thirty  days  before  the  commencement  of  this  suit. 

The  evidence  in  this  case  on  this  question  of  an  easement  is 
similar  in  many  respects  to  the  evidence  given  upon  the  same 
point  in  the  case  of  Humphreys  v.  Blasingcnne,  104  Cal.  40.  In 
that  case  the  trial  court  had  found  a  prescriptive  right  in 
the  plaintiff  to  the  easement,  and  this  court  said:  ''It  is  with 
the  facts  inferred  from  the  use  under  the  circumstances 
detailed  by  the  witnesses  that  appellant  finds  fault  But  these 
inferred  facts  are  as  fully  within  the  domain  of  the  jury,  or  of 
the  court  sitting  without  a  jury,  as  the  facts  from  which  they 
are  inferred."  The  court  also  quotes  from  the  case  of  Thomas 
V.  England,  71  Cal.  456,  as  follows:  ''To  perfect  an  easement 
by  occupancy  for  five  years,  the  enjoyment  must  be  adverse, 
continuously,  openly,  peaceably.  It  must  be  adverse,  and 
under  claim  of  legal  right  so  to  do,  and  not  by  the  consent, 
permission,  or  indulgence  merely  of  the  owner  of  the  alleged 
servient  estate.  This  is  quite  obvious  in  cases  where  the 
consent,  permission,  or  license  is  expressly  given.  But  it  is 
no  less  true  where  the  permission  or  license  is  implied,  as  it 
may  well  be,  from  the  facts  and  circumstances  under  which 
the  use  was  enjoyed.  The  question  is  one  for  the  jury,  or  for 
the  court  sitting  as  such,  to  determine  as  a  fact,  in  the  light  of 
the  relations  between  the  parties  and  all  the  surrounding 
circumstances." 

In  Clarke  v.  Clarke,  133  Cal.  670,  the  court  said:  "The 
question  as  to  whether  or  not  the  use  was  under  a  claim  of 
right  or  a  mere  matter  of  neighborly  accommodation  was  a 
question  of  fact  to  be  determined  by  the  court  in  the  light 
of  the  relation  of  the  parties,  their  conduct,  the  situation  of 
the  property,  and  all  the  surrounding  circumstances." 
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We  have  not  quoted  all  the  evidence  in  the  case  at  bar 
tending  to  show  that  the  use  was  adverse  and  not  merely 
permissive.  Nor  would  it  serve  any  good  purpose  to  do  so. 
It  is  sufScient  to  say  that  the  question  of  adverse  use  was  a 
question  of  fact  for  the  trial  court  to  decide,  and  we  think 
there  is  evidence  sufScient  to  support  the  conclusions  reached 
in  the  findings  referred  to. 

4.  It  is  unnecessary  to  follow  appellant's  argument  further. 
As  was  said  by  his  attorney  at  the  beginning  of  the  trial,  this 
question  of  an  easement  was  the  only  one  in  dispute  between 
the  parties.  It  being  decided  against  the  plaintiff,  the  judg- 
ment must  follow  it;  and  it  is  therefore  not  of  much  im- 
portance to  examine  the  other  findings  complained  of  to  see 
whether  they  are  supported  by  the  evidence  or  are  as  certain 
and  free  from  ambiguity  as  they  should  be.  The  findings 
are  plain  and  certain,  as  far  as  concerns  the  easement,  and 
they  clearly  support  the  action  of  the  court  in  refusing  the 
plaintiff  an  injunction  and  giving  the  defendants  a  judgment 
for  costs.  The  other  points  urged  upon  our  attention  by 
appellant  are  therefore  immaterial. 

We  advise  that  the  judgment  and  order  be  afl&rmed, 

Ghipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afSrmed. 

Lorigan^  J.,  McFarland,  J.,  Henshaw,  J. 


[L.  A.  No.  1356.    D^artment  Two.— March  7,  1904.] 

JOHN  J.  LAMBERT,  Appellant,  v.  JOHN  GERNER,  Re- 
spondent 

8FB0IITC  Perform ANCB — Contract  of  Salb — Statute  of  Frauds — 
AoKNCY — Ratification — ^Estoppel — Iqnoranob  of  Owner. — ^An  al- 
leged contract  for  the  sale  of  real  estate  cannot  be  specifically 
enforced,  where  it  was  made  by  a  real-estate  agent  whose  authority 
was  not  in  writing,  and  where  there  was  no  ratification  of  the 
contract  in  writing,  nor  any  estoppel  of  the  owner.    He  could  not 
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ratify  the  contract  without  knowledge  of  its  existence;  nor  could 
he  be  estopped  to  deny  it  where  he  received  and  retained  nothing 
under  it,  and  had  no  notice  of  it. 

Id. — Letters  not  Ck)NFEBRiNO  Authorttt — Agenot  not  Shown. — Let- 
ters of  the  owner  to  the  real-estate  agent  answering  inquiries  as  to 
the  owner's  price  for  the  land,  but  not  giving  him  any  power  or 
authority  concerning  the  disposal  of  his  property,  do  not  prove 
any  written  contract  or  agency.  A  person  cannot  make  himself 
the  agent  of  another  by  writing  letters  and  acting  as  agent  without 
the  assent  of  the  owner. 

Id. — Meeting  of  Minds — Acceptance  of  Offer — Conditions— With- 
drawal OF  Offer— Waiver  of  Conditions. — ^An  acceptance  of  an 
offer,  in  order  to  make  a  contract  complete^  must  be  uneonditional, 
and  it  must  be  accepted  as  made.  Where  conditioiui  are  attached 
to  the  acceptance,  and  the  offer  is  then  withdrawn,  it  cannot  be 
made  binding  by  a  waiver  of  the  conditions  insisted  upon  when 
the  offer  was  made. 

Id. — Eyidenob — Custom  of  Bbal-Estatb  Agents. — ^It  was  not  error  to 
exclude  evidence  of  a  local  custom  of  real-estate  agents  which  was 
not  material  to  the  ease,  and  eoold  not  have  affeeted  the  oonelnsioiif 
reached  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL  J.  W. 
Ballard,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Louis  Luckel,  for  Appellant. 
Dunning  &  Craig,  for  Respondent 

GRAY,  C. — This  action  was  brought  to  enforce  specific  per- 
formance of  an  alleged  contract  for  the  conveyance  of  certain 
real  estate  situated  in  the  city  of  Los  Angeles,  alleged  to  have 
been  entered  into  between  the  defendant,  John  Qemer,  and 
one  Sabina  A.  Lanon.  The  plaintiff,  Lambert,  succeeded  to 
the  rights  of  Lanon,  and  was  substituted  for  her  as  plaintiff 
herein.  The  defendant  had  judgment  in  the  court  below,  and 
plaintiff  appeals  from  the  same  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  court  found  **that  defendant  never  agreed  to  sell  said 
real  estate  to  plaintiff  for  any  sum  or  at  all**;  and  it  is  with 
this  finding  that  the  judgment  must  stand  or  fall.  At  the  trial 
plaintiff  sought  to  establish  the  contract  sued  on  by  the  intro- 
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duction  in  evidence  of  certain  letters,  passing  between  de- 
fendant and  a  real-estate  agent  named  Obear,  and  a  written 
receipt  and  contract  given  by  Obear  to  Lanon.  The  first 
letter  pertinent  to  the  case  was  written  by  Obear  to  Gerner 
on  January  3,  1901,  in  which  Obear  asks  Gerner  to  give  him 
the  lowest  cash  price  at  which  Obear  might  offer  the  lot  in 
question  for  sale.  To  this  letter  Gerner  replied  by  letter  dated 
January  10,  1901:  '*I  would  sell  my  lot  for  $1,400.'*  On 
October  12,  1901,  Obear  again  wrote,  inquiring  as  to  the  price 
of  the  property,  and  Gerner  replied  October  19,  1901:  **I 
don't  want  to  sell  the  lot  less  than  $1,450  at  present.  I  will 
probably  build  on  it  myself.  I  will  come  to  Los  Angeles  in 
a  short  time,  and  will  see  you  then."  Again,  on  January  16, 
1902,  Obear  wrote  to  Gerner: — 

''Relative  to  your  lot  in  the  Nordhold  Tract  on  Sixth  Street, 
being  parts  of  lots  one  and  two,  the  price  of  which  you  gave 
me  in  your  last  letter  at  $1,400.  The  buyer  I  had  at  that 
time  would  raise  his  offer  to  $1,350  cash,  out  of  which  you 
will  have  to  pay  me  a  commission  of  5  per  cent  on  the  first 
thousand  and  2^  per  cent  on  the  balance,  making  $58.75, 
and  also  furnish  an  unlimited  certificate  of  title,  showing 
your  property  free  and  clear  of  all  encumbrances.  If  you 
care  to  accept  this  6ffer,  kindly  advise  me  and  I  will  send 
you  the  necessary  papers  to  close  the  deaL  Trusting  to  hear 
from  you  by  return  mail  if  possible,  I  am, 

''Yours  truly,    W.  H.  Obeab.'' 

The  answer  to  this  was  as  follows : — 

"Lone  Stab,  Jan.  19, 1902. 
*'Mr.  Obbab,  Los  Angeles,  Cal. 

"Dear  Sir: — In  regard  to  your  letter  of  the  6th,  I  don't 
want  to  sell  my  lot  on  Sixth  Street  for  $1,350,  but  I  will  take 
that  without  paying  commission.  I  will  take  $1,350  and  you 
get  the  commission  from  the  other  man. 

"Yours  truly,    John  Gebneb.'' 

On  January  23,  1902,  Obear  wrote  as  follows : — 

"John  Gebneb,  Lone  Star,  Cal. 

"Dear  Sir: — I  have  sold  your  property  on  Sixth  Street  for 
$1,350,  the  buyer  paying  me  a  commission.  I  inclose  you  a 
deed  which  you  will  please  sign  and  if  married,  have  your 
wife  sign  also,  acknowledging  the  same  before  a  notary  pub- 
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lice  or  justice  of  the  peace.  Kindly  return  the  deed  and  I  wiU 
remit  promptly  to  you  or  if  you  prefer  you  can  send  it  to 
the  Title  Insurance  and  Trust  Company  together  with  in- 
structions which  I  inclose  you  which  you  will  please  sign, 
authorizing  me  to  deliver  the  deed  upon  the  payment  of  the 
money.    The  abstract  of  title  will  cost  $25.    Yours  very  truly, 

*'W.  H.  Obeab/' 

In  answer  to  this,  Mr.  Gerner  wrote  as  follows : — 

'*Mr.  Obear,  Los  Angeles,  Cal. 

'*I  have  received  your  letter  of  the  23rd.  You  wrote  that 
you  had  a  party  to  buy  my  lot  and  it  would  cost  $25  to  have 
an  abstract  brought  up  which  looks  to  be  a  big  price,  as  I 
have  a  certificate  of  title  to  August,  1895,  and  there  have  not 
been  any  changes  since,  so  it  ought  not  to  cost  much  to  bring 
it  up  to  date.  I  will  probably  send  it  to  a  friend  in  Los  An- 
geles to  look  after.  Please  let  me  know  how  much  you  will 
charge  for  drawing  up  the  deed. 

'* Yours  truly,    John  Gerner." 

Several  letters  passed  thereafter  between  Obear  and  Gter- 
ner  in  an  effort  to  come  to  some  understanding  as  to  the  cer- 
tificate of  title  and  as  to  the  reasonable  cost  thereof,  but  no 
agreement  was  reached  between  them  as.to  that  matter;  and 
finally,  on  February  21,  1902,  Gerner  wrote  to  Obear:  '*I 
will  let  you  know  that  I  won't  sell  the  lot  on  Sixth  Street  at 
that  price.  I  will  return  the  paper  you  have  drawn  up  to 
you."  On  the  same  date  Gerner  wrote  to  Lanon  to  the  same 
effect. 

On  January  23,  1902,  on  payment  of  one  hundred  dollars 
by  Lanon,  Obear  executed  a  receipt  and  contract  to  her  in 
writing  and  signed  it  **W.  H.  Obear."  In  this  receipt  the 
payment  of  the  balance  of  $1,350  for  the  lot  was  conditioned 
upon  **an  unlimited  certificate  of  title  from  Title  Insurance 
and  Trust  Company  of  Los  Angeles." 

As  we  understand  appellant,  he  makes  two  contentions: 
1.  He  says  that  this  correspondence  shows  that  Gerner  rati- 
fied the  act  of  Obear  in  entering  into  the  said  contract.  There 
is  nothing  in  the  correspondence  or  elsewhere  to  show  that 
the  contents  of  the  said  contract  were  ever  brought  to  the 
knowledge  of  Gerner.  Indeed,  it  is  not  shown  that  Gemei 
ever  knew  that  Obear  executed  any  contract  in  writing,  eithei 
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on  his  own  account  or  as  the  agent  of  Gerner.  How  could  he 
ratify  something  that  he  knew  nothing  about t  (OoUnsky 
V.  Allison,  114  Cal.  458.)  No  principle  of  estoppel  applies 
to  the  case,  for  Gerner  received  nothing,  retained  nothing  un- 
der the  contract,  and  had  no  notice  thereof.  (Civ.  Code,  sec. 
2310.) 

Again,  a  contract  for  the  sale  of  real  property  must  be  in 
writing.  (Civ.  Code,  sec.  1624.)  And  an  agency  to  enter  into 
such  a  contract  must  be  created  in  writing,  either  by  a  prece- 
dent authorization  in  writing,  or  a  subsequent  ratification  in 
the  same  manner.  (Civ.  Code,  sees.  2309,  2310.)  There  is 
no  reference  in  any  of  Gerner  *s  letters  to  the  subject  of  mak- 
ing Obear  his  agent  for  any  purpose.  He  simply  tells  him 
what  he  will  take  for  his  land,  and  industriously  refrains 
from  giving  either  Obear  or  anybody  that  Obear  recommends 
any  power  or  authority  concerning  the  disposal  of  his  prop- 
erty. But,  on  the  contrary,  intimates  in  at  least  one  letter 
that  he  has  a  trusted  friend  in  Los  Angeles  that  he  will  rely 
on  for  anything  in  that  line.  A  person  cannot  make  himself 
the  agent  of  another  simply  by  writing  letters  and  acting  as 
.agent  without  the  assent  or  consent  of  the  latter.  There  is 
nothing  in  the  letters  of  Gerner  that  can  be  construed  into  a 
power  of  attorney  to  convey  or  an  authority  to  enter  into  a 
written  contract  to  convey.  (Orant  v.  Ede,  85  Cal.  418,^  and 
eases  therein  cited.) 

The  case  of  Rutenberg  v.  Main,  47  Cal.  220,  is  not  similar 
as  to  the  facts  involved  to  the  case  here. 

2.  Another  contention  of  appellant  is,  that  there  was  an 
acceptance  of  defendant's  offer  contained  in  his  letter  of 
January  19th.  But  appellant  fails  to  make  it  clear  as  to 
where  this  acceptance  is  to  be  found.  His  argument  seems  to 
be,  "That  all  the  papers  are  to  be  taken  together"  to  show 
this  acceptance.  An  acceptance,  in  order  to  make  the  con- 
tract complete,  must  be  unconditional;  there  must  be  an  ac- 
ceptance of  the  offer  as  made.  The  receipt  or  contract,  if  it 
may  be  so  called,  signed  by  Obear  contained  the  express  con- 
dition of  **an  unlimited  certificate  of  title  from  the  Title 
Insurance  and  Trust  Company  of  Los  Angeles."  This  condi- 
tion was  never  withdrawn,  nor  was  it  ever  assented  to  by 
defendant.     Hence  there  was  no  meeting  of  minds  and  no 

>20  Am.  St.  Bep.  287. 
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contract,  and  defendant  finally  withdrew  his  offer  altogether 
as  the  result  of  a  failure  to  come  to  any  agreement  about  this 
same  certificate  of  title.  Now,  after  the  withdrawal  of  the 
original  offer  plaintiff  will  not  be  permitted  to  enforce  that 
offer  by  waiving  conditions  which  he  was  insisting  upon  up 
to  the  time  of  that  withdrawaL 

We  think  the  foregoing  is  decisive  of  the  case  and  disposes 
of  all  of  the  material  arguments  advanced  by  the  appellant. 

3.  It  is  not  pointed  out  to  us,  nor  can  we  see,  how  any 
"custom  of .  real-estate  agents'*  in  the  city  of  Los  Angeles 
could  have  been  material  in  the  case  or  could  have  affected 
the  conclusions  reached  by  the  court.  We  therefore  see  no 
error  in  the  exclusion  of  evidence  of  such  custom. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Sac.  No.  1014.     Department  One. — ^March  8,  1904.] 

T.  D.  MITCHELL  et  al.,  Respondents,  v.  LEWIS  J.  HUTCH- 
INSON  et  al..  Appellants. 

Mining  Claims — ^Location  or  Placer  Claim — Partial  Contormitt 
TO  PuBUC  Survey. — ^A  location  of  a  placer  mining  claim  is  not 
invalid  becanse  it  conforms  only  partially  to  the  United  States 
system  of  public  land  surveys.  Such  conformity  is  only  required 
in  so  far  as  it  is  reasonably  practicable. 

Id. — Pleading — ^Action  to  Qxtiet  Titlb — Conpormitt  to  Survey- 
Tender  or  Issues. — ^It  is  not  incumbent  upon  the  plaintiffs  in  an 
action  to  quiet  title  to  a  placer  mining  claim  located  by  their  pre- 
decessors to  allege  that  the  claim  conformed  as  near  as  was  prac- 
ticable with  the  United  States  survey  lines;  but  averments  that 
they  "did  duly  locate  the  same  as  a  placer  mining  claim  under  and 
in  pursuance  of  the  Revised  Statutes  of  the  United  States,"  and 
setting  forth  the  various  acts  performed  by  them  in  making  the 
location,  and  alleging  ownership  in  the  plaintiffs,  sufficiently  ten* 
dered  issues  as  to  the  making  of  a  location  in  accordance  with  the 
requirements  of  the  statutes. 
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Id. — TufDiSQ — ^Location  of  Geavil  Deposit— Limitation  of  Valuablb 
Minerals — ^Bbasonablb  Consibxjotion. — ^A  finding  that  in  making 
the  location  of  the  placer  mining  claim  of  plaintiff  "it  was  the 
intention  of  said  locators  to  include  within  the  exterior  boundaries 
of  their  location  the  bed  of  what  thej  believed  to  be  an  old  river 
channel  or  gravel  deposit  lying  beneath  the  surface  of  the  earth, 
and  th|it  in  order  to  take  in  said  channel,  and  not  include  within 
their  boundaries  ground  which  would  be  of  no  value  for  mining 
purposes,  their  location  could  not  conform  to  the  United  States 
system  of  public  land  surveys,  and  the  rectangular  subdivision 
thereof,  but  did  conform  thereto  as  near  as  practicable  to  accom- 
plish the  object  they  had  in  view,"  is  to  be  reasonably  construed 
io  as  to  uphold  and  not  to  defeat  the  judgment,  and  as  showing  such 
conformity  to  the  survey-lines  as  was  reasonably  practicable  to 
accomplish  an  object  authorized  by  the  statute  to  include  lands 
useful  for  mining  purposes,  and  to  exclude  lands  not  useful  for 
such  purposes. 

Id. — Consistbnot  with  Othxb  Findings.— If  such  finding  be  construed 
as  based  mer^y  upon  the  opinion  and  belief  of  the  locators  as  to 
the  situation  of  the  river  channel  or  deposit,  and  as  to  the  value 
of  adjoining  land,  it  is  not  inconsistent  with  other  findings  estab- 
lishing a  location  "in  pursuance  of  the  provisions  of  the  Bevised 
Statutes  of  the  United  States,"  and  that  plaintiffs  are  the  owners 
of  the  famd  in  controversy,  and  that  the  claim  of  defendants  thereto 
is  without  right,  which  are  sufficient  of  themselves  to  dispose  of 
all  the  issues,  and  establish  conformity  to  the  survey-lines  as  near 
as  was  reasonably  practicable. 

Id. — ^BsooHD  OF  Location  Notice — ^Imicaterial  Mistakes  in  Boundary. 
—Mistakes  in  the  record  of  the  location  notice  as  to  the  boundary- 
line  which,  however  the  boundary  may  be  construed,  do  not  affect 
the  land  in  dispute,  and  which  are  controlled  by  such  references  to 
natural  objects  and  permanent  monuments  as  are  sufficient  fuQy 
to  identify  the  land  claimed,  are  not  material;  and  the  record 
sufficiently  shows  a  substantial  compliance  with  the  requirements 
of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County.    C.  V.  Gottschalk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ira  Hill  Reed,  for  Appellants. 

The  location  was  invalid,  there  being  no  finding  of  con- 
formity to  the  public  surveys.  (U.  S.  Rev.  Stats.,  sees.  2329, 
2330,  2331 ;  22  L.  D.  409 ;  30  L.  D.  225.)  The  burden  is  upon 
the  locator  to  show  that  his  placer  claim  cannot  be  conformed 
to  legal  subdivisions.     (U.  S.  Rev.  Stats.,  sec.  2331.)     The 
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record  of  the  notice  was  invalid.    (U.  S.  Rev.  Stats.,  sec.  2324; 

Stats.  (Cal.)  1875-1876,  p.  853;  Oleesan  v.  Martin,  13  Nev. 

462 ;  1  Lindley  on  Mines,  sec.  379.)    ''The  court  cannot  do  for 

the  mining  locator  what  he  alone  should  do  for  himself.'' 

{Ki7ig  V.  Amy,  152  U.  S.  222.) 

• 
Bishop,  Wheeler  &  Hoefler,  P.  J.  Solinsky,  and  William 

Rix,  for  Respondents. 

The  findings  of  ultimate  facts  sustain  all  the  allegations  of 
the  complaint,  .and  findings  of  mere  probative  facts  cannot 
control  them.  (Perry  v.  Quackenbush,  105  CaL  299;  SmiiK 
V.  Acker,  52  Cal.  219.)  Conformity  to  the  public  surveys  is 
not  necessary  to  the  validity  of  the  location  of  a  placer  claim. 
(U.  S.  Rev.  Stats.,  sec.  2333;  1  Lindley  on  Mines,  sec.  448; 
BaUvr^^s  Placer,  2  L.  D.  764;  Esperame  etc.  Co.,  10  Copp's 
L.  D.  338;  In  re  PearsaU,  6  L.  D.  227.)  Natural  objects  and 
permanent  monuments  referred  to  in  the  record  of  a  notice 
of  location  will  control  courses  and  distances,  and  it  is  suffi- 
cient that  the  recorded  claim  can  be  identified.  (1  Lindley 
on  Mines,  sec.  382,  and  cases  cited ;  Duryea  v.  Bouchtr,  67  Cal. 
141,  142.)  Notices  of  location  by  miners  are  to  be  liberally 
construed.  (Carter  v.  Bacigalupi,  83  Cal.  187;  Donahue  v. 
Meister,  88  Cal.  121,  131,  132;^  Lindley  on  Mines,  sec.  381; 
Wilson  V.  Trumpet  Mining  Co.,  19  Utah,  66.«) 

ANGELLOTTI,  J.— This  action  was  brought  to  quiet  title 
to  a  tract  of  land  in  Calaveras  County,  containing  122.15 
acres.  The  defendants  claimed  title  to  a  portion  thereof  con- 
sisting of  74.50  acres. 

Both  plaintifiEs  and  defendants  claimed  under  placer- 
mining  locations  alleged  to  have  been  made  by  them,  the 
plaintiffs'  location,  called  the  Kentucky  Placer  Mine,  being 
alleged  to  have  been  made  on  February  8,  1889,  and  the  de- 
fendants', called  the  Paragon  Placer  Mine,  on  August  31, 
1897. 

The  plaintiffs  obtained  judgment,  and  the  defendants  ap- 
peal therefrom  on  the  judgment-rolL  The  only  questions 
presented  are  as  to  whether  the  findings  support  the  judg- 
ment. 

1.  It  is  contended  by  defendants  that  no  valid  location  was 

^22  Am.  St  Kep.  218.  'TS  Am.  St  Eep.  718. 
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effected  by  the  Kentucky  claimants,  for  the  reason  that  their 
claim  was  upon  surveyed  government  lands  and  did  not  con- 
form to  legal  subdivisions. 

The  findings  show  that  the  location  was  made  upon  sur- 
veyed government  land,  and  that  the  description  thereof  by 
metes  and  bounds  consisted  of  nine  courses,  of  which  only 
five  conformed  to  the  lines  of  the  United  States  system  of 
public  land  surveys. 

This  fact  would  not  of  itself,  however,  render  the  location 
invalid,  for  it  is  well  settled  that,  under  sections  2329,  2330, 
and  2331  of  the  Revised  Statutes  of  the  United  States,  placer 
claims  are  required  to  conform  to  the  lines  of  the  public  sur- 
vey only  where  such  conformity  is  reasonably  practicable,  and 
that  where  such  conformity  is  not  reasonably  practicable,  it 
is  sufficient  if  they  conform  to  such  lines  as  near  as  is  rea- 
sonably practicable.  It  was  held  by  Secretary  of  the  Interior 
Teller,  in  Bablin's  Placer,  2  L.  D.  764,  that  it  was  the  inten- 
tion of  Congress  to  provide  for  cases  where  the  situation  of 
the  deposits  is  such  that  conformity  of  the  location  with  sub- 
divisi(m-lines  is  unreasonable,  and  to  permit  persons  to  take 
a  certain  quantity  of  land  fit  for  mining,  and  not  to  compel 
them  to  take  such  a  quantity  irrespective  of  its  fitness  for 
mining,  and  that  it  was  not  practicable  to  conform  to  the  linee 
of  the  survey  in  a  case  where  the  entire  placer  deposit  in  a 
canon  within  certain  limits  is  claimed,  and  where  the  land 
on  either  side  is  entirely  unfit  for  mining  or  agriculture. 
(See,  also,  Esperanee  M.  Co.,  10  Copp's  L.  D.  338;  In  re 
PearsM,  6  L.  D.  227;  Lindley  on  Mines,  sec.  448.)  We  have 
not  been  referred  to  any  decision  or  ruling  disapproving  the 
views  expressed  in  the  above  authorities.  The  case  of  Miller 
Placer  Claim,  30  L.  D.  225,  351,  was  not,  as  we  read  it,  in- 
tended to  make  any  change  in  the  rule  laid  down  in  the  prior 
decisions. 

In  view  of  this  well-established  rule,  the  findings  of  the 
trial  court  entirely  dispose  of  defendants'  contention  in  this 
behalf. 

The  complaint  alleged  that  the  land  located  by  plaintiff's 
predecessors  was  vacant  public  land,  open  to  exploration  and 
location,  and  that  the  Kentucky  claimants  entered  thereon 
and  discovered  therein  and  thereon  gold  and  mineral  bearing 
earth,  and  ''did  duly  locate  the  same  as  a  placer  mining 
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claim  under  and  in  pursuance  of  the  provisions  of  ...  the 
Bevised  Statutes  of  the  United  States,"  and  then  alleged  the 
various  acts  performed  by  them  in  making  the  location.  It 
further  alleged  that  plaintiffs  were  the  owners  of  the  prem- 
ises, and  that  defendants  claimed  and  asserted  an  interest 
therein  adverse  to  plaintifib,  which  claim  of  defendants  was 
without  right. 

The  answer  denied  ''that  said  locators  •  •  •  did  make  a 
valid  location  upon"  the  land  in  dispute,  denied  plaintiffs' 
allegation  of  ownership,  and  set  up  their  own  alleged  later 
location. 

There  was  no  issue  made  by  the  pleadings  as  to  whether 
the  Kentucky  claimants'  claim  conformed  as  near  as  was 
practicable  to  the  survey-lines,  except  in  so  far  as  it  was 
included  in  the  general  issues  of  location  and  title  already 
referred  to,  and,  so  far  as  the  record  on  appeal  shows,  there 
was  no  contention  in  the  trial  court  that  the  claim  did  not 
conform  to  the  survey-lines  as  near  as  was  practicable,  unless 
that  fact  is  to  be  inferred  from  the  presence  of  a  finding 
which  will  be  hereinafter  quoted. 

We  are  of  the  opinion  that  it  was  not  incumbent  upon  the 
plaintiffis  to  allege  that  the  claim,  declared  in  their  complaint 
to  have  been  located  by  their  predecessors,  conformed  as  near 
as  was  practicable  with  the  United  States  survey-lines,  and 
that  the  allegations  already  referred  to  sufficiently  tendered 
issues  as  to  the  making  of  a  location  in  accordance  with  the 
requirements  of  the  statutes.  (See  Quigley  v.  OiUett,  101 
Cal.  462.) 

The  trial  court  found  that,  at  the  date  of  the  location,  the 
land  located  was  vacant  public  land  of  the  United  States, 
open  to  exploration  and  location,  and  that  the  Kentucky 
claimants  did  locate  the  premises  as  a  placer  mining  claim  in 
pursuance  of  the  provisions  of  the  Bevised  Statutes  of  the 
United  States,  and  performed  the  various  acts  necessary  to 
effect  an  effectual  location,  such  as  posting  the  notice  of 
location,  etc. ;  that  plaintiffs  are  the  owners  of  the  land  in 
controversy;  and  that  the  claim  of  defendants  thereto  is 
without  any  right  whatever. 

These  findings  of  fact  upon  issues  made  by  the  pleadings 
establish  a  valid  location,  unless  the  effect  thereof  is  overcome 
by  another  finding  made  by  the  court  upon  matters  not  spe- 
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cifically  presented  by  the  pleadings,  which  was  as  follows, 
viz.:  ''That  the  said  tract  of  land  and  premises  hereinabove 
described  were  located  by  the  locators  upon  surveyed  land  as 
a  placer  mining  claim;  that  in  making  said  location  it  wa» 
the  intention  of  said  locators  to  include  within  the  exterior 
boundaries  of  their  location  the  bed  of  what  they  believed  to 
be  an  old  river  channel  or  gravel  deposit  lying  beneath  the 
surface  of  the  earth,  and  that  in  order  to  take  in  said  channel 
and  not  include  within  their  boundaries  any  ground  which 
would  be  of  no  value  for  mining  purposes,  their  location 
could  not  conform  to  the  United  States  system  of  public  land 
surveys,  and  the  rectangular  subdivisions  thereof,  but  did 
conform  thereto  as  near  as  was  practicable  to  accomplish  the 
object  they  had  in  view,  to  wit:  The  location  of  said  channel, 
and  not  to  include  land  not  useful  for  mining  purposes.'' 

It  is  well  settled  that  the  findings  of  the  trial  court  should 
receive  such  construction  as  will  uphold  rather  than  defeat 
the  judgment,  and  that  they  are  to  be  read  and  considered 
together  and  liberally  construed  in  support  of  the  judgment, 
and,  if  possible,  are  to  be  reconciled  so  as  to  prevent  any 
conflict  upon  material  points.  (People^s  Home  8av.  B<mk 
V.  Richard,  139  Cal.  285,  291,  and  cases  there  cited.)  So 
regarded,  the  finding  is  susceptible  of  a  construction  affirma- 
tively showing  such  conformity  to  the  survey-lines  as  was 
reasonably  practicable,  under  the  decisions  of  the  land  de- 
partment already  referred  to,  for  the  court  expressly  found 
therein  that,  in  order  to  include  the  land  which  was  con- 
sidered valuable  for  mining  purposes,  and  to  exclude  land 
which  was  of  no  value  for  such  purposes,  the  location  could 
not  conform  to  the  United  States  system  of  public  land  sur- 
veys, and  it  further  found  that  the  location  did  conform  to 
such  surveys  as  near  as  was  practicable  to  accomplish  an 
object  authorized  by  the  statute — ^viz.,  the  inclusion  of  lands 
useful  for  mining  purposes  and  the  exclusion  of  lands  not 
useful  for  such  purposes. 

But  construing  this  finding,  in  accordance  with  the  conten- 
tion of  defendants,  to  be  based  entirely  upon  the  opinion  and 
belief  of  the  Kentucky  claimants  as  to  the  situation  of  the 
river  channel  or  gravel  deposit  and  the  value  of  the  adjoining 
land  for  mining  purposes,  without  regard  to  the  actual  condi- 
tion, there  is  nothing  therein  inconsistent  with  the  findings 
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upon  the  specific  matters  alleged  in  the  complaint  and  denied 
by  the  answer. ,  As  is  contended  by  plaintiffs,  such  intention 
and  belief  could  reasonably  coexist  with  the  fact  that  the 
location  as  made  actually  did  take  in  the  lands  valuable  for 
mining  purposes  and  excluded  the  lands  that  were  not  valu- 
able for  such  purposes,  and  that  it  conformed  to  the  survey- 
lines  as  near  as  was  practicable  to  accomplish  such  objects. 

We  are  therefore  of  the  opinion  that  the  other  findings  are 
not  affected  by  the  finding  last  quoted,  and  that  those  find- 
ings sufSciently  establish  a  valid  location  as  far  as  the  ques- 
tion of  conformity  to  the  survey-lines  is  concerned.  Such 
findings  are  conclusive  in  the  absence  of  attack  by  a  bill  of 
exceptions  or  statement  on  motion  for  a  new  trial. 

2.  It  is  further  contended  that  the  attempted  location  was 
invalid  for  the  reason  that  the  description  of  the  property 
Ideated  was  not  correctly  set  forth  in  the  copy  of  the  notice 
of  location  recorded  in  the  Gt&oe  of  the  county  recorder  of 
Calaveras  County. 

The  trial  court  found  that  the  notice  of  location  posted  in 
a  conspicuous  place  on  the  claim  contained  ''such  a  descrip- 
tion of  the  said  .  .  .  claim  so  located  by  reference  to  natural 
objects  and  permanent  monuments  such  as  did  and  will 
identify  the  claim,"  and  that  the  locators,  at  the  time  of  mak- 
ing their  location,  ''distinctly  marked  their  said  location  on 
the  ground  so  that  its  boundaries  could  and  can  now  be  read- 
ily traced."  It  further  found  that  owing  to  a  mistake  in 
writing  out  the  copy  to  be  recorded  the  description  in  the 
recorded  notice  was  erroneous  in  three  or  four  particulars, 
the  principal  error  being  the  omission  of  the  last  course  and 
distance,  so  that  the  description  instead  of  being  "8th  south 
41  deg.  12  mins.  west  26.58  chs.  to  post  marked  K  P.  M.  set 
in  stone  mound  being  i  ^-section  comer;  thence  9th  west 
20  chs.  to  place  of  beginning,  containing  122.15  acres,"  was 
as  follows,  viz.:  "8th,  S.  41^  degs.  W.  26.58  chs.  to  place  of 
beginning,  containing  125  acres  more  or  less."  An  act  regu- 
lating the  recording  of  mining  locations  in  Calaveras  County, 
approved  April  3,  1876,  and  in  force  at  the  time  of  the  Ken- 
tucky location,  provided  that  a  copy  of  the  notice  of  location 
of  any  mining  claim  thereafter  located  should  be  filed  and 
recorded  in  the  office  of  the  county  recorder  within  six  days 
from  the  date  of  posting,  and  further  provided  that  a  notice 
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posted  without  being  80  .recorded  should  ''not  be  considered 
notice  to  subsequent  locations  recording  under  this  act." 
(Stats.  1875-1876,  p.  853.) 

This  act  constituted  the  only  regulation  then  in  force  rela- 
tive to  the  recording  of  location  notices.  Whatever  might  be 
the  effect  of  an  entire  failure  to  comply  with  its  provisions,  a 
substantial  compliance  with  the  requirements  of  the  act  would 
certainly  be  sufficient,  and  if  the  description  contained  in 
this  notice  was  complete  enough  to  enable  one  examining  it  to 
ascertain  therefrom  that  the  land  actually  claimed  was  in- 
cluded therein,  there  was  such  a  substantial  compliance  as 
would  satisfy  the  statute,  for  such  a  description  would  give 
fuU  notice  that  such  land  had  been  in  fact  appropriated  by 
others.  That  such  was  the  effect  of  the  description  in  the 
recorded  notice  in  this  case  there  can  be  no  doubt,  whatever 
rule  of  construction  be  applied  thereto.  If  the  eighth  course 
and  distance  be  rejected  entirely,  and  a  straight  line  be  run 
from  the  eighth  comer  to  the  ** place  of  beginning,"  it  would 
include  all  the  land  now  claimed,  and  if,  on  the  other  hand, 
the  course  and  distance  were  followed,  a  post  marked  ''K. 
P.  M."  set  in  a  stone  mound,  being  a  quarter-quarter-section 
comer  would  be  found,  whence  a  straight  line  west  along  the 
section-line,  twenty  chains  to  place  of  beginning,  would  close 
the  description  and  furnish  an  exact  description  of  the  land 
claimed. 

The  other  imperfections  in  the  recorded  description  noticed 
in  defendants'  closing  brief  were  slight  errors  in  courses  and 
distances,  which  were  controlled  by  the  references  in  such 
description  to  natural  objects  and  permanent  monuments 
sufficiently  to  fully  identify  the  exact  boundaries  of  the  claim. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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[L.  A.  No.  1218.    Department  Two. — March  8,  1904.] 

In  the  Matter  of  the  Guardianship  of  BOY  EDWAED 
SALTER,  a  Minor.  CHARLES  E.  SALTER,  Appel- 
lant, V.  MARY  JOHNSON,  Respondent. 

GUARDIAK  AND  WaRI>— APPOINTMENT  OT  GUABDIAN — SPECIAL  PROOBEDINQ 

— ^BiOHT  OP  Father  to  Letters. — ^The  court  in  appointing  a  guar- 
dian of  a  minor  does  not  act  in  the  ezerdBe  of  its  general  equitj 
powers,  but  acts  in  a  special  proceeding,  and  hj  virtue  of  the 
statutory  power  conferred  upon  it  to  appoint  guardians  in  certain 
designated  cases,  under  sections  1747  to  1751  of  the  Code  of  CiYil 
Procedure;  and  where  it  appears  that  the  father  of  a  minor  under 
fourteen  years  is  competent  to  act  as  his  guardian  he  is  entitled 
to  letters  of  guardianship  to  the  exclusion  of  the  grandmother  of 
the  child. 
Id. — Health  op  Child. — The  right  of  the  father,  being  competent,  to 
have  the  custody  and  control  of  a  child  under  fourteen  years  of  age 
is  not  affected  by  a  finding  as  to  the  health  of  the  child,  and  the 
better  opportunity  he  would  have  for  fresh  air  and  exercise  at  the 
home  of  his  grandmother  than  at  the  residence  of  his  father  in 
a  city. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  appointing  a  guardian  of  a  minor  child.  Lucien 
Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas  &  Garrett,  for  Appellant. 

J.  H.  Merriam,  for  Respondent. 

LORIQAN,  J. — ^Mary  Johnson,  maternal  grandmother  of 
the  above  minor,  a  child  five  years  of  age,  applied  to  the  su- 
perior court  of  Los  Angeles  for  appointment  as  his  guardian, 
alleging  in  her  petition  that  his  father  had  abandoned  him, 
and  that  he  was  not  a  fit  and  proper  person  to  have  the  care 
and  custody  of  the  child. 

Charles  E.  Salter,  the  father  of  the  minor,  opposed  the 
application  of  the  grandmother,  and  himself  petitioned  for 
appointment  as  guardian. 

The  matter  coming  on  for  hearing,  the  court  found  that  the 
father  had  not  abandoned  his  child;  that  he  was  a  fit  and 
proper  person  to  have  his  care  and  custody ;  and  that  his  wife 


Digitized  by  LjOOQIC 


March,  1904.]       Guardianship  of  Salter.  413 

(the  mother  of  the  child  was  dead,  and  the  father  had  re- 
married) was  also  a  fit  and  proper  person  to  have  such  cus- 
tody. The  court  further  found  that  the  child  was  in  delicate 
healthy  and  required  the  constant  watching  of  a  competent 
and  experienced  person;  that  his  health  and  welfare  would  be 
better  promoted  by  being  placed  for  the  greater  part  of  the 
time  in  the  custody  of  his  grandmother ;  that  the  grandmother 
had  a  home  in  Pasadena  where  the  child  could  be  kept  and 
get  the  benefit  of  fresh  air  and  exercise,  whereas,  if  left  in 
the  custody  of  his  father,  he  would  have  no  opportunity  of 
being  outdoors,  except  upon  the  public  streets  of  the  city  of 
Los  Angeles. 

The  court  thereupon  appointed  the  grandmother  guardian, 
incorporating  in  the  decree  a  condition  that  the  father  each 
week  be  permitted  to  have  charge  of  the  child  from  Saturday 
morning  till  the  Monday  morning  ensuing. 

This  appeal  is  taken  by  the  father  from  the  order  appoint- 
ing the  grandmother  such  guardian,  and,  in  our  opinion,  must 
be  sustained. 

Counsel  for  respondent  discourses  learnedly  in  support  of 
the  order  upon  the  power  of  courts  of  equity  in  England  and 
in  this  country  in  matters  of  guardianship,  but  we  cannot  see 
that  this  discussion  has  any  application  to  the  matter  under 
consideration.  The  court  in  this  matter  was  not  acting  in  the 
exercise  of  its  general  equity  powers  or  as  an  equitable  tri- 
bunal when  it  made  the  order  imder  review.  It  was  acting 
strictly  in  a  special  proceeding  and  by  virtue  of  power  con- 
ferred upon  it  to  appoint  guardians  in  certain  designated 
cases.  (Code  Civ.  Proc.,  sees.  1747-1751.)  And  the  validity 
of  the  order  which  it  made  in  this  case  must  be  determined 
solely  from  a  consideration  of  those  sections,  and  particularly 
of  section  1751. 

Having  directed  attention  to  the  provisions  of  the  code 
which  govern  in  matters  of  this  character,  further  discussion 
is  practically  obviated  by  an  examination  of  the  case  of  In  re 
Campbell,  130  Cal.  381-383,  where  these  provisions  are  dis- 
cussed.  In  that  case,  which  was  also  a  contest  between  ma- 
ternal grandparents  and  a  father  for  the  guardianship  of  his 
infant  son,  the  lower  court  found  that  it  was  for  the  best 
Interests — ^the  temporal  mental  and  moral  welfare — of  the 
minor  that  it  be  awarded  to  its  grandfather.    On  appeal  from 
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such  order  this  court,  after  pointing  out  that  in  an  application 
for  appointment  of  a  guardian  in  a  special  proceeding  such  as 
the  one  at  bar  a  court  has  no  unlimited  discretion  to  appoint 
a  guardian  for  a  minor  other  than  the  father,  even  if  in  its 
opinion  the  interest  of  the  minor  would  be  thereby  subserved, 
proceeds  to  discuss  the  provisions  of  the  code  under  which 
the  applications  in  both  that  case  and  this  were  heard  and 
disposed  of.  After  referring  to  said  section  1751,  which  pro- 
vides that:  **The  father  ...  of  a  minor  child  under  the  age 
of  fourteen  years,  if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship,  is  entitled  to  be  appointed 
a  guardian  of  such  minor  child,  in  preference  to  any  other 
person,"  the  court  says,  in  reversing  the  order:  ** Accordingly, 
by  the  provisions  of  section  1751  of  the  Code  of  Civil  Pro- 
cedure,  it  is  made  the  duty  of  the  court  to  appoint  the  father 
or  mother  guardian,  *if  found  by  the  court  competent  to  dis- 
charge the  duties  of  guardianship.'  But  under  this  provision, 
and  undeB  the  general  law,  the  prima  facie  presumption  is, 
that  the  parent  is  competent ;  and  hence  the  court  is  not  au- 
thorized to  appoint  another  as  guardian,  unless  it  finds  to 
the  contrary.  Hence  the  section  is  to  be  construed  as  if  it 
read  that  the  father  or  mother  is  to  be  appointed  *if  not 
found  by  the  court  incompetent,'  etc.  The  fact  of  compe- 
tency or  incompetency  of  the  father  was  therefore  the  con- 
trolling question  in  this  case;  and  as  there  is  no  finding  on  the 
point,  the  findings  must  be  regarded  as  insufScient  to  support 
the  order  appealed  from." 

So  in  the  case  at  bar  the  controlling  question  was  the  com- 
petency or  incompetency  of  the  father,  and  as  the  lower  court 
expressly  found  that  he  was  competent,  that  was  the  end  of 
the  matter,  as  far  as  the  power  of  the  court  to  appoint  the 
grandmother  as  guardian  was  concerned,  because  the  court 
was  without  authority,  under  the  terms  of  section  1751,  after 
finding  the  father  competent,  to  appoint  any  other  person 
than  the  father  as  guardian  of  his  child. 

Nor  is  the  right  of  the  father,  he  being  competent,  to  have 
the  custody  and  control  of  his  child  at  all  afifected  by  the 
finding  of  the  court  relative  to  the  health  of  the  child,  and  the 
better  opportunity  he  would  have  for  fresh  air  and  exercise 
at  the  home  of  his  grandmother  than  at  the  residence  of  his 
father. 
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There  k  nothing  in  this  finding  from  which  it  appears  that 
the  lather  is  unable  to  provide  for  the  comfort  or  minister 
to  the  wants  of  his  child.  His  natural  love  for  it  would  in- 
spire him  to  extreme  solicitude  for  its  health  and  comfort. 
If  the  circumscribed  limits  of  his  present  residence,  or  its 
peculiar  situation  in  the  city  of  Los  Angeles,  prevents  the 
child  from  having  that  amount  of  pure  air  and  exercise  which 
its  health  demands,  the  father  may  move  to  some  more  favored 
locality,  or  he  has  the  power  to  place  the  child  elsewhere  with 
another  family,  where  it  will  have  the  beneficial  advantages 
it  requires,  or  he  may  permit  it  to  remain  with  its  grand- 
mother. 

But  even  if  the  father  were  poor  and  unable  to  provide  for 
the  child  as  comfortably  as  his  grandmc^her  could,  or  would 
be  compelled  to  maintain  him  at  his  place  of  abode  in  Los 
Angeles  under  the  circumstances  found  by  the  lower  court, 
these  considerations  would  furnish  no  legal  ground  for  de- 
priving him  of  the  custody  of  the  child.  They  apply  merely 
to  its  material  temporal  welfare,  and  if  such  considerations 
were  controlling  they  could  in  every  instance  where  poverty 
was  the  misfortune  of  a  parent  be  invoked  to  deprive  him  of 
his  child  in  favor  of  one  more  fortunately  situated  and  better 
able  to  minister  to  its  material  comfort.  Common  humanity 
would  be  shocked  at  the  serious  maintenance  of  such  a  propo- 
sition. 

From  the  recitals  of  the  order  in  this  case,  we  think  it  is 
fairly  inferable  that  the  court  intended  that  the  appointment 
of  the  grandmother  should  be  temporary  merely,  having  in 
view  solely  the  then  health  of  the  child  and  the  advantages 
toward  physical  improvement  which  further  residence  at  its 
grandmother's  home  would  give  it;  that  as  the  court  found 
the  father  competent,  it  would,  upon  an  improved  condition 
of  the  child's  health  being  shown,  and  on  application  of  the 
father,  have  made  such  further  order  as  would  have  placed 
the  child  in  his  custody. 

Appellant,  however,  was  not  required  to  take  any  chances 
in  this  regard,  and  having  appealed  from  the  order  for  the 
re^isons  given  above,  the  said  order  appointing  the  respond- 
ent is  reversed  and  the  proceeding  remanded. 

McFarland  J.,  and  Henshaw,  J.,  concurred. 
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[Sao.  No.  1086.    Department  Two.— March  8,  1904.] 

PHILIP  COOK,  Executor  of  Rachel  Klenk,  Deceased,  Ap- 
peUant,  v.  CHRISTIAN  KLENK  et  al.,  R^pondents. 

Landlord  and  Tenant — ^Aoint  in  Possession  of  Lodoimo-Hoube — Ooi»- 
LEcnoN  OF  Bents — Tenancy  at  Will  not  Established. — Whesn 
the  husband  of  the  deceased  owner  of  a  lodging-honse  reoiained  in 
possession,  by  agreement  with  her  executor,  for  the  purpose  merely 
of  collecting  rents  for  the  executor,  without  any  agreement  for 
the  payment  of  rent  by  himself,  the  relation  between  the  parties 
is  that  of  principal  and  agent,  and  not  of  landlord  and  tenant, 
and  a  tenancy  at  will  is  not  thereby  established;  and  thirty  days' 
notice  to  quit  is  not  required  before  the  commencement  of  an  action 
by  the  executor  to  recover  possession  of  the  lodging-house  from 
such  agent  * 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Isaac  Joseph,  and  Albert  M.  Johnson,  for  Appellant. 

Hinkson  &  Elliott,  and  Devlin  &  Devlin,  for  Respondents. 

COOPER,  C. — ^This  action  was  brought  to  recover  pos- 
session of  a  certain  lodging-house  known  as  the  '^  White 
House''  and  the  lot  upon  which  it  stands,  said  premises  being 
in  the  city  of  Sacramento. 

At  the  close  of  plaintiff's  evidence,  the  court,  on  motion  of 
defendant,  granted  a  nonsuit,  and  judgment  was  accordingly 
entered.  Plaintiff  prosecutes  this  appeal  from  the  judgment 
on  a  bill  of  exceptions. 

It  is  alleged,  and  not  denied,  that  plaintiff's  testate  was, 
at  the  time  of  her  death,  the  owner,  in  the  possession,  and 
entitled. to  the  possession  of  the  premises  described  in  the 
complaint. 

Defendant  is  the  surviving  husband  of  deceased.  His  sole 
contention  is,  that  after  the  death  of  his  wife  he  became,  by 
virtue  of  a  contract  or  agreement  with  plaintiff,  a  tenant  at 
will  of  the  premises,  and  as  such  was  entitled  to  thirty  days' 
notice  before  his  tenancy  could  be  terminated.     It  is  not 
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claimed  that  such  notice  was  given.  The  cafle,  therefore,  must 
torn  on  the  question  as  to  whether  or  not  the  def endant,  after 
the  death  of  his  wife,  became  a  tenant  at  will  of  the  premises, 
or  the  agent  of  plaintiff  for  the  purpose  of  collecting  the 
rents  from  the  lodgers  and  turning  them  over  to  the  plaintiff. 
It  must  be  borne  in  mind  that  at  the  time  of  the  death  of 
deceased  there  was  no  such  relation  as  landlord  and  tenant 
existing  between  her  and  the  defendant^  or  between  the  de- 
fendant and  any  one.  Before  and  up  to  the  time  of  her  death 
she  was  the  owner  and  in  possession  of  the  lodging-house. 
Defendant  does  not  appear  to  have  had  any  right  to  the  prop- 
erty or  to  the  possession  thereof  at  the  time  of  the  death  of 
his  wife,  but  has  been  in  charge  of  it  since  her  death.  The 
plaintiff  testified  that  immediately  after  the  death  of  deceased 
he  went  with  his  attorney,  Joseph,  to  the  house,  and  that  the 
following  took  place:  ''We  spoke  to  defendant  about  the 
place,  and  defendant  said  he  guessed  he  would  have  to  take 
his  things  and  get  out,  and  we  told  him  that  it  was  not  neces- 
sary for  him  to  do  that;  that  if  he  would  pay  me  the  rent  he 
could  go  right  along  with  the  house — ^which  he  did  from  that 
time  on  until  some  time  in  March.  ...  He  was  to  collect  the 
rent  from  the  lodgers  and  turn  it  over  to  me.  That  is  the 
way  I  understood  it  right  along;  he  did  so  too.  .  .  .  That  is 
the  only  arrangement  I  ever  made  with  him  that  I  was  to 
collect  the  rents,  he  was  to  remain  there." 

Joseph  testified:  '^The  defendant  said  he  supposed  he  would 
have  to  take  his  clothes  and  get  out,  and  after  talking  with 
Bir.  Cook  about  it  we  said  he  could  stay  there  and  go  ahead 
and  collect  the  rents  from  the  lodgers  and  turn  them  over  to 
Mr.  Cook,  who  was  willing  that  Klaik  should  remain  there 
under  those  circumstances." 

We  do  not  think  the  above  evidence  su£Scient  to  show  that 
the  relation  of  landlord  and  tenant  was  created  between 
plaintiff  and  defendant.  There  was  no  agreement  on  the  part 
of  defendant  to  pay  rent.  He  was  to  remain  on  the  premises 
and  turn  over  the  rents  that  he  might  collect  from  persons 
lodging  in  the  house.  The  amount  to  be  paid  was  the  amount 
■o  collected.  No  time  was  specified.  No  previous  lease  had 
existed.  The  plaintiff  was  not  executor  at  the  time  of  the 
conversation.  He  had  no  power  to  rent  the  premises  without 
an  order  of  court    It  was  simply  an  arrangement  by  which 
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the  defendant  was  given  charge  of  the  property  for  the  time 
being  as  agent  of  plaintiff.  He  was  to  collect  the  rent  from 
the  lodgers  and  torn  it  over  to  the  plaintiff.  The  holding 
was  not  exclusive  and  independent  of  and  in  no  way  con* 
nected  with  the  service  of  collecting  rent  for  plaintiff.  In 
fact,  the  condition  and  terms  upon  which  the  defendant  was 
to  remain  were,  that  the  rent  collected  was  to  be  paid  to  plain* 
tiff.  It  was  to  be  collected  from  other  parties,  and  when  so 
collected  was  the  property  of  the  estate.  The  mere  possession 
of  property  does  not  necessarily  imply  that  the  relation  of 
landlord  and  tenant  exists.  The  servant  when  given  the  pos- 
session of  a  cottage  in  which  to  live  while  in  the  employ  of 
the  master  is  not  necessarily  a  tenant.  If  this  were  so,  ser^ 
vants  and  agents  would  have  novel  and  embarrassing  powers 
in  regard  to  properly  placed  in  their  charge.  The  relatiou 
of  landlord  and  tenant  is  created  by  contract  express  or  im-t 
plied.  The  evidence  here  does  not  show  that  any  such  con^ 
tract  was  made,  or  that  any  facts  exist  from  which  it  can  be 
inferred.  To  allow  defendant  to  remain  in  possession  under 
an  arrangement  by  which  he  was  to  collect  the  rents  from 
third  parties  and  turn  them  over  to  plaintiff,  after  he  has 
refused  to  turn  over  such  rents,  on  the  theory  that  he  is  a 
tenant,  would  be  to  allow  him  to  reap  an  undue  advantage 
from  the  acts  of  kindness  shown  him  by  plaintiff.  He  woul4 
be  a  tenant  for  the  purpose  of  holding  possession,  but  not  for 
the  purpose  of  collecting  or  paying  rents. 

The  above  conclusions  are  supported  by  the  authorities, 
(MitcheU  v.  Davis,  20  Cal.  45;  Todhunter  v.  Armstrong, 
(Cal.)  53  Pac.  446;  Doyle  v.  Oibhs,  6  Lans.  183;  HayH>ood, 
v.  MiOer,  3  Hill,  90;  Kerraim  v.  People,  60  N.  T.  224;*  Cha. 
tard  V.  O'Donovan,  80  Ind.  20;*  1  Woods  on  Landlord  and 
Tenant,  p.  11.) 

It  follows  that  the  judgment  should  be  reversed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jndgT 
ment  appealed  from  is  reversed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 
U9  Am.  Bep.  16S.  'tt  Am.  Bap.  7SS. 
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[Sae.  No.  1037.    In  Ba]ik.--MaTeh  8,  1904.] 

J.  H.   GLIDE,   Appellant,  v.   MICHAEL  KAYSEB,  Re- 
spondent. 

Claim  and  Deliyebt  —  Cattle  —  CBOss-CoMPLAmr  —  Countebolaim — 
Trespass  upon  Bbal  Pbopestt — ^Injury  to  Chops. — ^In  an  action 
of  daim  and  de^f erj,  to  recover  the  posseeaion  of  certain  cattle,  of 
which  plaintiff  took  posseesion  at  the  time  of  the  commencement  of 
the  action,  the  defendant  cannot  bj  waj  of  croes-complaint  or 
counterclaim  recover  damages  to  his  real  property  committed  hj 
the  cattle  hj  unlawful  entry  and  trespass  and  injury  to  crops 
growing  thereupon. 

Id. — "TBANSAonoN" — Meaioko  op  Code— Independent  Beuep  not  In- 
tended.— The  word  "transaction,"  used  in  sections  438  and  442 
of  the  Code  of  Civil  Procedure,  whatever  it  maj  signify,  is  not 
intended  to  include  a  case  where  the  counterclaim  or  cross-complaint 
has  no  connection  with  the  r^ef  asked  for  by  the  plaintiff,  but  is 
of  a  different  nature^  and  where  to  grant  the  relief  asked  for  by  the 
defendant  would  require  two  separate  and  distinct  judgments. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  E.  E.  Gaddis^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  C.  Huston,  and  A.  L.  Shinn,  for  Appellant 

Charles  O.  Busick,  and  B.  Clark,  for  Respondent 

MoFARLAND,  J. — This  is  an  action — ^which  at  common 
law  would  have  been  called  replevin — to  recover  the  possession 
of  certain  cattle.  At  the  commencement  of  the  action  plain- 
tiff took  possession  of  the  property  under  the  provisions  of 
the  Code  of  Civil  Procedure  called  "Claim  and  Delivery." 
Defendant  answered,  denying  generally  the  averments  of  the 
complaint,  and  asserting  a  certain  lien  on  the  property,  but 
he  did  not  ask  for  a  return  of  the  cattle  or  the  enforcement 
of  the  asserted  lien ;  he  merely  prayed  for  a  dismissal  of  the 
action  and  costs.  But  he  also  filed  a  cross-complaint  in  which 
he  averred  that  he  was  in  possession  of  certain  land,  and  that 
the  cattle  had  unlawfully  entered  and  trespassed  upon  the 
said  land,  and  trampled  upon  and  ate  and  destroyed  the 
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crops  growing  thereon,  to  his  damage  in  the  sum  of  three 
thousand  five  hundred  dollars;  and  he  prayed  judgment 
against  plaintiff  for  that  sum  of  money.  Plaintiff  demurred 
to  the  cross-complaint  on  the  ground  that  it  did  not  contain 
proper  subject-matter  for  a  cross-complaint,  etc.,  and  made  a 
motion  to  strike  it  out ;  but  the  court  overruled  the  demurrer 
and  denied  the  motion.  The  defendant  introduced  evidence 
tending  to  show  damage  done  to  his  land  as  aforesaid,  and  the 
jury  returned  a  verdict  on  the  cross-complaint  of  one  hun- 
dred and  fifty  dollars;  and  a  judgment  was  rendered  that 
defendant  recover  of  plaintiff  the  said  one  hundred  and  fifty 
dollars  and  costs.  Plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  The  main 
question  in  the  case  is  whether  or  not  the  demurrer  to  the 
cross-c<»nplaint  should  have  been  sustained;  and  as,  in  our 
opinion,  it  was  error  to  overrule  said  demurrer,  it  is  not 
necessary  to  consider  the  other  points  made  by  appellant 

The  provisions  of  our  code  (Code  Civ.  Proc.,  sees.  438, 
442)  as  to  counterclaims  and  cross-complaints  are  no  doubt 
quite  liberal,  although  not  more.than  those  of  New  York  and 
other  states.  But  we  have  been  referred  to  no  case  where  it 
has  been  held  that  to  a  complaint  for  the  recovery  of  per- 
sonal property  there  may  be  properly  pleaded  a  counterclaim 
or  cross-complaint  founded  upon  damage  to  real  property. 
It  is  not  necessary  here  to  attempt  a  full  definition  of  the 
word  ''transaction''  as  used  in  our  code,  although  there  is 
much  authority  to  support  the  definition  given  in  Abbott's 
Law  Dictionary  (vol.  2,  p.  590),  which  is  as  follows:  **The 
term  'transaction'  in  a  statute  limiting  counterclaims  to  de- 
mands arising  out  of  the  same  transaction,  intends  some  com- 
mercial or  business  negotiation,  and  not  a  wrong  of  violence 
or  fraud."  But  it  is  not  necessary  for  us  to  go  that  far  in 
this  case.  In  an  action  founded  on  tort  the  facts  might  per- 
haps be  of  such  peculiar  character  that  a  counterclaim  or 
cross-complaint  would  lie  on  the  theory  that  the  alleged  tort 
was  a  "transaction"  within  the  meaning  of  the  code.  There 
is  not  much  authority  on  the  subject  to  be  found  in  the  de- 
cisions of  this  court,  although  Hoffman  v.  Eemnani,  72  CaL 
1,  and  Meyer  v.  Quiggle,  X4^  Cal.  495,  are  to  a  considerable 
extent  in  point.  In  Meyer  v.  Quiggle  the  action  was  to  quiet 
title  to  land,  but  as  to  the  question  here  under  discussion  the 
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prineiple  there  announced  would  seem  to  equally  apply  to  an 
action  for  personal  property.  In  that  case  the  court  held 
that  in  an  action  to  quiet  title  to  land  a  cross-complaint  in 
which  a  judgment  was  asked  against  plaintiff  for  damages 
for  breach  of  an  alleged  contract  between  the  parties,  by 
which  the  defendant  was  to  be  paid  for  digging  wells  on  the 
land,  would  not  lie,  and  that  the  matter  set  up  in  the  cross- 
complaint  was  not  embraced  by  the  provisions  of  either  sec- 
tion 438  or  442  of  the  code.  With  respect  to  the  case  made 
by  the  complaint  and  the  case  set  up  by  the  cross-complaint 
in  that  action  the  court  says :  ^  ''The  two  cases  have  no  relation 
to  each  other.  The  relief  to  which  he  would  be  entitled  upon 
the  one  claim  would  not  affect,  modify,  or  change  in  any  way 
the  decree  to  which  the  other  party  would  be  entitled."  This 
language  applies  to  the  case  at  bar;  here  a  judgment  in  favor 
of  plaintiff  for  the  possession  of  the  cattle  would  in  no  way 
be  affected  by  a  judgment  against  him  in  favor  of  defendant 
for  damages  to  his  land;  the  two  judgments  would  be  entirely 
separate  and  distinct.  It  would  lead  to  great  confusion  ta 
sanction  a  cross-complaint  in  a  case  where,  upon  proof  of 
the  averments  of  both  the  complaint  and  cross-complaint,  one 
single  judgment  could  not  be  rendered  in  favor  of  one  of  the 
parties  and  against  the  other.  In  Meyer  v.  Quiggh  it  was 
said:  **It  was  not  the  intention  of  the  reformed  procedure 
to  allow  persons  having  independent  claims  against  each  other 
the  relief  authorized  in  one  having  no  relation  to  that  which 
could  be  given  in  the  other,  nor  in  any  manner  affecting  it, 
to  settle  them  all  in  one  action  upon  the  sole  ground  that,  as 
they  had  been  brought  into  court  to  contend  against  each 
other  with  respect  to  one  case  or  dispute,  they  should  at  that 
time  and  place  settle  all  other  matters  of  controversy  existing 
between  them.'* 

The  subject  of  counterclaims  and  cross-complaints  under 
the  code  system  is  quite  fully  discussed  and  many  authorities 
cited  in  Bliss  on  Code  Pleadings,  3d  ed.,  sees.  386  et  seq.,  and 
Pomeroy's  Code  Remedies,  sees.  745,  767,  775,  791,  793.  (See, 
also,  Barhyte  v.  Hughes,  33  Barb.  320,  and  Natiandl  Fire  Ins. 
Co.  V.  McKay,  21  N.  T.  191.)  We  think  that  the  law  governing 
the  case  at  bar,  upon  both  authority  and  reason,  is  correctly 
stated  in  section  767  of  Pomeroy*s  Code  Remedies  as  follows: 
*'It  would  seem  that,  in  an  action  to  recover  the  possession  of 
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specific  chattels,  no  counterclaim  is  possible,  unless,  perhaps, 
equitable  relief  may  be  awarded  under  some  very  exceptional 
circumstances.  A  judgment  for  a  return  to  the  defendant 
of  the  chattels  in  controversy  is  not  a  counterclaim,  for  it  is 
expressly  provided  for  by  the  codes,  the  very  issue  in  the 
action  being  which  party  is  entitled  to  the  possession,  and 
the  court  by  its  judgment  awarding  the  possession,  or  the 
value  in  money  if  possession  cannot  be  given,  to  the  one  who 
establishes  the  right;  if,  therefore,  the  plaintiff  had  taken 
the  goods  into  his  own  custody  by  the  authorized  preliminary 
proceedings,  they  or  their  value  must  be  restored  when  the 
action  fails.  If  a  counterclaim  can  be  interposed  in  this  suit, 
it  must  be  either  (1)  a  demand  for  money,  or  (2)  a  demand 
for  the  possession  of  certain  other  and  different  chattels,  or 
(3)  a  demand  for  some  kind  of  equitable  relief.  A  counter- 
claim for  money  could  not  be  admitted  under  the  principle 
established  by  the  cases,  that  the  relief  must  have  some  con- 
nection with  that  asked  for  by  the  plaintiff,  and  must  tend 
to  diminish  or  modify  it  in  some  manner.  Jl  judgment  for 
money  obtained  by  the  defendant  coidd  not  interfere  with  or 
be  counter  to  a  judgment  awarding  possession  of  chattels  to 
the  plaintiff.  The  same  difSculties  attend  the  second  alterna- 
tive. It  seems  impossible  that  when  the  plaintiff  seeks  to 
recover  possession  of  certain  ^ecific  chattels  the  defendant's 
right  to  the  possession  of  other  and  distinct  articles  could  arise 
out  of  the  same  transaction  which  is  the  foundation  of  the 
plaintiff's  claim  or  could  be  connected  with  the  subject  of  the 
plaintiff's  action.  The  'transactions,'  which  are  the  founda- 
tions of  their  respective  causes  of  actions,  must,  from  the 
very  nature  of  the  case,  be  different.  It  is  not  pretended 
that  the  action,  or  the  cross-demand,  is  based  upon  contract 
And,  finally,  the  relief  granted  to  the  defendant  would  be 
entirely  independent  of  that  conferred  upon  the  plaintiff; 
the  two  would  be  complete  and  entire  each  by  itself,  and  thus 
there  would  be  in  effect  two  judgments,  not  modifjring  or 
interfering  with  each  other,  and  not  relating  to  the  same  sub- 
ject-matter. This  reasoning  and  the  conclusion  reached  by 
it  have  been  sustained  by  judicial  decision,  and  thus  seem 
to  be  supported  alike  by  principle  and  by  authority.  It  is 
possible,  perhaps,  though  hardly  probable,  that  equitable 
relief  may,  under  certain  exceptional  circumstances,  be  recov- 
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erable  by  the  defendant  in  an  action  similar  in  its  nature  and 
object  to  the  ancient  replevin  or  detinue.    Courts  of  equity, 
however,  very  rarely  interfered  in  controversies  concerning 
the  title  to  and  possession  of  chattels." 
The  judgment  and  order  appealed  from  are  reversed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[Sae.  No.  1040.    Department  One.— March  9,  1904.1 

In  the  Matter  of  the  Guardianship  of  the  Person  of  DENZIL 
MANILA  VAN  LOAN,  a  Minor.  RACHEL  A.  VAN 
LOAN,  Appellant,  v.  MABEL  E.  VAN  LOAN,  Be- 
spondent. 

Guardian  anb  Ward— LrrrBBs  of  Guardianship  to  Grandmothsb  or 
Chud  —  Ordkb  Vacating  —  Bights  of  Mothib  —  Sufficunot  of 
Showing. — ^Where  letters  of  gnardiansliip  of  the  penon  of  a  minor 
ehild  were  granted  to  the  grandmother  of  the  child,  without  the 
knowledge  or  consent  of  the  mother  entitled  to  the  custody  of 
the  child,  upon  a  showing  of  her  right  to  its  custody,  and  upon 
a  seasonable  showing  by  uncontradicted  aiBdayits  that  the  pro- 
ceeding by  which  she  was  adversely  deprived  of  the  custody 
of  her  child  was  taken  against  her  by  surprise,  and  through  her 
excusable  neglect,  without  any  information  on  her  part  as  to  the 
pendency  thereof,  the  mother  is  entitled,  notwithstanding  conflict- 
ing affidavits  as  to  her  fitness  for  the  custody  of  the  child,  to  an 
order  vacating  the  appointment  and  all  proceedings  thereunder. 

Id. — Affidavit  of  Merits. — The  statement  in  the  affidavit  of  the  mother 
as  to  her  competency  and  fitness  to  have  the  custody  of  the  child 
was  a  sufficient  showing  of  merits  in  that  behalf. 

Id. — Sepaeation  of  Fathke  and  MoTHxa— Agribmbnt  as  to  Custody— 
Enforcbicsnt  of  Mother's  Bight. — ^Where  the  father  and  mothei 
are  living  separate  and  apart  from  each  other,  the  father,  as  such, 
has  no  rights  superior  to  those  of  the  mother  as  to  the  care  and 
custody  of  a  child;  and  where,  without  any  order  of  court,  upon 
divorce^  it  was  agreed  between  them  that  each  should  have  the 
custody  of  a  child  alternate^  for  six  months,  and  the  mother  was 
entitled  under  the  agreement  to  its  custody  when  the  grandmother 
was  appointed  guardian,  upon  the  fraudulent  consent  of  the  father, 
in  violation  of  the  agreement,  without  notice  to  or  knowledge  of 
the  mother,  the  court,  upon  a  proper  showing  of  the  facts,  properly 
mforced  her  right  to  the  custody  of  the  chUd,  upon  her  motion  to 
vacate  and  set  aside  the  proceedings. 
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Id.— ABiLmr  and  Fitniss  or  MoraEft— Betusal  to  Hkae  TssmiONT. — 
The  court  upon  the  application  for  the  order  vacating  the  appoint- 
ment of  the  grandmother  properlj  refused  to  hear  testimony  upon 
the  question  as  to  the  ability  and  fitness  of  the  mother  properly 
to  care  for  the  child.  The  conrt  could  not  tiierenpon  determine 
any  question  as  to  the  ultimate  custody  of  the  child. 

In. — Ordkr  DisidssiKa  Pbooexdings — ^New  Pboceeding. — ^The  fact  that 
the  court  set  aside  and  dismissed  all  proceedings  in  the  matter  of 
the  guardianship,  instead  of  allowing  the  petition  to  stand,  and 
allowing  the  mother  to  contest  the  same,  is  not  of  sufficient  im- 
portance to  justify  a  rerersaL  A  proceeding  of  this  kind  is  dif- 
ferent from  a  civil  action;  and  no  prejudice  could  result  from  the 
dismissal.  If  the  interests  of  the  child  so  demand,  a  neir  applica- 
tion may  be  made  for  letters  or  other  appropriate  proceedings 
taken. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  vacating  the  appointment  of  a  guardian  of  the  person 
of  a  minor  child  and  dismissing  proceedings.  W.  B.  Wallace^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Both  &  McFadzean,  and  Bradley  &  Famsworth,  for  Ap- 
pellant 

The  contract  between  the  parties  as  to  care  and  custody  of 
the  child  cannot  control  the  discretionary  power  of  the  court 
as  to  the  custody  of  the  child  in  accordance  with  its  best 
interests.  (Civ.  Code,  sec.  246;  Sargent  v.  Sargent,  106  CaL 
541 ;  Desribes  v.  WUmer,  69  Ala.  25  ;*  Corrie  v.  Carrie,  42  Mich. 
509 ;  Clark  v.  Beyer,  32  Ohio  St  299 ;'  Bishop  on  Marriage  and 
Divorce,  sec.  643 ;  2  Lawson  on  Rights  and  Remedies,  sec  816, 
p.  1472;  Hurd  on  Habeas  Corpus,  p.  528;  15  Am.  &  Eng. 
Bncy.  of  Law,  38.) 

Alfred  Daggett,  for  Respondent. 

The  motion  was  a  direct  attack  upon  the  order  appointing 
the  guardian  {People  v.  Mvllan,  65  Cal.  396;  People  v. 
Greene,  74  C^  403  ;•  People  v.  Pearson,  76  Cal.  400),  and  it 
was  competent  thereupon  to  show  that  the  court  had  no  juris- 
diction to  make  the  appointment  {Norton  v.  Atchinson  etc 
K.  B.  Co.,  97  Cal.  391;*  People  v.  Thomas,  101  Cal.  672;  Es- 

»44  Am.  Kep.  601.  'C  Am.  St  Bep.  448,  sad  aota^ 

•80  Am.  Rep.  593.  «d3Am.  St  Bep.  198. 
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taie  of  EikerenkoUer,  126  Gal.  56.)  The  agreement  between 
the  parties  was  valid  between  the  parties,  and  neither  had  the 
right  to  violate  it  without  the  consent  of  the  other.  {Sargent 
V.  Sargent,  106  Cal.  541;  Schouler  on  Domestic  Relations, 
sec  251;  Bishop  on  Marriage  and  Divorce,  sec.  1169;  State  v. 
Smith,  6  Me.  462  ;^  Hunt  v.  Hunt,  28  Ch.  Div.  606.) 

ANGELLOTTI,  J.— This  is  an  appeal  by  Rachel  A.  Van 
Loan,  the  guardian  of  the  person  of  Denzil  Manila  Van  Loan, 
a  female  minor  of  the  age  of  four  years,  from  an  order  of 
the  superior  court  of  Tulare  County  made  on  the  nineteenth 
day  of  November,  1901,  revoking  and  vacating  its  order  of 
May  6,  1901,  appointing  her  such  guardian,  and  the  letters 
of  guardianship  issued  thereunder,  and  vacating,  setting  aside, 
and  dismissing  all  proceedings  in  such  matter. 

Appellant  is  the  paternal  grandmother  of  said  minor. 

The  order  appealed  from  was  made  upon  the  motion  of 
Mabel  E.  Van  Loan^  the  mother  of  said  minor,  the  grounds 
of  her  motion  being  that  the  proceedings  resulting  in  the 
appointment  of  the  guardian  were  taken  against  her  by  sur- 
prise and  through  her  excusable  neglect,  without  any  informa- 
tion on  her  part  as  to  the  pendency  thereof,  and  through  the 
fraudulent  suppression  of  facts  by  the  father  of  the  minor, 
and  in  violation  of  an  agreement  between  her  and  said  father 
providing  for  the  care,  custody,  and  maintenance  of  said 
minor. 

The  motion  was  based  upon  what  was  styled  the  **  Affidavit 
and  verified  petition  of  Mabel  E.  Van  Loan,"  and  the  papers 
on  file  in  the  proceeding.  The  court  made  its  order  thereon, 
requiring  the  guardian  to  show  cause  at  a  specified  time  why 
the  order  appointing  her  as  guardian  should  not  be  vacated, 
and  directing  service  to  be  made  upon  her  of  said  order, 
together  with  a  copy  of  said  affidavit  of  Mabel  E.  Van  Loan. 

At  the  time  designated,  the  guardian  appeared  and  filed 
certain  counter-affidavits.  The  coxuiter-affidavits  so  filed  con- 
tained nothing  in  any  degree  contradicting  the  showing  of 
surprise  and  excusable  neglect  made  by  the  affidavit  of  the 
mother,  and  the  guardian  did  not  at  the  hearing  offer  any 
evidence  upon  this  subject 

There  is  nothing  in  the  contention  of  appellant  that  the 

^ao  Am.  Dee.  324. 
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statements  made  in  the  afiSdavit  of  Mabel  E.  Van  Loan  in 
support  of  her  showing  of  mistake  and  excusable  neglect  are 
not  admitted  by  her  failure  to  deny  them  in  her  counter- 
affidavits,  or  that  evidence  in  addition  to  the  affidavit  itself 
was  essential  to  support  a  finding  of  the  court  that  such  state- 
ments were  true.  The  proceeding  was  simply  a  moticm  sanc- 
tioned by  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure,  and  such  motions  are  usually  made  and  determined 
on  affidavits  alone,  as  is  authorized  by  the  provisions  of  our 
Code  of  Civil  Procedure  (sec.  2009). 

There  can  of  course  be  no  question  as  to  the  interest  of 
the  parent  of  a  minor  child  in  a  proceeding  the  effect  of  which 
may  be  a  decree  terminating  his  or  her  parental  authority 
and  depriving  him  or  her  of  the  custody  of  the  child.  (Civ. 
Code,  sees.  204,  248;  Code  Civ.  Proc.,  sec.  1753.)  Subject  to 
certain  considerations  going  to  the  question  of  the  welfare 
of  the  minor,  the  parent  is  entitled  as  a  matter  of  right  to  the 
custody  and  guardianship  of  the  child.  (Civ.  Code,  sec  246; 
Code  Civ.  Proc.,  sec.  1751;  In  re  CampbeU,  130  CaL  380.) 

Where  the  father  is  unable  or  refuses  to  take  the  custody, 
the  mother  is  entitled  thereto  (Civ.  Code,  sec.  197),  and  where 
the  father  and  mother  are  living  separate  and  apart,  the 
father,  as  such,  has  no  rights  superior  to  those  of  the  mother 
in  regard  to  the  care,  custody,  education,  and  control  of  the 
children  of  the  marriage.    (Civ.  Code,  sec.  198.) 

A  proceeding  by  which  the  parent  entitled  to  the  custody 
of  his  or  her  minor  child  is  deprived  of  such  custody  is  a 
proceeding  adverse  to  him  or  her,  and  when  such  proceeding 
is  taken  against  the  parent  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  a  seasonable  application  for 
the  vacating  thereof  should  undoubtedly  be  granted. 

The  uncontradicted  showing  of  the  mother  of  the  child,  so 
far  as  material  here,  was  as  follows,  viz. :  Mabel  E.  Van  Loan 
and  her  husband,  Roy  A.  Van  Loan,  the  father  of  the  minor, 
resided  in  Tulare  County,  California.  On  September  3,  1900, 
owing  to  difficulties  which  had  arisen  between  them,  and  which 
had  once  before  occasioned  a  separation,  Mabel  E.  Van  Loan 
left  her  husband,  and  with  the  minor  went  to  the  state  of 
Colorado,  and  there  resided  with  her  parents.  She  subse- 
quently commenced  an  action  for  a  divorce  in  that  state,  and 
during  the  pendency  of  that  action,  on  October  26,  1900,  she 
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and  the  father  entered  into  a  written  agreement,  by  the  terms 
of  which  the  parties  were  to  have  the  custody  of  the  child 
during  alternate  periods  of  six  months  each^  the  father  to 
have  the  child  for  the  first  six  months. 

The  father  thereupon  took  the  custody  of  the  child  and 
brought  her  to  Tulare  County,  California,  where  she  has  ever 
since  been. 

On  November  26, 1900,  a  decree  was  rendered  in  the  divorce 
action  in  favor  of  the  mother,  whereby  the  marriage  between 
the  father  and  the  moth^  was  annulled,  but  the  decree  con- 
tained no  provisicm  relative  to  the  child,  the  reason  for  such 
omission  being,  according  to  the  affidavit  of  the  mother,  that 
she  relied  upon  such  agreement  and  was  willing  to  abide  by 
the  terms  thereof. 

On  the  last  day  of  the  first  six  montiis  during  which  the 
father  was  entitled  by  the  agreement  to  retain  the  custody 
of  the  child,  April  26,  1901,  a  petition  was  filed  by  appellant 
in  the  superior  court  of  Tulare  County,  which,  it  is  alleged 
and  not  denied,  was  filed  at  the  request  of  the  father,  asking 
that  she  be  appointed  guardian  of  the  pers(m  of  said  minor. 
The  petition  stated  that  the  father  had  requested  the  petitioner 
to  assume  the  care  of  the  child,  as  he  had  no  home  of  his  own 
in  which  to  place  her.  No  mention  was  made  in  the  petition 
of  the  mother,  and  no  reason  stated  for  the  appointment  of 
a  guardian,  except  that  the  child  needed  the  care  and  atten- 
tion of  some  fit  and  proper  person,  and  that  it  was  neces- 
sary and  convenient  that  a  guardian  for  her  person  should  be 
appointed. 

Proper  notice  of  the  application  was  given  to  the  relatives 
of  the  minor  residing  in  Tulare  County,  including  the  father, 
and  they  filed  their  written  consent  to  the  appointment  of 
appellant,  and  she  was,  on  May  6,  1901,  appointed  by  the 
court,  whereupon  she  qualified,  and  has  ever  since  been  such 
guardian. 

The  mother  did  not  learn  anything  about  this  proceeding 
until  after  the  appointment  of  the  guardian,  and  then  only 
through  a  newspaper  item,  although  she  had,  nearly  a  month 
before  the  institution  of  the  guardianship  proceedings,  written 
to  the  father  to  ascertain  as  to  the  condition  of  the  child. 

As  soon  as  she  was  able  to  so  do,  the  mother,  with  her  mother 
and  stepfather,  came  from  Colorado  to  Tulare  County  to 
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reside,  and  within  six  months  from  the  making  of  the  order 
appointing  the  guardian  instituted  this  proceeding. 

The  mother  further  stated  in  her  affidavit  that  if  she  had 
known  of  appellant's  application  she  would  have  appeared 
and  contested  the  same.  She  further  stated  that  she  was  a 
fit  and  proper  person  to  have  the  control,  custody,  and  care 
of  the  minor,  and  could  and  would,  with  the  assistance  of  her 
parents,  furnish  the  minor  with  a  comfortable  home  and  bestow 
upon  her  a  mother's  affection,  care,  attention,  and  control 
These  statements  as  to  the  ability  of  the  mother  to  properly 
care  for  the  child  and  as  to  her  fitness  are  denied  by  the 
counter-affidavits. 

The  showing  thus  made  by  the  mother  was  clearly  sufficient 
to  justify  the  court  in  vacating  the  order  appointing  appellant 
as  guardian  and  the  letters  of  guardianship  issued  to  her, 
so  as  to  enable  the  mother  to  be  heard  upon  the  question  as 
to  the  necessity  of  the  appointment  of  a  guardian,  and  as  to 
whether  she  should  be  deprived  of  the  custody  of  her  child. 
She  had  relied,  as  she  had  a  right  to  do,  upon  the  contract 
entered  into  between  herself  and  her  husband  relative  to  the 
custody  of  the  child,  and,  so  relying,  had  allowed  him  to 
temporarily  take  the  child  from  her  custody.  Although  her 
place  of  residence  was  known,  no  notice  was  given  her  of  any 
intention  on  the  part  of  the  father  to  repudiate  the  agreement 
he  had  made  with  her.  The  guardianship  proceedings  were 
instituted  and  carried  to  a  conclusion  without  notice  to  her 
and  without  her  knowledge,  and  while  they  were  probably 
taken  with  the  belief  on  the  part  of  the  father's  relatives  that 
it  would  be  for  the  best  interests  of  the  child  that  she  should 
remain  with  them,  they  were  manifestly  taken  for  the  purpose 
of  depriying  the  mother,  without  her  knowledge,  of  the  control 
and  custody  of  her  child. 

It  is  urged  that  the  court  refused  to  hear  testimony  upon 
the  question  as  to  the  ability  of  the  mother  to  properly  care 
for  the  child,  and  as  to  fitness,  concerning  which,  it  is  claimed, 
there  was  an  issue  made  by  the  affidavits.  We  regard  this 
so-called  issue  as  entirely  immaterial  upon  the  bearing  of  this 
motion.  The  court  could  not  thereon  determine  any  qnestion 
as  to  the  ultimate  custody  of  the  child,  and  the  sole  question 
properly  before  the  court  was  as  to  whether  the  mother  should 
be  relieved  from  the  proceedings  taken  against  her  hj  surprise 
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and  through  her  excusable  neglect  The  atatementa  in  her 
own  affidavit  as  to  her  competency  were  a  sufficient  showing 
of  merits  in  this  behalf. 

It  is  claimed  that  the  court  erred  in  setting  aside  and  dis- 
missing all  proceedings  in  the  matter  of  the  guardianship,  and 
that  it  should  have  at  most  simply  vacated  the  letters  of 
guardianship  and  the  order  appointing  the  guardian,  and  set 
the  original  petition  of  appellant  for  rehearing,  allowing  the 
mother  to  contest  the  same. 

Assuming  the  petition  of  appellant  for  letters  of  guardian- 
ship to  be  sufficient,  this  contention  may  be  technically  correct, 
but  the  matter  is  hardly  important  enough  to  merit  considera- 
tion, and  certainly  not  important  enough  to  justify  a  reversal. 
A  proceeding  of  this  kind  is  very  different  from  an  ordinary 
civil  action.  If  the  order  vacating  the  order  of  appointment 
and  the  letters  issued  thereunder  was  properly  made,  no 
prejudice  can  be  suffered  by  any  one  by  reason  of  the  fact 
that  the  court  dismissed  the  proceeding.  If  the  interests  of 
the  child  so  demand,  a  new  application  for  letters  of  guardian- 
ship  may  now  or  at  any  time  be  made,  or  other  appropriate 
proceedings  taken. 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac  No..  1039.    Department  Ona— Mareh  9,  1904.1 

In  the  Matter  of  the  Guardianship  of  the  Person  of  DENZIL 
MANILA  VAN  LOAN,  a  Minor.  C.  VAN  LOAN,  Ap- 
pellant,  v.  MABEL  B.  VAN  LOAN,  and  RACHEL  A. 
VAN  LOAN,  Respondents. 

GUABDIAN  AND  WARD— BeMOYAL  OV  GUARDIAN — ^ElTBOT  OF  AfPKAL — ^PCTI- 

TION  roR  LiTTiES  PiNDiNO  AppBAir— DisiossAL. — ^Where  a  guardian 
of  the  person  of  a  minor  child  has  been  removed,  and  an  appeal 
has  been  takoi  from  the  order  of  removal,  the  effect  of  the  appeal 
is  to  nUj  proceedings  in  the  matter  of  the  appointment  of  a  general 
gnardian  of  the  person  of  the  minor  nntil  the  determination  of  tha 
appeal;  and  a  petition  for  letters  of  general  goardianship  of  the 
person  of  the  minor  to  another  pending  the  appeal  was  properlj 
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APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  dkmiflsing  a  petiticm  for  letters  of  guardianship. 
W,  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maurice  B.  Power,  for  Appellant 

Alfred  E.  Daggett^  for  Mabel  E.  Van  Loan,  Respondent 

Bradley  &  Famsworth,  for  Rachel  A,  Van  Loan,  Re- 
spondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  C.  Van  Loan, 
the  paternal  grandfather  of  Denzil  Manila  Van  Loan,  a 
minor,  from  an  order  made  by  the  superior  court  of  Tulare 
County  denying  his  petition  for  letters  of  guardianship  of 
the  person  of  said  minor,  and  dismissing  his  petition  and  the 
proceedings  thereunder. 

The  minor  is  the  same  one  referred  to  in  the  proceeding 
entitled,  **In  the  Matter  of  the  Guardianship  of  the  Person  of 
Denzil  Manila  Van  Loan,  a  minor,  Sac.  No.  1040,"  ante,  p.  423, 
this  day  decided. 

As  appears  from  the  opinion  in  that  matter  and  from  the 
record  on  this  appeal,  letters  of  guardianship  of  the  person 
of  said  minor  had  been  issued  by  said  court  to  Rachel  A.  Van 
Loan,  the  wife  of  this  appellant,  and  on  November  19,  1901, 
an  order  was  made  on  the  motion  of  the  mother  of  the  minor 
vacating  the  order  appointing  said  Rachel  A.  Van  Loan  as 
such  guardian,  and  the  letters  issued  thereunder,  and  dismiss- 
ing the  proceedings.  Rachel  A.  Van  Loan  thereupon  duly 
perfected  an  appeal  from  said  order  to  this  court,  which 
appeal  has  been  this  day  decided  (aute,  p.  423).  Subsequent 
to  the  perfecting  of  such  appeal,  petitioner  presented  and 
filed  his  petition  for  letters  of  guardianship  of  the  person  of 
said  minor.  The  mother  of  the  minor  filed  her  opposition  to 
the  petition  of  appellant,  and  denied  the  allegations  thereof 
as  to  the  necessity  for  tiie  appointment  of  a  guardian,  and 
alleged  the  proceedings  taken  by  her  to  obtain  the  revocation 
of  the  letters  issued  to  Rachel  A.  Van  Loan. 

The  foregoing  facts  having  been  made  to  appear  to  the 
superior  court  on  the  hearing  of  appellant's  petiticmi  the 
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court  declined  to  hear  any  further  evidence  in  the  premises 
or  in  support  of  the  allegations  of  the  petition,  and  thereupon 
made  the  order  appealed  from.  It  was  stated  in  the  order 
that  the  court  was  of  the  opinion  that  by  reason  of  the  appeal 
of  the  former  guardian  the  court  had  not  jurisdiction  to  hear 
and  determine  the  matters  presented  by  the  petition  of  ap- 
pellant, and  the  order  was  made  for  that  reason.  Appellant 
excepted  to  the  refusal  of  the  court  to  hear  evidence  and  to 
the  order. 

The  petition  of  appellant  contained  no  allegation  showing 
the  necessity  for  the  appointment  of  a  guardian  of  the  person 
of  said  minor,  except  the  general  allegation  that  she  needed 
the  care  and  attention  of  some  fit  and  proper  person,  that  it 
was  necessary  and  convenient  that  a  guardian  should  be  ap- 
pointed, and  that  the  mother  of  the  minor  was  not  a  fit  and 
proper  person  to  have  the  care  and  custody  of  the  minor. 
for  the  reason  that  she  was  an  immoral  woman,  and  that  she 
could  not  provide  the  minor  with  a  proper  or  suitable  home, 
or  proper  mental,  moral,  or  intellectual  training. 

It  further  alleged  that  the  said  minor  was  then,  and  for 
more  than  one  year  last  past  had  been,  in  the  care  and  custody 
of  the  petitioner  and  his  wife,  Rachel  A.  Van  Loan,  the  guar- 
dian theretofore  appointed,  residing  with  them. 

We  are  unable  to  see  how  it  could  have  been  supposed  that 
ths  appeal  would  subserve  any  useful  purpose,  or  involve  at 
the  end  anything  more  than  the  determination  of  a  mere 
abstract  question  not  affecting  the  substantial  rights  of  any 
of  the  parties. 

Appellant's  only  contention  now  is,  that  it  was  the  duty  of 
the  court  below  to  hear  the  evidence  and  to  appoint  some  one 
to  care  for  the  minor  during  the  pendency  of  the  appeal  by 
the  former  guardian,  or  to  postpone  the  hearing  of  his  petition 
until  the  disposition  of  said  appeal,  and  dispose  of  the  ques- 
tion as  to  the  care  of  the  minor  in  the  mean  time.  It  was  of 
course  evident  that  the  appeal  of  the  former  guardian  would 
be  disposed  of  as  soon  as,  if  not  before,  the  determination  of 
this  appeal,  and  that  by  the  determination  of  that  appeal  all 
questions  as  to  the  care  and  custody  of  the  minor  pending 
iuck  appeal  would  be  rendered  immaterial.  That  those  ques- 
tions are  now  immaterial  is  certainly  apparent.  The  letters 
of  the  former  guardian  havincr  been  finally  vacated,  the  supe- 
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rior  court  will  entertain  any  petition  for  letters  of  guardian- 
ship that  may  now  be  filed,  and  will  make  such  orders  thereon 
as  the  rights  of  the  parties  and  the  welfare  of  the  child  may 
demand. 

Disregarding,  however,  the  question  as  to  whether  the  appeal 
should  not  be  dismissed,  we  are  of  the  opinion  that  the  superior 
court  did  not  err  in  refusing  to  entertain  appellant's  petition 
for  letters  of  guardianship.  It  is  probably  true  that  where 
an  order  is  made  vacating  letters  of  guardianship,  an  appeal 
from  such  order  does  not  revive  the  letters  and  restore  the 
powers  of  the  guardian.  The  rule  in  regard  to  administrators 
is,  that  pending  an  appeal  by  an  administrator  from  an  order 
removing  him,  he  stands  suspended  from  his  office,  without 
any  of  the  powers  thereof,  until  by  a  reversal  of  the  order 
the  original  order  of  appointment  is  brought  into  force  again 
(More  V.  More,  127  Cal.  460,  463,  and  the  cases  there  cited), 
and  we  do  not  perceive  any  reason  why  the  same  rule  does 
not  apply  to  guardians  appointed  by  a  court.  The  court  may 
not,  however,  pending  the  administrator's  appeal  from  the 
order  of  removal,  appoint  a  general  administrator  to  succeed 
him.  It  was  held  in  In  re  Moore,  86  Cal.  72,  that  **it  was 
within  the  power  of  the  court  to  appoint  a  special  administra- 
tor to  act  during  the  period  of  suspension,  but  not  to  appoint 
a  general  administrator  until  such  order  of  removal  became 
final."  The  question  as  to  who  shall  be  the  general  admin- 
istrator of  the  estate  is  involved  in  the  appeal,  and  proceed- 
ings thereon  are  stayed  by  such  an  appeal. 

The  same  is  undoubtedly  true  as  to  the  general  guardian- 
ship of  the  person  or  estate  of  a  minor.  Where  a  general 
guardian  has  been  appointed,  and  subsequently  removed  by 
an  order  from  which  he  appeals,  the  effect  of  his  appeal  un- 
der our  statute  is  to  stay  further  proceedings  in  the  matter 
of  the  appointment  of  a  general  guardian  to  succeed  him 
until  the  determination  of  his  appeaL 

But  it  is  urged  that  the  court  should  have  the  power  to 
provide  for  the  care  and  custody  of  the  minor  during  the 
pendency  of  such  appeal,  while  the  powers  of  the  removed 
guardian  are  suspended,  and  that  it  is  therefore  necessary, 
in  such  a  case,  that  a  guardian  should  be  appointed  for  that 
period  at  least.  As  under  our  statute  an  appeal  could  be 
taken  from  the  order  appointing  such  a  guardian,  which  ap^ 
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peal  would  have  the  efifect  of  staying  all  proceedings  thereon, 
it  will  be  readily  seen  that  the  object  desired — viz.,  provision 
for  the  care  and  custody  of  the  minor  pending  the  appeal — 
would  not  be  attained  thereby. 

In  the  matter  of  the  estates  of  deceased  persons  our  law 
provides  for  the  appointment  of  a  special  administrator  with 
limited  powers  to  take  charge  of  the  estate  in  certain  cases, 
such  as  where  there  is  delay  in  granting  general  letters  or 
where  an  executor  or  administrator  is  suspended  or  removed. 
No  appeal  is  allowed  from  an  order  making  such  an  at>point- 
ment,  and  the  powers  of  the  person  appointed  cease  upon  the 
granting  of  general  letters.  (Code  Civ.  Proc.,  sees.  1411, 
1413,  1416.) 

We  find  no  provision  in  the  sections  relating  to  guardian- 
ship proceedings,  as  they  existed  at  the  time  of  the  hearing 
on  appellant's  petition,  that  is  at  all  analogous  to  the  pro- 
visions above  referred  to  relating  to  special  administrators  of 
estates. 

We,  however,  deem  the  question  as  to  whether  the  court 
having  jurisdiction  of  the  guardianship  proceedings  could 
make  any  order  relative  to  the  care  and  custody  of  the  minor 
pending  the  former  guardian's  appeal  immaterial  on  this 
appeal. 

Appellant's  petition  was  simply  a  petition  for  general  let- 
ters of  guardianship  of  the  person  of  the  minor.  No  refer- 
ence was  made  therein  to  the  fact  that  there  had  been  a 
guardian,  or  that  her  letters  had  been  vacated,  or  that  an 
appeal  had  been  taken,  and  the  record  does  not  indicate  that 
any  application  was  made  to  the  superior  court  for  any  order 
other  than  an  order  appointing  appellant  the  guardian  of 
said  minor.  The  superior  court  properly  refused  to  enter- 
tain such  an  application. 

The  order  is  affirmed. 

Shaw;  J.,  and  Van  Dyke,  J.,  concurred. 

CXm.  Cal.— 28 
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ig  ^  [Crim.  No.  1046.    Department  Two.— March  9,  1904.] 

IS  J44I       THE  PEOPLE,  Respondent,  v.  JAMES  BAILEY,  Appel- 
lant. 

Oriminal  Law — Bapb— Lbsser  Offbnsb — ^Attkicpt — Instruction  not 
Bbquestkd. — Upon  the  trial  of  a  charge  of  rape,  where  the  defend- 
ant requested  no  instruction  that  the  jury  might  find  him  gniltj 
of  the  lesser  offense  of  an  attempt  to  commit  rape^  it  la  not  re- 
versible error  for  the  court  to  fail  to  give  such  instructioB  of  its 
own  motion. 

Id. — Girl  under  Statutory  Agb — Sufficiency  or  Information — ^Forcb 
not  Bbquired. — Where  the  defendant  was  charged  with  ^pe  in  hav- 
ing sexual  intercourse  with  a  girl  under  the  age  of  sixteen,  the  in- 
formation need  not  aver  anj  force,  violence,  or  want  of  consent. 

APPEAL  from  a  judgment  of  the  Superior  Cottrt  of  the 
City  and  County  of  San  Francisco  and  from  orders  denying 
a  motion  for  a  new  trial  and  a  motion  in  arrest  of  judgment. 
Carroll  Cook,  Judge.- 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ash,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  C.  Daly,  Deputy 
Attorney-General,  for  Respondent. 

McFARLAND,  J. — ^The  defendant  was  charged  with  the 
crime  of  rape,  alleged  to  have  been  committed  by  willfully, 
feloniously,  etc.,  having  sexual  intercourse  with  a  female  child 
under  the  age  of  sixteen  years,  and  was  found  **  guilty  as 
charged  in  the  information.''  Qe  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

Among  the  points  made  by  appellant  for  a  reversal  there  is 
really  only  one  which  calls  for  special  notice,  and  it  arises 
out  of  that  part  of  the  charge  of  the  court  to  the  jury  which 
deals  with  the  form  of  their  verdict  and  the  offenses  of  which 
he  might  be  convicted  under  the  information.  In  this  part  of 
the  charge  the  court  told  the  jury,  substantially,  that  be- 
cause the  word  ''assault''  was  not  in  the  information  the 
defendant  could  not  be  convicted  of  an  assault  with  intent  to 


Digitized  by  LjOOQIC 


March,  1904.]  People  t;.  Bailet.  435 

commit  rape,  and  then  proceeds  to  the  following:  ''Therefore, 
under  this  information  there  will  be  but  two  verdicts,  either 
of  which  you  can  render.  The  first  is,  'We,  the  jury,  find  the 
defendant  guilty,  as  charged  in  the  information';  the  second 
is,  'We,  the  jury,  find  the  defendant  not  guilty.'  ''  We 
need  not  consider  that  part  of  the  charge  in  which  the  jury 
were  told  that  there  could  not  be  a  conviction  of  ''assault" 
with  intent,  etc.,  because  the  appellant  himself  had  asked  a 
written  instruction  that  "the  defendant  cannot  be  convicted 
of  an  assault  with  intent  to  commit  rape,"  and  the  instruc- 
tion was  marked  "Refused.  Covered  by  charge."  However, 
the  question  is  still  presented  whether  or  not  it  was  reversible 
error  to  preclude  the  jury  from  finding  a  verdict  of  guilty 
of  an  "attempt"  to  commit  rape — under  section  1159  of  the 
Penal  Code.  We  think  that  it  has  been  established  by  former 
decisions  of  this  court  that  a  judgment  will  not  be  reversed 
because  the  trial  court  had  not  instructed  as  to  a  lesser  crime 
included  in  the  greater  one  charged,  unless  the  defendant  had 
requested  that  the  jury  be  so  instructed.  In  People  v.  Frank- 
lin, 70  Cal.  641,  which  was  frequently  referred  to  approvingly 
in  other  cases,  the  court  said:  "If  defendant  wanted  the 
attention  of  the  jury  specifically  called  to  each  of  the  lesser 
crimes  necessarily  included  in  the  charge  set  out  in  the  in- 
formation he  should  have  requested  the  court  to  do  so,  which 
he  does  not  appear  to  have  done."  In  People  v.  Barney,  114 
Cal.  554,  the  court  said:  "It  is  objected  that  the  jury  might 
have  found  the  defendant  guilty  of  a  simple  assault,  and 
that  the  court  erred  in  not  so  instructing.  The  objection  is 
not  well  taken  for  two  reasons:  ...  2.  If  the  defendant 
wanted  the  attention  of  the  jury  specifically  called  to  the 
lesser  offense  of  simple  assault  he  should  have  requested  the 
court  to  do  so,  which  he  does  not  appear  to  have  done.  {Peo* 
pie  v.  FrwnJcUn,  70  Cal.  641 ;  People  v.  Chiidice,  73  Cal.  226.) " 
In  People  v.  Wilson,  135  Cal.  331,  the  same  point  arose,  and 
the  court  said:  "If  defendant  desired  an  instruction  as  to  the 
lesser  offenses  he  should  have  asked  it."  In  People  v.  Mc- 
Nuti,  93  Cal.  658,  the  court  said:  "It  would  be  unfair  and 
unjust  to  the  people  and  the  court  to  reverse  a  judgment  and 
order  a  new  trial  because  the  court  did  not  instruct  the  jury 
upon  every  conceivable  phase  or  principle  of  law  directly  or 
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indirectly  involved  in  the  case.  .  •  •  Appellant  complains 
that  the  jury  were  not  instructed  that  under  the  information 
they  could  convict  him  of  a  simple  assault.  As  already  sug- 
gested, he  should  have  requested  such  an  instruction  to  be 
given  to  the  jury  if  he  desired  the  benefit  of  it"  There  are 
other  cases  to  the  same  point.  The  rule  as  above  stated  is 
upon  the  whole  not  unfavorable  to  a  defendant.  If  he  de- 
sires the  jury  to  understand  that  they  are  not  compelled  to 
either  find  him  guilty  of  the  high  crime  charged  or  acquit 
him  entirely  he  can  ask  the  court  to  so  inform  them.  .  On  the 
other  hand,  if  he  thinks  that  the  jury  cannot  and  will  not 
convict  him  of  the  crime  charged,  and  must  therefore  acquit 
him,  his  argument  to  them  on  that  theory  is  not  embarrassed 
by  an  interference  of  the  court  in  the  shape  of  an  instruction 
that  they  may  find  him  guilty  of  some  other  and  perhaps 
only  slightly  lesser  crime  than  the  one  charged.  As  was  said 
in  People  v.  Hite,  135  Cal.  79 :  **It  is  not  unusual  for  counsel 
for  the  defense  in  cases  of  this  character  to  take  the  position 
that  his  client  is  either  guilty  of  the  highest  crime  charged 
against  him  in  the  information,  or  else  he  is  not  guOty  of 
anything,  thus  taking  chances  on  a  conviction  of  the  higher 
offense,  an  acquittal,  or  a  disagreeing  jury,  in  preference  to 
a  compromise  verdict  of  a  lesser  crime.''  At  all  events,  we 
think  that  the  established  rule,  as  above  stated,  applies  to  the 
case  at  bar,  and  that  the  action  of  the  court  in  question  fur- 
nishes no  ground  for  reversaL 

The  objections  to  the  information  are  founded  upon  the 
fact  that  there  are  no  averments  therein  of  force,  3nolence, 
or  want  of  consent,  and  are  therefore  untenable;  such  aver- 
ments are  not  necessary  where  the  charge  is  that  the  defend- 
ant had  sexual  intercourse  with  a  female  child  under  the  age 
of  sixteen. 

The  evidence  of  the  appellant's  guilt  was  such  that  we  can- 
not interfere  with  the  verdict  of  the  jury  on  the  ground  of 
want  of  evidence. 

The  portion  of  the  charge  excepted  to,  to  be  found  at  folio 
56  of  the  transcript,  clearly  was  not  a  statement  to  the  jury 
of  the  fact  that  the  prosecuting  witness  was  sixteen  years  of 
age.  None  of  the  other  points  made  by  appellant  as  to  al- 
leged errors  committed  by  the  court  in  giving  or  refusing 
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instructions  or  in  passing  upon  the  admissibilitj  of  evidence 
are  tenable;  and  they  do  not  reqmre  special  notice. 
The  judgment  and  orders  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


MM  m 

IL.  A.  No.  1207.   Department  Two.— March  9,  1904.]  ^^^  «»( 

EMILIB  G.  COflEN,  Appellant;  v.  LA  CANADA  LAND 
AND  WATER  COMPANY  et  al.,  Respondents. 

Water-Bights — ^Px&ooiatiko  Watee — Spbings  on  Ptjbuo  Land — Ap- 

PBOFRIATION — ^DlVXBSION  lOE  SaLB— DAMAGES — ^INJUNCTION. — ^Where 

water  percolating  in  springs  on  public  land  above  plaintiff's  land, 
and  flowing  therefrom,  was  appropriated  for  use  upon  plaintiff's 
land  by  means  of  pipes,  plaintiff  may  recover  damages  for  the  di- 
version of  the  water  from  such  springs  for  sale  and  use  on  distant 
lands,  with  consent  of  a  subsequent  owner^  of  the  land  on  which 
the  springs  were  situated,  and  may  enjoin  such  diversion  to  plain- 
tiff's injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
D.  K  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Montgomery  &  Earle,  and  Alfred  H.  Cohen,  for  Appellant. 

Anderson  &  Anderson,  and  W.  S.  Wright,  for  Respondents. 

McPARLAND,  J. — This  is  an  action  to  have  it  adjudged 
that  plaintiff  is  entitled  to  the  use  of  certain  water,  to  re- 
cover damages  for  alleged  diversion  thereof,  and  to  enjoin 
defendants  from  diverting  the  same ;  and  the  main  issue  in  the 
case  is  whether  or  not  the  defendants  had  the  right  to  destroy 
or  materially  diminish  the  flow  of  water  from  certain  flowing 
springs  belonging  to  plaintiff  by  means  of  tunnels  dug  by 
defendants  near  and  under  said  springs.  The  judgment  of 
the  court  below,  although  nominally  in  favor  of  plaintiff  as  to 
some  matters,  was  substantially  in  favor  of  defendants  on 
the  said  main  issue.  Plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  her  motion  for  a  new  trial. 
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At  the  time  of  the  commencement  of  the  action,  and  at  the 
time  of  the  alleged  wrongful  acts  of  defendants,  plaintiff  was^ 
and  for  many  years  prior  thereto  she  and  her  predecessors 
in  interest  had  been,  the  owners  of  certain  described  land 
through  which  runs  a  ravine  or  canon  called  Snover  Canon. 

This  land  is  to  a  large  extent  agricultural  in  character,  and 
has  been  cultivated  by  plaintiff  and  her  predecessors  in  or- 
chards, etc.,  and  upon  it  they  have  a  large  house,  called 
Gould's  Castle,  with  flower-gardens,  ornamental  trees,  etc. 
In  Snover  Canon  there  flows  a  small  stream  of  natural  water, 
which  was  used  by  her  and  her  predecessors  to  irrigate  their 
orchards,  and  which  is  necessary  to  their  maintenance  and 
for  domestic  purposes  at  such  house.  This  stream  is  fed  to  a 
considerable  extent  by  certain  flowing  springs,  some  of  them 
along  the  thread  of  the  stream  and  others  a  little  above  in 
the  banks,  the  waters  of  which  flow  in  a  well-defined  stream 
down  into  the  canon.  These  springs,  or  at  least  most  of  them, 
are  situated  a  little  above  the  upper  line  of  plaintiff's  land. 
But  about  1891,  when  the  land  on  which  they  are  situated 
was  United  States  unappropriated  public  land,  plaintiff's 
predecessors  appropriated  the  waters  of  the  springs  and  car- 
ried them  by  pipes,  etc.,  to  the  said  house  and  orchard,  and 
used  them  there  for  domestic  and  irrigating  purposes.  The 
court  found  that  such  appropriation  had  been  made  and  had 
not  been  abandoned,  and  that  ''plaintiff  is  entitled  to  use  all 
of  the  water  flowing  from  said  springs,  or  that  may  hereafter 
flow  from  said  springs,  or  that  may  flow  in  any  stream  down 
Snover  Canon,  and  defendants  are  not  entitled  to  the  use  of 
such  water  flowing  from  said  springs,  or  that  may  flow  in  said 
stream.'*  In  the  latter  part  of  1898  and  the  early  part  of 
1899  the  defendants  went  upon  the  land  where  these  springs 
are,  with  the  consent  of  those  whe  then  owned  that  land,  and 
dug  several  tunnels  at,  near,  and  under  said  springs,  and  the 
effect  of  these  tunnels  clearly  was  to  entirely  dry  up  some 
of  the  springs,  and  to  greatly  diminish  the  flow  of  water  from 
the  others.  The  water  obtained  by  defendants  by  and  through 
these  tunnels  is  not  used,  nor  intended  to  be  used,  by  them 
for  the  benefit  of  the  land  on  which  the  tunnels  were  dug,  but 
is  taken  to  other  and  non-riparian  lands  for  sale.  The  court 
found  **that  part  of  said  waters  which  were  developed  m 
said  tunnels  would,  except  for  said  tunnels,  find  its  way  by 
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gome  unknown  subterranean  means  to  said  springs  and  be 
discharged  therefrom."  But  it  also  found  that  "neither  of 
said  tunnels  intercepted  any  knoum  stream  of  water  running 
in  any  defined  channel/'  and  ''that  said  springs  are  not  nor  is 
either  of  them  fed  by  any  known  stream  running  in  a  defined 
channel'*;  and  for  these  reasons  the  court  held,  in  sub- 
stance^  that  the  loss  to  plaintiff  consequent  upon  the  destruc- 
tion of  the  springs,  or  the  diminution  of  the  quantity  of  water 
flowing  therefrom,  caused  by  defendant's  tunnels,  was  dflrm- 
num  absque  injuria,  and  without  remedy.  This  view,  taken 
by  the  learned  judge  of  the  court  below,  no  doubt  was  to  a 
great  extent  justified  by  the  somewhat  uncertain  condition  of 
the  law  on  the  subject  at  the  time  of  the  trial  of  this  cause. 
There  was  then  considerable  authority  to  the  point  that  un- 
derground water  not  shown  to  be  in  the  form  of  a  subterra- 
nean ''strea:m,"  but  merely  ''percolating,"  was  a  part  of  the 
soil,  and  could  be  removed  by  the  owner  of  the  land  at  his 
pleasure,  without  consideration  of  the  adjoining'  proprietors, 
although  there  was  not  much  authority  to  the  point  that  he 
could  take  it  entirely  away  from  the  land  for  commercial  pur- 
poses elsewhere.  But  since  the  trial  of  the  cause  in  the  court 
below,  it  has  been  definitely  settled  by  this  court  in  Kaiz  v. 
Walkvnshaw,  141  Cal.  116,  and  subsequent  cases,  that  the 
question  whether  one  can  maintain  an  action  for  deprivation 
of  the  use  of  the  water  by  the  act  of  another  does  not  depend 
upon  the  fact  that  the  deprivation  was  caused  by  the  tapping 
or  intercepting  of  a  known  stream  running  in  a  defined  chan- 
nel, either  on  the  surface  or  underground.  Li  such  an  action 
it  is  sufficient  for  the  plaintiff  to  show  that  wrongful  acts  of 
the  defendant  complained  of  did  actually  deprive  plaintiff  of 
water  to  the  use  of  which  he  was  legally  entitled ;  and  if  these 
acts  consisted  of  subsurface  excavations  it  is  not  necessary 
for  the  plaintiff  to  show  that  a  well-defined  subterranean 
stream  had  been  intercepted,  or  to  show  the  particular  sub- 
terranean conditions  which  were  disturbed,  provided  it 
dearly  appears  that  the  acts  of  the  defendant  caused  the  de- 
struction or  diminution.  And  it  has  been  established  by  these 
cases  that  the  right  of  an  owner  of  land  to  use  water  perco- 
lating therein  is  a  right  only  to  a  reasonable  use  thereof  for 
the  benefit  and  enjoyment  of  his  land,  and  subject  to  the 
maxim  Sic  utere,  etc.,  and  does  not  include  the  right,  by  ex- 
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cavatioDS,  to  diminish  the  flow  of  water  to  others  where  the 
diversion  is  not  for  a  reasonable  nse  on  his  own  land.  It 
would  be  useless  to  restate  the  principles  and  reasoning  by 
which  these  conclusions  are  established;  they  are  fully  stated 
in  both  the  opinions  in  Katz  y.  Walkinshaw — the  one  by 
Temple,  J.,  (141  Cal.  138,)  and  the  other  by  Shaw,  J.,  (141 
Cal.  120).  In  the  recent  case  of  McClintock  v.  Hudson,  141 
Cal.  275,  the  facts  there  being  very  similar  to  the  case  at  bar, 
the  subject  is  again  somewhat  elaborately  discussed,  and  the 
court,  among  other  things,  said:  "The  case  of  Katz  v.  WaUcin- 
show,  decided  November  28,  1903,  establishes  a  rule  with  re- 
spect to  waters  percolating  in  the  soil,  which  makes  it  to  a 
large  extent  immaterial  whether  the  waters  in  this  land  were 
or  were  not  a  part  of  an  underground  stream,  provided  the 
fact  be  established  that  their  extraction  from  the  ground 
diminished  to  that  extent,  or  to  some  substantial  extent,  the 
waters  flowing  in  the  stream.  By  the  principles  laid  down  in 
that  case  it  is  not  lawful  for  one  owning  land  bordering  upon 
or  adjacent  to  a  stream  to  make  an  excavation  in  his  land  in 
order  to  intercept  and  obtain  the  percolating  water,  and  ap- 
ply such  water  to  any  use  other  than  its  reasonable  use  upon 
the  land  from  which  it  is  taken,  if  he  thereby  diminishes  the 
stream  and  causes  damage  to  parties  having  rights  in  the 
water  there  flowing." 

As  the  coiirt  below  decided  this  case  upon  a  theory  opposed 
to  the  one  above  stated,  it  no  doubt  did  not  consider  itself 
called  upon  to  be  very  careful  about  making  findings  which 
would  have  been  necessary  to  a  judgment  upon  plaintiff's 
theory;  and  the  findings  are  not  full  and  specific  enough  to 
warrant  this  court  in  ordering  a  judgment  for  plaintiff.  We 
can  therefore  only  render  a  judgment  of  reversal.  It  will  be 
the  duty  of  the  court  below  to  find  specifically  to  what  extent 
— ^under  the  views  of  the  law  hereinbefore  expressed — ^the  de- 
fendants have  by  their  said  tunnels  and  excavations  dimin- 
ished the  flow  of  the  water  through  the  said  springs,  and  to 
render  judgment  in  favor  of  plaintiff  for  such  damages  and 
injunction  as  the  facts  found  may  show  to  be  proper. 

The  judgment  and  order  appealed  from  are  reversed. 

Lorigan,  J.,  and  Henshaw,  J.^  concurred. 
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[Crim.  No.  1053.    Department  One.— March  10,  1904.] 
THE  PEOPLE,  Respondent,  v.  E.  J.  NUNLEY,  Appellant. 

Criional  Law — ^Valtoitt  of  Pbelhonabt  Examination — Appoint- 
ment or  Shorthand  Befortkr — Qualiucations. — It  ia  not  a  ten- 
able objection  to  the  yalidity  of  a  proUniinarj  examination  that 
the  ma^^trate  appointed  a  shorthand  reporter  to  take  the  evidence 
who  was  not  an  official  reporter,  without  hearing  any  evidence 
as  to  his  qnaMcations,  where  the  magistrate  stated  that  he  knew  him 
to  be  competent;  nor  that  he  was  an  employee  of  the  district 
attorney,  where  it  was  not  alleged  that  he  was  at  all  prejudiced  or 
biased;    nor  that  he  was  not  sworn  by  the  magistrate. 

Id. — Time  or  Fiuno  Certhibd  Transcript. — The  certified  transcript 
was  filed  within  the  ten  days  prescribed  by  law,  where  the  tenth 
day  fell  upon  Sunday,  and  it  was  filed  upon  the  following  Monday. 

Id. — ^MonoN  to  Skt  Aside  Intormation — ^Befusal  or  Bsfortbr. — Upon 
a  motion  to  set  aside  an  information,  the  defendant  cannot  be 
prejudiced  by  a  refusal  of  the  court  to  appoint  a  shorthand  reporter 
to  take  down  the  evidence,  objections,  and  rulings. 

Id. — QuALinoATiON  or  Juror — ^Actual  Bias — Impression  from  Pub- 
lic BUMOR  AND  Journals. — ^A  challenge  of  a  juror  for  actual  bias 
was  properly  disallowed  where  the  evidence  was  sufficient  to  warrant 
the  court  in  finding  that  the  "impression"  of  the  juror  was  entirely 
founded  upon  public  rumor  and  statements  in  public  journals,  and 
that  he  could  and  would  act  impartially  and  fairly  upon  the  matters 
submitted  to  him. 

Id. — Grand  Larceny — Evidence — Eeputation  of  Dependant — ^Bebut- 
TAL. — ^Where  a  defendant  charged  with  grand  larceny  offered  evi- 
dence to  sustain  his  general  reputation  for  truth,  honesty,  and  in- 
tegrity in  the  city  where  he  then  lived,  it  was  not  error  to  allow  the 
prosecution  to  show  in  rebuttal,  by  witnesses  living  near  a  place 
where  he  had  recently  lived  in  the  same  county,  what  was  his  gen- 
eral reputation  in  those  respects. 

Id. — ^Discretion— Sheriff  Bemai^ino  in  Courtroom. — The  court  did 
not  abuse  its  discretion  by  allowing  the  sheriff,  who  was  a  witness 
for  the  prosecution,  to  remain  in  the  courtroom  during  the  trial. 

Id. — ^Larceny  of  Horse — ^Evidence — Saddle — Coat. — ^Where  the  de- 
fendant was  charged  with  the  larceny  of  a  horse,  a  witness  was 
properly  allowed  to  testify  that  the  saddle  found  in  the  defend- 
ant's possession  resembled  the  one  that  was  on  the  horse  defendant 
was  riding;  and  it  was  not  prejudicial  to  allow  the  saddle  so  found, 
and  the  coat  worn  by  the  defendant  when  arrested,  to  be  admitted 
in  evidence. 

L). — ^Lbadino  Questions. — Th6  court  has  discretion  to  allow  leading 
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questions  to  be  asked  by  the  prosecation^  against  the  objection  of 
the  defendant  on  that  ground,  if  no  abuse  of  discretion  appears. 
Id.— iNSTBuonoNS  Pbopeblt  BiFnsxD.^Instnictions  requested  by  the 
defendant  which  were  substantially  covered  by  the  instructions 
given,  or  which  were  erroneous  or  inapplicable  to  the  evidence^  were 
properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  triaL 
W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Max  Grimm,  and  H.  B.  McNoble,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  F.  McNoble, 
Assistant  District  Attorney,  for  Bespondent. 

ANGELLOTTI,  J.— Defendant  was  informed  against  for 
the  crime  of  grand  larceny, — viz.,  the  stealing  of  a  horse, — 
and  having  been  convicted  thereof,  was  adjudged  to  suffer 
imprisonment  in  the  state  prison  for  the  term  of  ten  years. 
He  appeals  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

1.  It  is  claimed  that  the  trial  court  erred  in  denying  de- 
fendant's motion  to  set  aside  the  information.  The  ground 
stated  in  support  of  the  motion  was,  so  far  as  is  material 
here,  that  prior  to  the  filing  of  the  information  the  defendant 
had  not  been  legally  held  to  answer  by  a  magistrate,  in  that— 

1.  The  magistrate  did  not  reduce  to  writing  as  a  deposition 
the  testimony  taken  on  the  preliminary  examination,  a  de- 
mand having  been  made  upon  him  so  to  do  by  defendant; 

2.  That  the  magistrate  refused  defendant's  request  to  ap- 
point a  shorthand  reporter  to  take  down  the  testimony  and 
proceedings,  but  granted  the  request  of  the  district  attorney 
to  appoint  Edwin  S.  Parker,  stenographer  in  the  employ  of 
said  district  attorney,  to  take  down  and  transcribe  the  same; 
and  3.  That  said  "pretended**  shorthand  reporter  did  not 
transcribe  into  longhand  writing  his  said  shorthand  notes  and 
certify  and  file  the  same  within  the  time  required  by  law. 
Without  conceding  that  the  failure  to  file  the  transcript  of 
testimony  with  the  clerk  of  the  superior  court  within  ten  days 
from  the  day  on  which  the  order  holding  the  defendant  to 
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answer  was  made  could  justify  an  order  setting  aside  the  in- 
formation, the  objection  that  it  was  not  so  filed  is  fully  an- 
swered by  the  evidence  showing  that  it  was  filed  on  Monday. 
March  16,  1903,  the  defendant  having  been  held  to  answer  on 
March  5,  1903.  March  15,  1903,  fell  on  Sunday,  and  the 
transcript  filed  on  the  next  day  was  therefore  filed  within  the 
time  prescribed  by  law. 

As  to  the  other  objections,  it  appeared  that  the  defendant 
demanded  that  the  testimony  taken  at  the  examination  be 
reduced  to  writing  and  that  the  magistrate  appoint  a  short- 
hand reporter  to  tate  down  the  testimony  and  proceedings  in 
shorthand. 

The  magistrate,  upon  the  request  of  the  district  attorney, 
thereupon  made  an  order  appointing  Edwin  S.  Parker,  a 
stenographer,  to  take  down  the  testimony  and  proceedings  in 
shorthand,  and  transcribe  the  same  if  necessary.  Such  testi* 
mony  and  proceedings  were  taken  down  in  shorthand  by  said 
Parker,  and  the  longhand  transcript  thereof,  regularly  certi- 
fied by  him,  filed  in  the  oflSce  of  the  clerk  of  the  superior  court. 

Defendant's  contention  in  this  regard  appears  to  be,  that 
the  magistrate  erred  in  refusing  to  sustain  his  objections  to 
the  appointment  of  Parker,  and  in  refusing  to  hear  testimony 
in  support  thereof.  It  was  not  claimed  that  Parker  was  not 
a  competent  shorthand  reporter.  The  objection  made  to  his 
appointment  was  not  that  he  was  not  a  competent  shorthand 
reporter,  but  simply  that  he  had  not  been  shown  to,  be  such, 
and,  further,  that  he  was  not  the  official  reporter  of  any  court, 
had  not  been  shown  to  possess  the  qualifications  of  an  official 
reporter,  and  that  he  was  an  employee  of  the  district  attorney. 

It  was  not  a  prerequisite  to  the  appointment  of  a  shorthand 
reporter  by  the  magistrate,  under  the  provisions  of  section 
869  of  the  Penal  Code,  that  there  should  be  an  affirmative 
showing  as  to  his  qualifications,  especially  in  view  of  the  state- 
ment made  by  the  magistrate  that  he  knew  said  Parker  to  be 
a  competent  shorthand  reporter,  and  in  view  of  the  further 
fact  that  it  was  not  claimed  that  he  did  not  in  fact  possess 
the  necessary  qualifications.  Nor  was  it  necessary  that  the 
person  so  appointed  by  the  magistrate  should  be  the  official 
reporter  of  any  court.  {People  v.  Mclntyre,  127  Cal.  423, 
426.)  It  was  held  in  People  v.  Mclntyre,  that  there  is  noth- 
ing in  the  law  expressly  requiring  that  such  a  reporter  shall 
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possess  the  qualifications  prescribed  for  reporters  of  the  supe- 
rior court,  and  that  section  270  of  the  Code  of  Civil  Proce- 
dure, relating  to  such  qualifications,  applies  exclusively  to 
superior  courts.  It  is  not  necessary  for  us  to  go  as  far  as 
that  in  this  case,  as  it  was  not  claimed,  as  already  shown,  that 
Parker  did  not  in  fact  possess  such  qualifications. 

The  mere  fact  that  the  reporter  was  an  ** employee"  of  the 
district  attorney  could  not  operate  as  a  disqualification.  It 
was  not  alleged  in  the  statement  of  objections  that  he  was  in 
the  slightest  degree  prejudiced  or  biased. 

It  thus  appears  that  no  valid  objection  was  made  to  the 
appointment  of  Parker,  and,  therefore,  there  was  no  necessity 
for  the  taking  of  evidence  in  support  of  such  objections. 

It  was  further  urged  on  the  motion  to  set  aside  the  infor- 
mation that  said  Parker  ''was  not  sworn  at  said  preliminary 
examination,  nor  at  all,  to  correctly  and  truly  take  down  in 
shorthand,  and  transcribe  the  same,  if  necessary,  the  testimony 
and  proceedings  in  said  case  at  said  preliminary  examination.'' 
This  objection  was  supported  by  the  uncontradicted  statement 
of  defendant,  contained  in  his  afSdavit  in  support  of  his 
motion. 

In  reply  to  this  contention,  it  is  sufScient  to  say  that  it  has 
been  held  by  this  court  that  the  statute  does  not  require  that 
the  shorthand  reporter  appointed  by  a  magistrate  under  the 
provisions  of  section  869  of  the  Penal  Code  shall  be  sworn. 
(People  V.  BUey,  75  Cal.  98, 101.)  The  provision  of  the  Code 
of  Civil  Procedure  relative  to  the  oath  to  be  taken  by  the 
reporter  of  the  superior  court  (sec.  270^  is  not  applicable  in 
the  case  of  the  shorthand  reporter  appointed  by  a  magistrate. 
(People  V.  Mclntyre,  127  Cal.  423.) 

We  perceive  no  reason  why  the  transcript  of  Parker,  writ- 
ten out  in  longhand,  certified  by  him  as  being  a  correct  state> 
ment  of  the  testimony  and  proceedings,  and  filed  with  the 
clerk,  was  not  prima  facie  a  correct  statement  of  the  testimony 
and  proceedings,  and  available  for  use  by  the  defendant  as 
such.  (Pen.  Code,  sec.  869,  subd.  5.)  The  motion  to  set  aside 
the  information  was  properly  denied. 

2.  Upon  the  hearing  of  the  motion  to  set  aside  the  informa- 
tion, defendant's  counsel  requested  the  court  to  appoint  a 
shorthand  reporter  to  take  down  the  evidence,  objections,  and 
rulings,  which  request  was  by  the  court  denied.    Waiving  all 
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other  coDsideratioiiSy  we  cannot  see  how  the  defendant  could 
possibly  have  been  prejudiced  by  this  ruling. 

3.  No  error  was  committed  in  disallowing  the  challenge  for 
alleged  actual  bias  to  the  juror  Sharp.  The  evidence  was 
sufficient  to  warrant  the  court  in  finding  that  the  ''impres- 
sion" of  the  juror  was  entirely  founded  upon  public  rumor 
and  statements  in  public  journals,  and  that  he  could  and 
would  act  impartially  and  fairly  upon  the  matters  to  be  sub- 
mitted to  him.  (Pen.  Code,  sec.  1076;  People  v.  Owens,  123 
Cal.  482,  487.) 

4.  We  find  no  error  in  the  rulings  of  the  court  relating  to 
the  evidence  given  by  witnesses  called  by  the  district  attorney 
upon  the  question  of  the  general  reputation  of  the  defendant 
for  truth,  honesty,  and  integrity.  The  defendant  had  intro- 
duced evidence  tending  to  show  that  his  reputation  in  those 
respects  was  good  in  the  community  in  which  he  lived.  He 
was  then  residing  in  the  city  of  Stockton.  He  had,  two  or 
two  and  one-half  years  prior  thereto,  lived  near  Lodi,  a  place 
in  the  same  county,  only  about  twelve  miles  distant  from 
Stockton.  It  cannot  be  held  that  it  waa  error  to  admit  in  evi- 
dence, in  rebuttal,  the  testimony  of  witnesses  living  in  and 
near  Lodi,  as  to  his  general  reputation  in  the  community  in 
which  he  had  so  recently  lived,  in  the  respects  mentioned. 
The*  evidence  introduced  by  him  on  this  subject  was  intro- 
duced for  the  purpose  of  proving  that  he  was  a  man  of  good 
character,  and  there  was  in  the  evidence  of  the  rebuttal  wit- 
nesses for  the  prosecution  no  such  remoteness  of  time  or  place 
as  to  render  it  incompetent.  Several  other  rulings  are  com- 
plained of,  but  we  find  none  requiring  extended  comment. 

It  cannot  be  held  that  the  court  abused  its  discretion  in 
allowing  the  sheriff  of  the  county,  who  was  a  witness  for  the 
prosecution,  to  remain  in  the  courtroom  during  the  trial. 

It  was  not  error  to  allow  the  witness  Zimmerman  to  testify 
that  the  saddle  found  in  the  defendant's  house  resembled  in 
appearance  the  saddle  that  was  on  the  horse  that  defendant 
was  riding  when  he  called  at  Zimmerman's  house,  which 
horse,  the  prosecution  claimed,  was  the  stolen  animal. 

Two  questions  asked  by  the  prosecution  were  objected  to 
as  leading.  If  it  be  conceded  that  they  were  leading,  the 
answer  is,  that  this  is  a  matter  within  the  discretion  of  the 
trial  court,  and  no  abuse  of  that  discretion  is  apparent. 
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No  prejudicial  error  can  be  perceived  in  the  admission  in 
evidence  of  the  coat  worn  by  the  defendant  at  the  time  of 
his  arrest,  and  the  saddle  found  in  defendant's  house  was 
sufSciently  connected  by  the  evidence  with  the  defendant  and 
the  case  to  entitle  it  to  be  admitted  in  evidence. 

The  motion  to  strike  out  all  of  the  evidence  of  the  witness 
McCulloch  on  the  ground  that  it  was  hearsay  was  properly 
denied,  for  little,  if  any,  of  such  evidence  was  open  to  that 
objection. 

The  instructions  of  the  trial  court  fully  and  fairly  declared 
the  law  applicable  to  the  case.  The  portion  of  defendant's 
requested  instruction  22,  stricken  out  by  the  court,  was  sub- 
stantially covered  by  other  instructions  given.  There  was  no 
foundation  in  the  evidence  for  defendant's  requested  instruc- 
tion 27,  and  the  modification  thereof  incorporated  nothing 
prejudicial  to  his  case.  There  was  no  foundation  in  the  evi- 
dence for  defendant's  requested  instruction  ^'B,"  and  his 
requested  instruction  "D"  did  not  correctly  state  the  law. 
Instruction  26  given  by  the  court  substantially  included  all 
of  his  requested  instruction  26  that  the  court  could  property 
give,  and  there  was  no  error  in  the  giving  of  the  thirtieth 
instruction. 

There  was  no  error  committed  by  the  court  in  its  rulings 
relative  to  the  argument  of  the  district  attorney,  and  the 
evidence  was  sufBcient  to  support  the  verdict. 

The  judgment  and  the  order  are  afiSrmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  1853.    Department  Qne.—Mardi  10,  1904.] 

MILLER  ft  LUX,  AppeUant,  v.  J.  B.  BATZ,  Treasurer  of 
Kern  County,  Respondent. 

SWAHP  liAKD — ^RSOLAICATIOK — ^PUBCHASKB'S  ShASI  OT  FUND — ^MANDA- 
MUS— ^Demand — Statute  or  Limitations. — The  right  of  the  owner 
of  reelaimed  swamp  land  to  a  share  of  the  swamp-land  fund  aris- 
ing from  the  payment  of  purchase  money  for  swamp  lands  into  the 
eoontj  treasury  is  based  upon  contract  with  the  state,  and  does 
not  arise  nntil  donand  is  duly  made  therefor;  and  the  statute  of 
limitations  does  not  begin  to  run  against  a  mondamus  to  compel 
payment  of  such  share  until  the  paym^it  is  actually  demanded. 

Id. — TsusT  lOft  Purchaser. — The  swamp  land  granted  to  the  state  by 
the  general  government  was  by  its  nature  and  object  a  trust  for 
rediunation;  and  under  the  state  laws  both  the  land  and  money 
are  held  by  the  state  in  trust  for  the  purchaser  until  the  statutory 
conditions  have  been  fulfilled  by  him  entitling  him  to  a  patent  and 
to  his  share  of  the  swamp-land  fund  payable  upon  demand  to  the 
purchaser  or  his  assigns. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon^  Judge. 

The  facts  are  stated  in  the  opinion. 

Joseph  B.  Garber,  for  Appellant. 

J.  W.  Ahem,  and  J.  R.  Dorsey,  for  Respondent 

CHIPMAN,  C. — Mandamus.  The  principal  question  raised 
is  on  plea  of  the  statute  of  limitations  raised  by  the  de- 
murrer. It  does  not  appear  by  the  transcript  when  the  ori- 
ginal petition  for  the  writ  was  filed,  but  the  respondent  states 
that  it  was  on  January  6, 1898,  and  we  will  assume  that  to  be 
the  date.  The  demurrer  was  sustained,  and  defendant  had 
judgment,  from  which  plaintiflf  appealed.  The  purpose  of  the 
writ  was  to  compel  defendant  to  pay  the  plaintiflf  certain 
moneys  alleged  to  be  due  plaintiflf  out  of  the  swamp-land 
fund  held  by  defendant. 

It  appears  that  the  amount  paid  into  the  treasury  of  Kem 
County  by  plaintiflf 's  predecessors  and  assignors  on  account 
of  the  purchase  price  of  the  land  in  swamp-land  district  No. 
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457  as  originally  defined  was  $1,931.38,  and  the  amount  paid 
on  account  of  the  purchase  price  of  land  in  the  annexation 
Mas  $414.37.  More  than  two  dollars  per  acre  was  expended 
by  plaintiff  and  its  assignors  in  the  reclamation  of  the  land 
in  the  original  district,  and  the  fact  was  duly  certified  by 
the  trustees  of  the  district,  as  provided  by  section  3476  of  the 
Political  Code,  and  was  also  so  certified  to  the  register  of  the 
state  land  office  on  March  9,  1891,  and  on  March  11,  1891, 
agreeably  to  section  3477  of  the  same  code,  the  register  for- 
warded to  the  treasurer  of  Eem  County  a  statement  that  the 
amount  paid  by  the  purchaser  was  as  above  shown.  Similar 
expenditures,  to  the  amount  of  $414.33,  were  made  in  re- 
claiming the  land  in  the  annexation,  and  were  duly  certified 
by  the  trustees  of  the  district  April  4, 1893,  and  were  certified 
back  by  the  register  to  the  treasurer  of  the  county  on  April 
14,  1893.  There  was  no  amount  at  any  time  chargeable 
against  the  district  or  its  annexation  by  reason  of  moneys 
diawn  from  the  swamp-land  fund,  nor  had  the  district  ever 
had  any  indebtedness  represented  by  controller's  warrants 
drawn  on  the  state  treasury. 

Under  section  3477  of  the  Political  Code  the  right  accrued 
to  demand  the  sum  of  $1,931.38  out  of  the  swamp-land  fund 
of  the  county  at  least  as  early  as  March  11,  1891,  and  the  sum 
of  $414.37  on  April  14,  1893.  It  is  alleged,  however,  that 
from  March  10,  1891,  to  and  including  December  28,  1897. 
the  total  amount  of  money  in  the  swamp-land  fund  of  said 
county  was  less  than  $1,894.  On  December  28, 1897,  payment 
was  demanded  of  the  several  sums  due,  ''or  as  much  thereof 
as  there  remained  in  the  swamp-land  fund,  which  danand 
was  refused."  At  this  time  the  amount  in  the  fund  was 
$1,098.09. 

The  alleged  insufficiency  of  the  facts  to  constitute  a  cause 
of  action  is  not  urged  by  respondent,  nor  is  the  question  as  to 
an  alleged  defect  of  parties  defendant;  these  points  wiU  be 
deemed  waived.  Respondent  rests  upon  the  claim  that  the 
action  is  barred  by  the  statute  of  limitations.  The  cause  was 
here  once  before  (MUler  &  Lux  v.  Batz,  131  Cal.  402),  and 
the  only  statute  then  pleaded  in  bar  was  subdivision  1  of 
section  338  of  the  Code  of  Civil  Procedure,  the  theory  of 
defendant  then  being  that  the  action  was  upon  a  liability 
created  by  f?tatute  other  than  a  penalty  or  forfeiture.     The 
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court  said:  **The  plaintiff's  cause  of  action  herein  is  not 
founded  upon  a  liability  created  by  statute,  but  is  based  upon 
a  contract  between  him  and  the  state,  and  is  subject  only  to 
those  provisions  of  the  statute  of  limitations  which  are  appli- 
cable to  causes  ol  action  arising  out  of  contractual  relations." 
No  other  statute  being  pleaded,  the  cause  was  remanded  on 
rehearing,  with  leave  to  plaintiff  to  amend  so  as  to  obviate  the 
objection  pointed  out  in  the  Department  decision  aflSrming 
the  judgment.  (61  Pac.  Rep.  935.)  The  statute  requires  the 
county  treasurer  to  retain  all  moneys  arising  from  the  sale 
of  swamp  or  overflowed  lands,  and  place  the  same  to  the 
credit  of  the  "swamp-land  fund*'  of  the  county.  (Pol.  Code, 
sec.  3426.)  The  statute  also  provides  that  when  the  works  of 
reclamation  are  completed,  or  when  two  dollars  per  acre  has 
been  exx>ended  on  such  works,  and  the  facts  are  certified  to 
the  board  of  supervisors,  the  latter  must  certify  the  facts  to 
the  register  (Pol.  Code,  sec.  3476),  and  the  register  must 
thereupon  credit  each  purchaser  with  payment  in  full  for 
such  lands  who  is  then  entitled  to  patent.  The  register  must 
also  make  a  statement  to  the  county  treasurer  showing  the 
amount  paid  by  each  purchaser.  After  making  certain  de- 
ductions chargeable  agjainst  the  swamp-land  fund  of  the 
county  by  reason  of  moneys  drawn  therefrom,  the  county 
treasurer  **must  divide  the  balance  pro  rata  among  the  ori- 
ginal purchasers  of  the  land  or  their  assigns,  and  must  pay 
to  each  purchaser  on  demand  the  amount  found  to  be  due 
from  such  computation,  out  of  the  moneys  in  his  hands  to  the 
credit  of  the  swamp-land  fund  of  the  county."  In  the  pres- 
ent case  there  were  no  amounts  chargeable  against  the  fund, 
and  the  whole  amount  paid  as  above  stated  was  due  plaintiff 
out  of  this  fund.  Except  to  meet  demands  on  the  fund  pro- 
vided by  statute  (and  there  were  none  in  this  case),  there  is 
no  authority  given  to  use  the  fund  for  any  purpose,  except 
upon  a  transfer  to  the  general  county  fund  by  way  of  loan 
(Stats.  1880,  p.  399) ;  and  when  necessary  to  repay  the 
amount  so  loaned,  the  act  authorized  warrants  to  be  drawn 
upon  the  general  county  fund  for  the  amount  so  loaned,  or 
any  part  thereof,  and  such  claims  become  preferred  claims 
against  that  fund,  to  be  paid  out  of  the  first  moneys  received 
in  such  fund. 

CXLH.  C«l.— 29 
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According  to  the  petition,  there  was  about  $1,894  in  the 
swamp-land  fund  from  the  time  plaintiff  could  have  de- 
manded the  money  up  to  the  time  (December  28,  1897,) 
when  the  demand  was  made,  and  there  was  $1,098.09  when 
the  petition  was  filed.  The  balance  of  the  money  standing  to 
the  purchaser's  credit  must  be  presumed  to  have  been  in  the 
general  fund  by  transfer,  as  there  was  no  authority  to  make 
other  disposition  of  it  (Code  Civ.  Proc.,  sec.  1963,  subd.  15), 
and  on  demand  it  became  the  duty  of  the  board  of  supervisors 
to  retransfer  the  money  to  the  swamp-land  fund  or  issue 
warrants  against  the  general  fund,  as  provided  by  the  act  of 
1880.     (Stats.  1880,  p.  399.) 

Appellant  contends  that  the  treasurer  holds  the  money  as 
trustee  of  an  express  trust,  and  therefore  the  statute  did  not 
begin  to  run  until  appellant's  demand  was  made,  and  until 
the  trust  is  expressly  repudiated  the  statute  does  not  run; 
that  the  money  is  held  in  trust  as  is  the  land,  and  the  pur- 
chaser may  demand  either  at  his  pleasure.  It  is  also  claimed 
that  if  the  treasurer  is  not  the  trustee  of  an  express  trust  the 
demand  was  made  within  a  reasonable  time  after  the  right 
accrued,  and  nothing  more  was  required. 

The  question  then  is.  Was  the  statute  of  limitations  set  in 
motion  at  the  time  when  plaintiff  or  its  assignors  had  the 
right  to  demand  payment!  We  think  the  answer  must  be  in 
the  negative. 

The  original  grant  of  swamp  and  overflowed  land  by  the 
general  government  to  the  state  was  by  its  nature  and  object 
a  trust  to  bring  about  the  reclamation  of  the  land,  although 
title  to  the  land  passed  to  the  state.  In  its  disposition  by  the 
state  to  purchasers  reclamation  was  contemplated, — Whence 
the  machinery  for  organizing  reclamation  districts;  the  crea- 
tion of  a  swamp-land  fund,  of  which  the  money  paid  by  the 
purchaser  was  a  part ;  the  provisions  for  carrying  on  the  work 
of  reclamation  by  trustees,  or  by  the  purchasers  themselves 
out  of  this  fund,  and  for  the  repayment  to  the  purchasers  the 
unexpended  purchase  money  on  completion  of  the  reclama- 
tion or  the  expenditure  of  two  dollars  per  acre  for  that  pur- 
pose. The  history  and  object  of  the  grant  and  the  successive 
state  enactments  will  be  found  quite  fully  set  forth  in  the 
County  of  Kings  v.  County  of  Tulare,  119  Cal.  509.  It  was 
there  held  that  the  oflScers  of  the  county,  so  far  as  called  upon 
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to  execute  the  law,  were  but  agents  of  the  state,  and  had  no 
property  right  in  the  fund  or  in  the  land.  The  fund  was 
placed  in  the  county  treasury  merely  to  facilitate  the  purpose 
of  the  grant  to  the  state,  which  was  to  cause  the  land  to  be 
reclaimed,  and  that  the  state  had  not  transferred  its  trust. 
Upon  proof  made  of  complete  reclamation  to  the  register  of 
the  state  land  oflSce,  or  to  the  expenditure  of  two  dollars  per 
acre  therefor,  the  purchaser  became  entitled  to  a  patent ;  and 
it  became  the  duty  of  the  register  to  certify  to  the  county 
treasurer  the  amount  paid  by  each  purchaser;  and  the  county 
treasurer  was  then  required,  after  making  computation  of 
charges  against  the  fund  to  "pay  to  each  purchaser,  or  his 
assigns,  on  demand,  the  amount  found  to  be  due  him  from 
such  computation  out  of  the  moneys  in  his  hands  to  the  credit 
of  the  *  swamp-land  fund'  of  the  county."  (Pol.  Code,  sec. 
3477.)  Under  the  provisions  of  the  law  the  purchaser  ac- 
quires an  equitable  interest  in  the  land  by  the  deposit  of 
his  purchase  money,  and  likewise  a  similar  interest  in  the 
swamp-land  fund,  where  his  money  is  deposited,  upon  do- 
ing the  reclamation  work,  and  it  seems  to  us  that  the  land 
and  money  are  both  held  by  the  state  in  trust  for  the  pur- 
chaser. 

This  swamp-land  fund  is  a  special  fund,  separate  from  all 
other  funds  of  the  state  or  county  which  became  vested  in 
the  state  upon  payment  by  the  purchaser.  The  state  agreed, 
however,  on  certain  conditions,  not  only  to  convey  the  title  to 
the  land  to  the  purchaser,  but  to  restore  to  him  the  purchase 
money  in  the  event  of  his  reclaiming  the  land.  It  was  not 
the  purpose  of  the  law  that  the  state  should  profit  pecuniarily 
by  the  transaction.  The  main  object  was  to  cause  the  land 
to  be  reclaimed,  and  to  bring  otherwise  profitless  land  under 
cultivation  and  make  it  productive  and  habitable.  The  state 
could  retain  the  money  only  upon  failure  of  the  purchaser 
to  do  what  the  law  required  of  him,  which,  when  done,  en- 
titled him  not  only  to  a  patent  to  the  land,  but  a  return  of 
the  money  paid  whenever  he  might  apply  for  it. 

An  act  of  Congress  imposed  a  direct  tax  upon  certain  prop- 
erty, and  provided  that  in  case  of  sale  the  surplus  of  the  pro- 
ceeds "shall  be  paid  to  the  owner  of  the  property,'*  and  if 
not  paid  "shall  be  deposited  in  the  treasury  of  the  United 
States,  to  be  there  held  for  the  use  of  the  owner,  or  his  legal 
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representative,  until  he  or  they  shall  make  application  there- 
for to  the  secretary  of  the  treasury,  who,  upon  such  applica- 
tion, shall,  by  warrant  on  the  treasury,  cause  the  same  to  be 
paid  to  the  applicant."  Suit  was  brought  in  the  Court  of 
Claims,  and  the  bar  of  the  statute  of  limitations  was  pleaded. 
The  court  held  that  the  law  imposing  the  tax  fixed  no  limit 
of  time  within  which  the  application  should  be  made,  and  the 
secretary  was  not  authorized  to  fix  a  limit;  that  the  govern- 
ment held  the  money  as  trustee,  and  that  the  statute  did  not 
begin  to  run  against  the  cestui  que  trust  until  the  trustee  had 
unequivocally  repudiated  the  trust.  {United  States  v.  Taylor, 
104  U.  S.  216.) 

A  gas  company  contracted  with  the  municipality  to  fur- 
nish gas  to  the  city,  **and  was  to  be  paid  ten  cents  on  the  $100, 
the  tax  levied  for  lighting  purposes,  whenever  said  taxes  were 
collected.*'  In  a  suit  by  the  company  the  city  pleaded  the 
statute  of  limitations.  It  was  held  that  the  tax  was  levied  for  a 
specific  purpose  in  pursuance  of  a  lawful  contract  made  by 
the  city,  and  the  gas  company  became  the  equitable  owner  of 
those  taxes.  The  charter  made  it  the  duty  of  the  commission- 
ers of  the  taxing  district  to  disburse  taxes  for  the  purpose  for 
which  they  were  levied,  and  a  creditor  could  look  only  to  the 
particular  tax  levied.  The  court  said:  **We  are,  therefore, 
of  the  opinion  that,  in  view  of  the  provisions  of  this  charter, 
the  commissioners  are  made  express  trustees  of  those  taxes. 
The  board  of  commissioners  constitutes  an  agency  or  instru- 
mentality of  the  taxing  district,  and  the  plea  of  the  statute 
of  limitations  is  unavailing  as  a  defense  to  the  city.'*  {Mem- 
phis Oas  Light  Co,  v.  Memphis,  93  Tenn.  612.) 

A  statute  of  Maine  provided  for  equalizing  the  burden  of 
war  debts  of  the  towns  in  the  state  by  a  limited  assumption 
on  the  part  of  the  state.  It  was  provided  that  where,  in  the 
process  of  equalizing  bounties,  a  town  had  received  a  surplus 
over  what  it  had  expended,  this  surplus  should  belong  to  the 
soldiers  who  served  on  the  town's  quota  without  receiving  any 
bounty  therefrom.  The  court  held  that  this  legislation  con- 
stituted an  express  trust,  and  the  statute  of  limitations  did 
not  begin  to  run  in  favor  of  the  town  until  disavowed  by  it; 
that  mere  delay  on  the  part  of  the  soldier  in  demanding  pay- 
ment, after  his  share  became  payable,  did  not  bar  his  right 
of  recovery.    {McOuire  v.  Linnens,  74  Me.  344.) 
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Tbe  eontroUing  principle  of  these  cases  appears  applicable 
to  the  case  now  here,  and  warrants  ns  in  holding  that  the 
statute  of  limitations  does  not  stand  in  the  way  of  paying 
the  plaintiff's  dainu 

We  find  nothing  in  what  was  said  in  the  case  when  here 
before,  nor  in  Carpenter  y.  San  Francisco  Savings  Union,  128 
CaL  516,  contrary  to  this  view.  In  the  latter  case  no  question 
arose  as  to  the  statute  of  limitations. 

It  is  advised  that  the  judgment  be  reversed,  with  directions 
to  overrule  the  demurrer. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  overrule  the  demurrer. 
Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[S.  P.  No.  3650.    Department  Two.—March  10,  1904.] 

In  the  Matter  of  the  Estate  of  N.  D.  THAYER,  Deceased. 
DENTON  UTTER,  Executor,  and  DENTON  UTTER, 
and  EDITH  HALL,  Heirs  at  Law  and  Devisees,  Appel- 
lants, V.  M.  J.  LAYMANCE,  Respondent 

Estates  or  Dxckased  Persons — ^Wnii — Election  between  Devise  and 
Indebtedness — Estoppel. — ^Wbere  a  devise  was  made  in  full  satis- 
faction  of  any  and  all  claims  of  the  devisee  against  the  testator 
for  moneys  loaned  and  services  performed,  the  devisee  was  not 
estopped  from  claiming  under  the  will  by  reason  of  the  fact  that 
she  presented  a  claim  against  the  estate^  where  such  claim  was 
presented  in  ignorance  of  the  value  of  the  property  devised,  and 
was  allowed  only  in  part,  and  was  then  withdrawn,  and  a  written 
election  made  to  take  under  the  wiU. 

Id. — Sale  under  Deed  op  Tru8T>— Surplus — ^Devise  Subject  to  Con- 
TRIBX7TI0N  WITH  OTHER  DEVISES. — ^Whcre  a  Sale  of  the  land  devised 
was  made  under  a  deed  of  trust,  and  a  surplus  remained,  the  devise 
made  in  payment  of  all  indebtedness  due  from  the  testator  to  the 
devisee  remains,  as  to  such  surplus,  subject,  along  with  other  de* 
vises,  to  contribution  for  the  payment  of  the  debts  and  charges 
of  administration.  There  is  no  exception  in  the  statute  on  account 
of  the  nature  of  such  devise. 
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Id. — Partial  Distribution — Amount  not  Ascertainable. — ^A  decree 
of  partial  distribution  of  such  surplus  proceeds  to  the  assignee  of 
the  devisee  must  be  reversed.  The  amount  to  be  distributed  under 
the  devise  is  not  ascertainable  until  after  the  settlement  of  the 
final  account  and  by  the  decree  of  final  distribution. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  making  partial  distribution  of 
the  estate  of  a  deceased  person.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  H.  Boyer,  and  A.  Boyer,  for  Appellants. 

W.  D.  Grady,  for  Respondent. 

SMITH,  C. — This  is  an  appeal  from  a  decree  of  partial  dis- 
tribution in  favor  of  the  respondent,  M.  J.  Laymance.  The 
appellants  Denton  Utter  and  Edith  Hall  are  the  grand- 
children and  sole  heirs  of  the  deceased,  and  also,  under  the 
will,  devisees  respectively  of  certain  lands  therein  described; 
and  the  former  is  also  executor.  The  respondent  is,  by  mesne 
assignment,  the  successor  in  interest  of  Mrs.  Mary  E.  Flick, 
to  whom  certain  lands  were  devised  in  the  wiU,  subject  to  an 
existing  indebtedness  of  fifteen  hundred  dollars,  secured  by 
deed  of  trust,  **the  said  bequest  being  given  [it  is  recited] 
because  of  the  affection  and  care  she  has  borne  towards  me., 
and  also  in  full  satisfaction  of  any  and  all  claims  she  may 
have  against  me  for  moneys  loaned  and  services  performed." 
The  lands  devised  to  Mrs.  Flick  were  sold  under  the  trust 
deed  for  the  sum  of  $2,730,  leaving  in  the  hands  of  the  trus- 
tees after  payment  of  the  debt  the  sum  of  $1,234.48,  which 
sum  was  paid  to  the  executor,  and  is  the  sum  decreed  to  be 
distributed  to  the  respondent  as  assignee  of  Mrs.  Flick.  It  is 
claimed  by  the  appellants:  1.  That  the  respondent's  assignor 
made  election  between  her  devise  and  the  indebtedness  due 
her  from  the  deceased,  and  that  respondent  is  therefore  es- 
topped to  claim  under  the  will ;  or  2.  If  this  be  otherwise,  that 
the  devise  to  Mrs.  Flick  is  subject  to  contribution,  along  with 
the  other  devises,  for  the  payment  of  the  debts  and  charges 
of  administration. 

As  to  the  former  proposition,  the  finding  of  the  court  is 
adverse  to  the  appellants,  and,  we  think,  is  fully  supported 
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by  the  evidence.  The  evidence  of  election  consisted  in  the 
presentation  of  a  claim  on  the  part  of  Mrs.  Flick  for  the  sum 
of  two  hundred  and  ten  dollars,  which  was  approved  for  the 
sum  of  one  hundred  and  twenty  dollars.  Assuming  Mrs. 
Flick's  disposition  to  elect,  this  was  a  repudiation  of  her 
proposition,  and  she  was  at  liberty  to  withdraw  the  same, 
which  she  afterwards  did.  It  is  true  that  before  this  with- 
drawal she  expressed  herself  to  the  executor  as  satisfied,  and 
that  the  claim  was  presented  by  her  attorney  to  the  judge  for 
approval  and  was  approved.  But  this,  it  appears  from  the 
evidence  of  the  attorney  and  her  own,  was  done  under  mis- 
apprehension of  the  facts  of  the  case,  and  was  followed  almost 
immediately  by  the  withdrawal  of  the  claim,  and  then  by  a 
written  declaration  of  election  to  take  under  the  will.  It  also 
appears  that  prior  to  the  presentation  of  the  claim,  and  con- 
versations between  the  appellant  executor  and  Mrs.  Flick,  the 
land  in  question  had  been  appraised  at  thirty-five  hundred 
dollars,  and  that  Mrs.  Flick  was  not  made  acquainted  with 
this  fact  by  him ;  and  indeed  that  throughout  the  affair,  until 
after  the  approval  of  the  claim,  she  and  her  attorney  were 
entirely  ignorant  of  the  value  of  the  property.  The  finding 
of  the  court  on  this  point,  therefore,  cannot  be  disturbed. 

But  the  second  point  we  think  is  well  taken.  There  were 
devises  to  the  appellants  respectively  of  other  lands,  and,  as 
stated  in  appellant's  brief,  and  not  denied,  these  devises  in- 
clude all  of  the  land  of  the  testator,  except  the  lands  devised 
to  Mrs.  Flick.  It  appears  also  from  the  executor's  final  ac- 
count that  the  balance  in  his  hand  is  only  $501.08,  out  of 
which  his  commissions  ($352.72)  are  to  be  paid,  leaving  a 
balance  of  $148.36  only,  and  to  produce  this  balance  there 
have  been  sold,  not  only  the  land  devised  to  Mrs.  Flick,  but 
also  lands  devised  to  the  appellants,  the  former  producing 
$1,238.45  and  the  latter  $680.  To  distribute  the  former 
amount  to  the  respondent  would  therefore  not  only  require 
the  appropriation  of  the  whole  of  the  proceeds  of  the  sales 
of  the  appellants'  lands  already  sold,  but  would  necessitate 
also  the  sale  of  the  other  lands  devised  to  them,  or  some  of 
them.  The  executor's  account  has  not  indeed  been  settled, 
but  it  was  admitted  in  evidence  without  objection,  under  the 
stipulation  of  the  parties,  and  may  therefore  be  regarded  as 
approximately  presenting  the  condition  of  the  estate,  which 
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is  sufficient  for  the  purposes  of  the  case.  It  follows^  under 
the  rule  established  by  statute  in  this  state,  that  the  devise  to 
Mrs.  Flick  is  subject  to  contribution,  with  the  other  devises, 
for  the  payment  of  ''the  debts  [and]  expenses  of  administra- 
tion," and  that  the  amount  remaining  due  to  her  can  be  deter- 
mined only  after  the  settlement  of  the  final  account  and  by 
the  decree  of  final  distribution.  (Civ.  Code,  sec.  1360;  Code 
Civ.  Proc,  sees.  1516,  1563,  1564.) 

It  is  objected  to  this  conclusion  that  the  devise  to  Mrs. 
Flick  was  made  in  pa3rment  of  the  small  indebtedness  due  her 
from  the  testator,  and  that  on  this  account  it  should  not  be 
required  to  contribute  to  the  payment  of  the  debts  of  the 
estate  and  charges  of  administration.  But  no  exception  is 
made  in  the  statute,  and  the  statutory  rule  must  therefore 
prevaiL 

We  advise  that  the  order  appealed  from  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Qray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed  and  the  cause  remanded  for  further 
proceedings.  Lorigan,  J.,  McFarland,  J.,  Henshaw,  J. 


IL.  A.  No.  1195.    Department  Two.— March  11,  1904.1 

VERONA  A.   HUNT,  Respondent,  v.   W.   A.   HAMMEL, 
Sheriff,  etc..  Appellant 

Ck)NVERSI0N  OF  PERSONAL  PROPERTY — PLEADING — OWNERSHIP  AND  POS- 
SESSION.— In  an  action -for  the  converaion  of  personal  property,  an 
averment  that  the  plaintiff  was  the  owner  and  in  possession  of  the 
property  on  the  day  of  the  wrongful  taking  and  eonyersion,  in  effeet, 
though  not  in  terms,  alleges  ownership  .and  the  right  to  possession 
at  the  commencement  of  the  action;  but,  assuming  the  contrary, 
the  latter  allegation  is  not  essential  in  an  action  for  conversion. 
The  complaint  must  be  regarded  as  referring  to  ownership  on  the 
whole  day  of  the  taking,  or  to  the  day  as  a  point  of  time,  and  it 
was  not  necessary  to  specify  any  hour  or  minute  of  the  day  alleged 
as  the  date  of  ownership  and  of  the  taking. 
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Id, — ^FiKDiNQs — SunncixNCY  or  Evidsnok— Bona  Fide  Transfkb. — 
Where  there  is  evidence  tending  to  sustain  each  and  all  of  the  facts 
found,  and  there  is  nothing  in  the  evidence  that  leads  the  court  to 
suspect  that  the  transfer  to  the  plaintiff  assailed  as  fraudulent  wa9 
otherwise  than  bona  fide,  and  there  was  abundani  evidence  to  show 
that  there  was  an  immediate  delivery  and  actual  and  continued 
change  of  possession^  the  findings  in  favor  of  the  plaintiff  will  not 
be  disturbed  upon  appeaL 

Id,  —  Omission  in  Findinos  —  Demand  upon  SHSRnrr  —  Immaterial 
Ya&iange. — ^An  omission  in  the  findings  upon  an  averment  of  a  de- 
mand bj  plaintiff  upon  the  sheriff  is  not  material  where  there  is 
no  attempted  denial  of  the  allegation;  and  where  it  appears  affirma- 
tivelj  bj  the  defendant's  answer  that  any  kind  of  a  demand  would 
be  unavailing,  an  immaterial  variance  in  proof  relative  to  the  de- 
mand introduced  in  evidence  will  not  affect  the  case. 

Id. — Omissions  Bendered  iMMATERiAU-^Omissions  in  the  findings  as 
to  matters  rendered  immaterial  by  the  finding  as  to  plaintiff's  own- 
ership are  not  ground  for  reversal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
D.  K  Trask,  Judge. 

The  facts  are  stated  in  the  opinion. 

P.  W.  Dooner,  and  H.  W.  O'Melveny,  for  Appellant 

Cochran  &  Williams,  and  Herbert  J.  Goudge,  for  Re- 
spondent. 

SMITH,  C. — ^The  defendant  here  appeals  from  a  judgment 
for  the  plaintiflE  and  from  an  order  denying  his  motion  for  a 
new  trial.  The  suit  was  brought  for  the  conversion  of  a  cer- 
tain stock  of  goods  and  some  fixtures  used  by  the  plaintiff  in 
her  millinery  business,  of  the  value  of  $2,750,  of  which  it  is 
alleged  that  on  the  fifth  day  of  March,  1900,  plaintiff  was  the 
owner  and  in  possession,  and  that  ''on  said  date  the  defendants 
wrongfully  took  the  said  goods  and  converted  them  to  their 
own  use."  The  property  was  taken  by  the  defendant  Hammel 
under  attachment  in  favor  of  the  other  defendants  against 
John  P.  and  Mary  C.  Hunt  (parents  of  the  plaintiff),  who, 
it  is  alleged  in  the  answer,  were  at  the  time  of  the  taking 
the  owners  and  in  possession  of  the  property.  The  suit  was 
dismissed  as  to  the  defendant  executors  before  trial.    It  is 
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found  by  the  court  that  at  the  time  of  the  taking  the  plaintiff 
was  the  owner  and  in  possession  of  the  property  in  contro- 
versy, and,  more  specifically,  that  part  of  the  goods  in  ques- 
tion, of  the  value  of  $360.65,  were  acquired  by  the  plaintiff 
on  the  twenty-third  day  of  February,  1899,  from  John  P.  and 
Mary  Hunt,  with  immediate  delivery,  and  actual  change  of 
possession  continued  until  the  time  of  the  taking,  and  that 
the  remainder  of  the  goods,  of  the  value  of  $1,639.35,  weie 
purchased  by  the  plaintiff  from  other  parties. 

The  points  urged  by  the  appellant  for  reversal  are:  In- 
suflSciency  of  the  complaint;  insuflSciency  of  the  evidence  to 
justify  the  findings;  failure  of  the  court  to  find  on  certain 
matters ;  and  errors  of  law  specified.  These  will  be  considered 
in  the  order  given. 

1.  The  objection  to  the  complaint  is,  that  it  fails  to  state 
that  the  plaintiff  was  the  owner  or  entitled  to  possession  of 
the  property  in  question  at  the  time  of  the  commencement 
of  the  action.  It  is  in  effect  so  alleged,  though  not  in  terms ; 
but,  assuming  the  contrary,  the  objection  is  untenable.  (2  Saun- 
ders on  Pleading  and  Evidence,  1143,  1144;  Pomeroy's  Code 
Remedies,  sec.  510;  2  Estee's  Pleading,  62;  Harris  v.  Smith, 
132  Cal.  317.)  The  cases  cited  by  appellant's  counsel  were 
cases  for  recovery  of  possession,  and  have  no  application  to 
suits  for  conversion.  (Byxbee  v.  Dewey,  128  Cal.  324,  and 
cases  cited;  Kelly  v.  McKihhen,  54  Cal.  195.)  Nor  was  it 
necessary  to  specify  the  precise  hour  or  minute  of  the  day 
alleged  as  the  date  of  ownership  and  of  the  taking.  The  com- 
plaint must  be  regarded  as  referring  to  the  whole  day,  or,  as 
is  the  same,  to  the  day  as  a  point  of  time.  (Bouvier's  Law 
Dictionary,  ''Day,"  "Fraction  of  a  Day";  Abbott's  Law  Dic- 
tionary, '*Day,"  par.  (4),  p.  341;  Harris  v.  Smith,  132  Cal. 
316 ;  Rutan  v.  Walters,  116  Cal.  403 ;  Newlove  v.  Pond,  130 
Cal.  342.)  It  was  doubtless  so  intended  by  the  plaintiff  and 
understood  by  the  defendant. 

2.  We  are  of  the  opinion  also  that  the  findings  are  justified 
by  the  evidence.  There  is  in  the  record  evidence  tending  to 
show  each  and  all  of  the  facts  found ;  and  such  being  the  case, 
the  findings  cannot  be  disturbed.  (Black  v.  Hilliker,  130  Cal. 
192 ;  Duiois  v.  Spinks,  114  Cal.  289,  and  cases  cited ;  Hickey 
V.  Coschina,  133  Cal.  81.)  It  will  be  proper  to  add,  however, 
— as  due  to  the  plaintiff  in  the  case, — that  we  see  nothing  in 
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the  evidence  to  lead  us  to  suspect  that  the  transfer  from 
Mrs.  Hunt  to  her  daughter  was  otherwise  than  bona  fide.  The 
business  was  originally  bought  by  Mr.  Hunt  in  the  name  of 
Mrs.  Hunt  for  the  benefit  of  the  plaintiff,  and  with  the  under- 
standing and  agreement  that  it  should  be  transferred  to  her 
upcm  her  working  for  a  year  in  the  store.  She  performed  her 
part  of  the  contract,  and  the  bill  of  sale  given  her  in  February, 
1899,  was  but  the  transfer  of  a  title  already  equitably  vested. 
The  circumstances  relied  on  by  the  appellant  as  proofs  of 
fraud — such  as  the  retention  of  the  name  of  Mrs.  Hunt  on 
the  awnings,  her  living  with  the  plaintiff,  and  assisting  her 
in  the  business,  the  making  of  biUs  in  her  name  by  sellers,  etc. 
— ^were  such  as  might  under  som6  circumstances  have  excited 
suspicion,  but  are  quite  consistent  with  the  theory  of  innocence, 
and  their  effect  is  in  fact  more  than  counterbalanced  by  the 
changes  made  in  the  signs  and  other  acts  of  the  parties,  by 
the  inconsiderable  value  of  the  property  transferred  ($360.65), 
by  the  knowledge  of  the  transaction  by  Mrs.  Farney — the 
particular  creditor  claimed  by  the  appellant  to  have  been 
defrauded — and  other  facts.  So,  regarding  the  question  of 
actual  fraud  as  eliminated,  the  evidence  was  abundantly  suf- 
ficient to  support  the  finding  that  there  was  immediate  de- 
livery and  actual  and  continued  change  of  possession.  {Stevens 
V.  IrwiUy  15  Cal.  503;^  Hart  v.  Mead,  84  Cal.  244;  Boss  v. 
Sedgwick,  69  Cal.  247.)  This,  it  will  be  observed,  applies  only 
to  the  goods  transferred  by  the  bill  of  sale ;  as  to  the  remain- 
der, they  having  been  afterwards  purchased  from  parties 
other  than  Mrs.  Hunt,  no  question  can  arise. 

3.  With  regard  to  the  sufficiency  of  the  findings,  the  objec- 
tions are :  That  there  is  no  finding  on  the  allegations  of 
plaintiff's  demand  on  the  defendant  for  the  goods,  or  on  the 
allegation  of  the  answer  that  the  goods  were  seized  under 
attachment,  or  on  the  allegation  of  the  complaint  that  the 
executors  of  Mrs.  Pamey  were  parties  in  interest,  etc.  As  to 
the  first  of  these,  it  seems  that  there  is  no  denial,  or  attempted 
denial  of  the  allegation.  But  the  point  is,  that  the  demand 
was  in  fact  introduced  in  evidence,  and  it  is  claimed  that  the 
statement  of  plaintiff's  title  and  of  the  grounds  of  the  same, 
as  required  by  the  provisions  of  sections  549  and  689  of  the 
Code  of  Civil  Procedure,  varies  from  the  account  of  the  matter 

>76Tm.  Dec.  500. 
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given  by  her  and  her  mother  in  their  testimony.  But,  as- 
suming (for  the  purposes  of  thci  decision)  that  there  is  such 
variance,  and  that  the  objection  can  be  considered,  we  do  not 
think  the  variance  material;  nor,  were  it  otherwise,  are  we 
prepared  to  hold  that  the  efficacy  of  the  notice  would  be 
affected.  Besides,  as  expressed  in  Rickey  v.  Haley,  138  CaL 
444,  it  appears  affirmatively  by  defendant's  answer  that  *'any 
kind  of  a  demand  would  have  been  unavailing."  It  will  be 
unnecessary,  therefore,  to  consider  further  the  applicability 
of  the  section  in  question ;  or  that  of  its  consistency  or  incon- 
sistency with  the  provisions  of  the  constitution,  state  or  fed- 
eral. As  to  the  other  findings  complained  of,  these  in  view  of 
the  finding  as  to  plaintiff's  ownership  are  as  to  matters  mani- 
festly immateriaL 

4.  The  errors  complained  of  are  numerous,  but  none  of  them 
of  any  merit.  We  do  not  think  it  necessary  to  discuss  them  in 
detail. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 

McParland,  J.,  Lorigan,  J.,  Henshaw,  J. 

A  rehearing  was  denied  April  11,  1904,  upon  which  Beatty, 
C.  J.,  delivered  the  following  dissenting  opinion : — 

BEATTY,  C.  J.— I  dissent  from  the  order  denying  a  rehear- 
ing of  this  cause  upon  the  ground  that  a  state  of  facts  is  shown 
by  ample  and  unconflicting  evidence  absolutely  inconsistent 
with  the  claim  that  there  was  an  immediate  delivery  of  the 
goods  in  controversy  to  plaintiff  by  her  vendor  at  the  time  of 
the  alleged  sale,  or  that  there  was  any  actual  or  continued 
change  of  possession  such  as  the  letter  and  policy  of  the  statute 
demand. 

The  record  shows  the  following  state  o£  facts :  A  miUinery 
business,  together  with  the  stock  of  goods  and  the  premises  in 
which  the  business  was  conducted,  was  transferred  to  plain- 
tiff's mother.  The  family,  consisting  of  plaintiff,  her  mother, 
a  younger  brother,  and  (when  in  Los  Angeles)  her  father. 
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took  up  their  residence  in  the  rear  portion  of  the  premises; 
the  shop  was  in  front,  the  fitting-room  in  the  rear  of  the  shop, 
and  the  living-rooms  back  of  the  fitting-room.  The  plaintiff 
and  her  mother  for  more  than  a  year  took  turns  in  waiting  on 
customers  in  the  shop  and  fitting-room.  In  each  of  two  front 
windows  there  was  a  sign  bearing  the  name  of  the  mother; 
another  such  sign  was  painted  on  the  side  of  the  house,  and 
another  on  the  awning  in  front.  In  January,  1898,  plaintiff's 
mother  and  father  executed  a  bill  of  sale  of  the  business  and 
stock  in  trade  to  her.  In  February,  1899,  this  bill  of  sale 
was  acknowledged  and  some  months  later  recorded;  but  no 
change  was  made  in  the  manner  of  conducting  the  business  or 
in  the  occupancy  of  the  premises.  At  some  indefinite  time 
following  the  acknowledgment  of  the  bill  of  sale,  three  of  the 
signs — ^the  two  in  the  front  windows  and  that  on  the  side  of 
the  house — were  changed  by  substituting  plaintiff's  name  for 
that  of  her  mother.  This  was  from  beginning  to  end  the 
only  alteration  in  the  premises.  The  name  on  the  awning  in 
front  of  the  shop  was  as  before,  and  at  what  time  the  others 
were  changed  no  one  pretends  to  know,  except  that  it  was  **as 
soon  as  convenient."  But  this  equivocal  condition  of  the 
signs,  if  it  had  existed  from  the  day  of  the  sale, — whenever 
that  was, — ^would  not  have  been  sufficient  to  satisfy  the  re- 
quirements of  the  statute  of  frauds.  The  mother  and  daughter 
continued  to  conduct  the  business  as  before.  Every  day, 
according  to  their  own  testimony,  they  were  both  in  the  shop, 
assisting  each  other  in  waiting  upon  customers,  and  to  all 
outward  appearances  sustaining  the  same  relation  to  the  busi- 
ness and  the  stock  of  goods  that  they  had  sustained  before. 
There  was  evidence  that  a  number  of  individuals  were  in- 
formed that  the  business  had  been  transferred  from  the  mother 
to  the  daughter ;  but  verbal  or  written  notice  that  a  sale  had 
been  made  is  not  equivalent  to  delivery  of  possession  of  the 
goods  sold  and  has  no  tendency  to  prove  delivery.  That  is 
something  which  can  be  proved  only  by  the  changed  status 
of  the  property. 

I  know  that  there  has  been  a  remarkable  fluctuation  of 
opinion  in  this  court — as  differently  constituted  at  different 
times — as  to  what  is  necessary  to  constitute  a  delivery  and 
change  of  possession  on  a  sale  of  personalty.  Down  to  and 
including  the  decision  in  Engles  v.  Marshall,  19  Cal.  320,  the 
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court  held  very  strictly  against  the  vendee  in  all  cases  where 
he  omitted  to  do  everything  possible  to  make  the  change  of 
ownership  manifest  to  the  world.  From  that  time  forward, 
however,  the  rule  was  gradually  relaxed  in  a  long  series  of 
decisions  which  reduced  the  law  on  this  point  almost  to  the 
condition  of  a  dead  letter,  though  there  were  occasional  re- 
vivals of  the  older,  and,  as  I  think,  the  better,  doctrine.  This 
condition  of  fluctuation  contined  until  the  decision  in  Oeorge 
V.  Pierce,  123  Cal.  17^,  in  which  the  judgment  and  order  of 
the  superior  court  upholding  a  transfer  as  against  creditors 
was  reversed  on  the  evidence  by  a  strict  application  of  the  old 
rule  of  Engles  v.  Marshall,  Stevens  v.  Irwin,  and  other  like 
cases.  Since  then  until  now  that  old  and  strict  doctrine  has 
been  uniformly  enforced  in  all  cases  coming  to  this  court,  and 
in  at  least  three  other  appeals  (McKee  etc.  Co.  v.  Martin,  126 
Cal.  557;  LUienthal  v.  Ballou,  125  Cal.  183;  and  O'Kane  v. 
Whelan,  124  Cal.  200  ^)  the  finding  of  the  trial  court  in  favor 
of  the  vendee  has  been  set  aside  on  a  review  of  the  evidence, 
the  principle  of  all  the  decisions  being,  that  there  must  be  an 
open  and  visible  change  of  the  status  of  the  property  sufficient 
to  make  manifest  to  the  world  the  change  of  ownership.  I 
think  it  most  unfortunate  that  there  should  be  any  relaxation 
of  this  wholesome  docti;ine.  It  is  always  in  the  power  of  a 
vendee  to  comply  with  its  requirements ;  and  to  dispense  with 
its  requirements  is  simply  opening  the  door  to  innumerable 
unnecessary  controversies  and  to  possible  frauds. 


iU4    9f  [S.  F.  No.  2648.    In  Bank.— March  11,  1904.1 

HONORA   SHARP,  Respondent,  v.   HENRY  P.  BOWIE 
et  al..  Appellants. 

Order  Denying  New  Trial — ^Review  upon  Appeal. — Upon  appeal  from 
an  order  denying  a  new  trial,  the  sufficiencj  of  the  pleadings  to 
support  the  judgment  or  of  the  findings  of  fact  to  support  tbo 
conclusions  of  law  cannot  be  considered,  and  nothing  can  be  con- 
sidered that  does  not  go  to  show  that  a  re-examination  of  some 
issue  of  fact  is  necessary  to  protect  the  rights  of  the  appellant 

»  71  Am.  St.  Rep.  42. 
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If  every  material  issue  of  fact  has  been  decided  in  favor  of  the 
appeUanty  a  new  triaJ  cannot  be  awarded;  and  his  only  remedy  in 
such  ease  is  by  motion  under  section  663  of  the  Code  of  Civil 
Procedure,  or  by  appeal  from  the  judgment. 

Id. — Speciho  Pkrformangs — ^Agrxbmekt  to  Dismiss  Action  to  Quibt 
Title — ^Fubther  Prossoution — ^Findings — Election  to  Rescind. 
— In  an  action  to  enforce  specific  performance  of  a  contract  for 
the  sale  of  land  involved  in  the  plaintiff's  action  to  quiet  title, 
which  plaintiff  agreed  to  quitclaim  and  dismiss  for  certain  purchase 
money  to  be  paid  by  the  defendants,  where  the  court  found  that 
plaintiff  renewed  the  prosecution  of  the  action  after  failure  of 
defendants  to  pay  the  remainder  of  the  purchase  money,  the  argu- 
ment that  such  renewed  prosecution  of  the  action  amounted  to  an 
election  to  rescind  the  contract  sued  upon,  which  was  inconsistent 
with  the  findings  and  judgment  for  plaintiff,  cannot  be  considered 
upon  appeal  from  an  order  denying  a  new  trial  to  the  defendant. 

Id. — Renewed  Prosecittion  not  a  Breach. — The  renewed  and  continued 
prosecution  of  the  action  was  not  a  breach  of  the  plaintiff's  con- 
tract, she  not  having  agreed  to  suspend  the  prosecution  of  that 
action.  It  was  not  inconsistent  with  her  ability  to  perform  her 
contract,  the  only  question  arising  upon  this  appeal,  and  what- 
ever bearing  it  may  have  had  upon  the  question  of  her  repudiation 
of  the  contract,  such  question  cannot  be  considered. 

Id. — Adequacy  or  Consideration — ^Pleading  and  Evidence. — The  objec- 
tion that  the  complaint  does  not  allege  that  the  contract  price  sued 
upon  was  a  fair  and  reasonable  price  for  plaintiff's  interest  ii)  the 
land  cannot  be  considered  upon  appeal  from  the  order  denying  a 
new  trial;  and  in  so  far  as  the  question  of  adequacy  of  considera- 
tion arises  upon  the  evidence,  it  is  sufficient  that  the  evidence 
showed  a  sufficient  consideration  for  the  contract  at  the  time  it 
was  made,  notwithstanding  the  action  to  quiet  title  was  finally 
determined  against  the  plaintiff. 

Id. — ^Ability  to  Perform  Contraott-Conveyance  to  Third  Party — 
Finding  Outside  of  Issues — ^Probativb  Fact — ^Findings  or  Ulti- 
ICATB  Facts- — Where  the  court  found  the  ultimate  facts  alleged 
that  plaintiff  since  the  date  of  the  contract  has  always  been  ready, 
willing,  and  able  to  perform  all  the  conditions  of  the  contract  on 
her  part  to  be  performed,  etc.,  a  finding  of  a  probative  fact,  outside 
of  any  issue,  that  plaintiff  had  conveyed  her  interest  to  a  third 
party,  cannot  modify  or  control  the  finding  of  the  ultimate  facts. 

III. — Conveyance  in  Pursuance  o»  Contract — Payment  not  to  bb 
Contested. — The  convejrance  to  the  third  party  was  not  wholly 
inconsistent  with  the  plaintiff's  ability  to  perform,  and  the  findings 
as  to  such  ability  are  not  against  the  evidence  where  the  evideuce 
shows  that  such  conveyance  was  in  actual  performance  of  plaintiff's 
contract  to  convey  to  defendants  or  their  assigns.  The  fact  that 
plaintiff  received  a  payment  from  such  third  party,  which  it  was 
agreed  diould  not  be  applied  upon  the  balance  of  the  purchase 
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monej  due  from  the  def endants,  is  a  matter  of  no  concern  to  the 
defendants,  who  had  parted  with  all  their  interest  in  the  propert7y 
yet  remained  liable  on  their  contract  with  the  plaintiff. 
Id. — Tender  or  Deed  befobb  Suit. — The  failure  of  the  complaint  to 
allege,  and  of  the  court  to  find  an  actual  tender  of,  a  deed  to  the 
defendants  before  suit  cannot  be  considered  on  this  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  J.  C.  B. 
Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harold  Wheeler,  Thomas  B.  Bishop,  and  Bishop,  Wheeler 
&  Hoefler,  for  Appellants. 

The  plaintiff  could  not  enforce  her  contract  of  sale  after 
proceeding  to  prosecute  her  suit  and  wiping  out  her  claim  to 
the  land.  (Pomeroy's  Remedies,  2d  ed.,  565,  567;  Parke  & 
Lacy  Co.  v.  White  River  Lumber  Co.,  101  Cal.  37 ;  Holt  Manu- 
facturing Co.  V.  Ewing,  109  Cal.  353,  356;  Ward  v.  Yorha, 
123  Cal.  447;  Savage  v.  Whitaker,  15  Me.  24;  Westervelt  v. 
PuUer,  13  Daly,  352;  Perry  v.  Christy,  19  Johns.  53.)  The 
plaintiff  must  have  made  and  kept  good  a  tender  of  a  deed 
before  suit.  (Reddington  v.  Chase,  34  Cal.  666;  Smith  v. 
Taylor,  82  Cal.  533;  Wakeham  v.  Barker,  82  Cal.  46;  Eng^ 
lander  v.  Rogers,  41  Cal.  420;  McCroskey  v.  Ladd,  96  Cal. 
455,  462;  HeUings  v.  Heydenfeldt,  107  Cal.  586;  Am.  &  Eng. 
Ency.  of  Law,  ** Tender,'*  p.  922.)  Specific  performance  can- 
not be  enforced  where  the  contract  is  not  fair  and  just,  and 
it  would  be  inequitable  to  enforce  it.  (Civ.  Code,  sec  3391; 
Waterman  on  Specific  Performance,  sec.  169;  StUes  v.  Cain, 
134  Cal.  170;  Newman  v.  Freitas,  129  Cal.  283;  Prince  v. 
Lamb,  128  Cal.  120;  Windsor  v.  Miner,  124  Cal.  492;  MorrUl 
V.  Everson,  77  Cal.  114;  Nicholson  v.  Tarpey,  70  Cal.  608.) 

Charles  W.  Slack,  for  Respondent 

The  points  urged  by  appellant  cannot  be  considered  on  this 
appeal  from  an  order  denying  a  new  triaL  (Martin  v.  Mai- 
field,  49  Cal.  45;  In  re  Doyle,  73  Cal.  564,  575;  Bode  v.  Lee, 
102  Cal.  583,  586;  Evans  v.  Paige,  102  Cal.  132;  Brison  v. 
Brison,  90  Cal.  323,  326;  Pierce  v.  Willis,  103  CaL  91,  93; 
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HaU  V.  Susskind,  120  Cal.  559,  565;  Peialuma  Paving  Co.  v. 
Singley,  136  Cal.  616,  618.)  The  compromise  of  a  doubtful 
right  is  a  good  consideration  for  a  contract.  (McClure  v. 
McClure,  100  Cal.  339,  342,  343;  Honeyman  v.  Jarmon,  79 
IlL  318.)  The  question  of  adequacy  relates  to  the  time  of  the 
formation  of  the  contract.  {Morrill  v.  Everson,  77  CaL  114, 
116.) 

BEATTT,  C.  J.— November  6,  1891,  the  defendants  were 
sole  owners  of  block  664,  Outside  Lands,  San  Francisco,  and 
were  desirous  of  selling  it  in  subdivisions,  but  were  hindered 
by  the  pendency  of  a  suit  theretofore  instituted  by  the  plain- 
tiff to  quiet  her  alleged  title  to  an  undivided  half  of  the  block. 
To  obviate  this  difSculty  they  entered  into  a  written  contract 
with  plaintiff  by  which  they  agreed  to  pay  her  one  thousand 
dollars  down  and  three  thousand  dollars  more  within  the  en- 
suing six  months  in  consideration  of  her  agreement  to  quit- 
claim her  interest  in  the  block  as  follows:  She  was  to 
quitclaim  and  dismiss  her  action  as  to  certain  subdivisions 
upon  receipt  of  the  first  thousand  dollars,  and  thereafter  she 
was  to  quitclaim  to  the  defendants,  or  their  assigns,  and  dis- 
miss her  action  as  to  the  remaining  subdivisions,  as  they  were 
sold  from  time  to  time  and  payments  made  on  account  of  the 
remaining  three  thousand  dollars,  upon  full  payment  of  which 
sum  she  was  to  quitclaim  and  dismiss  as  to  any  remaining  part 
of  the  whole.  Upon  the  execution  of  this  agreement  the  de- 
fendants made  the  cash  payment  provided  for,  and  plaintiff 
quitclaimed  and  dismissed  as  to  the  designated  subdivisions. 
Defendants  also  executed  their  note  for  three  thousand  dol- 
lars, payable  in  six  months,  with  interest  as  provided  in  the 
contract.  But  thereafter  the  defendants  failed  to  make  the 
anticipated  sales  and  found  themselves  unable  to  pay  their 
note.  Plaintiff  repeatedly  offered  to  perform  her  agreement 
on  condition  of  payment,  but  they  as  often  declared  their 
inability  to  pay.  Under  these  circumstances, — something  like 
two  thousand  dollars  remaining  due  upon  the  note, — ^the  plain- 
tiff in  February,  1895,  resumed  the  prosecution  of  her  action 
to  quiet  title.  In  October  of  that  year  judgment  was  given 
against  her.  From  this  judgment  she  appealed,  but  it  was 
finally  affirmed  in  1898.  In  the  mean  time,  however, — on 
February  6,  1896, — defendants  had  conveyed  the  remainder 
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of  the  block  to  Scrivener,  an  agent  of  the  London  and  San 
Francisco  Bank,  who  afterwards  conv^ed  to  his  principal, 
and  the  plaintiff  had  quitclaimed  said  remainder  (March  24, 
1896)  to  Eells,  also  an  agent  of  the  bank,  who  subsequently 
conveyed  to  his  principal.  Prior  to  her  deed  to  Eellfl,  the 
plaintiff,  without  ever  having  made  a  formal  tender  of  any 
deed,  had  commenced  this  action  to  recover  the  unpaid  portion 
of  the  three-thousand-doUar  note  of  defendants,  with  interest. 
The  cause  was  tried  without  a  jury,  and  upcoi  a  very  full  find- 
ing of  facts,  including  those  above  stated,  the  judgment  of 
the  superior  court  passed  in  favor  of  the  plaintiff  for  the  full 
amount  of  her  claim. 

No  appeal  has  been  taken  from  this  judgment,  but  the  de- 
fendants are  prosecuting  the  present  appeal  from  an  order 
denying  their  motion  for  a  new  triaL  In  support  of  their 
appeal  they  have  earnestly  contended  for  certain  legal  propo- 
sitions arising  from  the  facts  above  stated,  and  in  affirming 
the  order  of  the  superior  court  several  o^  these  propositions 
were  discussed  in  the  opinion  delivered  in  Department.  Upon 
the  rehearing,  which  was  granted  after  the  decision  in  De- 
partment, the  respondent  has  made  the  objection  that  none  of 
the  grounds  upon  which  the  defendants  claim  a  reversal  can 
be  considered  on  this  appeal.  They  daim,  in  other  words, 
that  the  points  which  have  been  urged  upon  our  attention 
could  be  considered  only  upon  an  appeal  from  the  judgment 
This  objection,  though  made  for  the  first  time  in  the  argu- 
ment upon  the  rehearing,  cannot  be  disregarded,  for  it  raises 
a  question  of  jurisdiction,  and  also  it  raises  the  question 
whether  a  new  trial  is  what,  is  needed  to  correct  the  errors  of 
which  the  defendants  complain. 

To  present  this  question  fairly,  we  quote  from  the  brief 
filed  by  appellants  on  rehearing  the  five  propositions  for 
which  they  contend:— 

*'l.  That  the  renewal  of  the  action  of  Sharp  v.  Loupe  con- 
stituted an  election  to  rescind  the  contract  for  the  specific 
performance  of  which  this  action  is  brought,  and  that  plain- 
tiff thereby  elected  to  pursue  a  remedy  which  is  inconsistent 
with  the  relief  now  sought. 

"2.  That  the  sale  by  the  plaintiff  of  her  interest  in  block 
664  to  Eells  has  completely  put  it  beyond  the  plaintiff's  power 
to  perform  her  covenant  to  convey  to  Bowie,  and  that  as 
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Bowie's  covenant  to  pay  is  dependent  upon  her  covenant  to 
convey,  a  covenant  which  she  k  not  in  a  position  to  perf  orm^ 
she  cannot  compel  payment. 

''3.  That  specific  performance  of  this  contract  cannot  be 
decreed  agtdnst  Bowie,  inasmuch  as  such  a  decree  would  not 
as  to  him  be  just  and  reasonable,  and  is  prohibited  by  subdi- 
vision 2  of  secticm  3391  of  the  Civil  Code. 

''4.  That  the  complaint  in  this  action  is  fatally  defective 
as  a  complaint  for  specific  performance  of  the  contract,  as  it 
does  not  contain  any  allegation  that  the  contract  price,  for  the 
recovery  of  which  this  action  is  brought,  was  a  fair  and  rea* 
Bonable  price  for  plaintiff's  interest  in  the  land. 

''5.  That  the  judgment  in  this  action  cannot  be  sustained 
on  the  theory  that  it  is  a  judgment  for  damages,  as  the  com- 
plaint in  this  action  is  fatally  defective  as  a  complaint  for 
damages  for  breach  of  contract,  and  it  does  not  proceed  on 
this  theory,  but,  on  the  contrary,  seeks  specific  performance, 
and  contains  no  ad  damnum  clause,  and  further  no  evidence 
of  damage  was  introduced," 

A  new  trial  being  a  re-examination  of  an  issue  of  fact  will 
not  be  awarded  in  any  case  in  which  every  material  issue  has 
been  decided  in  favor  of  the  losing  party;  for  if  he  is  not 
entitled  to  a  judgment  with  every  fact  found  in  his  favor,  he 
has  nothing  to  gain  by  a  new  trial  of  the  same  issues,  and  if 
upon  the  findings  as  made  he  is  entitled  to  prevail,  his  only 
remedy  is  by  appeal  from  any  judgment  rendered  against 
him.  In  such  a  case  a  motion  for  a  new  trial  is  necessarily 
denied,  and  the  order  necessarily  affirmed  on  appeal,  for  noth- 
ing can  be  considered  on  the  appeal  that  does  not  go  to  show 
that  a  re-examination  of  some  issue  of  fact  is  necessary  for 
the  protection  of  the  rights  of  the  appealing  party.  It  may 
be  safely  stated  that  this  is  the  effect  of  the  numerous  cases 
in  which  this  court  has  had  occasion  to  consider  objections 
similar  to  that  now  urged  by  the  respondent  here.  In  the 
recent  case  of  Siuift  v.  Occidental  etc.  bo.,  141  Cal.  161, 
the  question  was  somewhat  fully  considered,  and  many  of  the 
cases  cited  wherein  it  has  been  held,  among  other  things,  that 
the  sufficiency  of  the  pleadings  to  support  the  judgment,  or 
the  sufficiency  of  findings  of  fact  to  sustain  the  conclusions 
of  law,  cannot  be  considered  on  an  appeal  from  an  order 
denying  a  new  trial. 
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It  is  very  clear  from  what  has  been  said  that  the  fourth  and 
fifth  propositions  of  appellants  cannot  be  considered.  This 
appears  from  the  terms  in  which  they  are  stated.  Whether 
the  remaining  propositions  can  be  considered  depends  upon 
the  proper  construction  of  the  findings  of  fact — general  and 
specific.  The  pleadings  in  the  case  are  not  verified,  and  the 
answer  consists  of  a  general  denial,  followed  by  three  special 
defenses:  1.  The  statute  of  limitations;  2.  Part  payment;  and 
3.  Failure  of  consideration.  Under  the  last  head  the  answer 
contains  allegations  of  a  number  of  facts,  and  concludes  with 
the  general  allegation  that  by  reason  of  the  facts  specificaUy 
stated  the  consideration  for  the  contract  and  note  of  Novem- 
ber 6,  1891,  has  wholly  failed.  This  last  allegation  is  in  form 
and  substance  a  mere  conclusion  of  law  deduced  from  the 
facts  specially  alleged,  and  the  issues  which  the  statute  raised 
upon  those  allegations  were  the  issues  upon  which  the  case 
was  tried.  Upon  each  one  of  those  issues  the  trial  judge  made 
a  special  finding,  and  upon  every  issue  material  to  the  first 
proposition  of  appellants  his  finding  was  in  their  favor.  The 
fact  that  the  plaintiff  renewed  the  prosecution  of  the  action 
to  quiet  her  alleged  title  (Sharp  v.  Loupe)  and  the  circum- 
stances under  which  it  was  renewed  are  found  specially  as 
alleged,  and,  therefore,  if  such  renewed  prosecution  amounted 
to  a  rescission  of  the  contract  sued  upon,  the  conclusicm  that 
the  plaintiff  was  entitled  to  a  judgment  enforcing  it  is  in 
conflict  with  the  findings,  and  the  remedy  is  not  a  new  trial 
of  an  issue  which  has  been  correctly  decided,  but  a  motion 
under  section  663  of  the  Code  of  Civil  Procedure,  or  an  ap- 
peal from  the  judgment.  The  third  proposition  of  appellants 
is  based  partly  upon  the  failure  of  the  plaintiff  to  allege,  and 
of  the  court  to  find,  that  there  was  a  fair  and  adequate  con- 
sideration for  the  contract  and  note  of  November,  1891,  and 
partly  upon  the  evidence.  The  failure  of  the  court  to  make 
a  finding  upon  this  matter  is  accounted  for  by  the  absence  of 
any  such  issue,  an'd  the  deficiency  of  the  complaint,  if  any, 
cannot  be  considered  on  this  appeal.  As  to  the  evidence,  it 
showed  a  good  and  sufficient  consideration  for  the  contract  at 
the  time  it  was  made.  This  disposes  of  every  proposition  ad- 
vanced by  appellants,  except  the  second,  which  we  proceed 
to  consider. 

The  fact  and  the  circumstances  of  plaintiff's  conveyance  to 
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Eells  are  found  by  the  court,  but  the  finding  does  not  respond 
to  any  issue  made  by  the  pleadings.  It  is,  in  other  words,  not 
a  finding  of  an  issue,  but  merely  of  a  probative  fact,  involved 
in  the  issue  covered  by  the  following  finding  of  the  court : — 

''That  plaintiff  has  always  since  the  date  of  the  said  agree- 
ment been  ready,  willing,  and  able  to  perform  all  the  condi- 
tions of  the  said  contract  on  her  part  to  be  performed,  and  has 
repeatedly  before  the  commencement  of  this  action  offered  to 
comply  with  the  conditions  of  said  contract  on  her  part  to  be 
performed,  and  to  make,  execute,  and  deliver  a  good  and  sufS- 
cient  deed  of  conveyance  of  her  interest  in  the  said  property 
to  the  person  designated  by  the  said  defendant." 

It  cannot  be  doubted  that  this  finding  is  essential  to  sup- 
port the  judgment  for  plaintiff,  and  it  foUows  that  defend- 
ants are  entitled  to  a  new  trial  if  it  is  in  conflict  with  the 
evidence,  unless  it  can  be  said  that  the  finding  that  plaintiff, 
aftei*  commencing  the  action,  conveyed  her  interest  in  block 
664  to  Eells  is  so  inconsistent  and  so  controlling  in  its  opera- 
tion as  to  have  entitled  defendants  to  a  judgment  on  the 
findings,  in  which  case,  as  we  have  shown,  a  new  trial  would 
be  a  vain  and  useless  proceeding.  But  it  has  been  held  by 
this  court  that  findings  of  probative  facts  will  not,  in  general, 
control,  limit,  or  modify  the  finding  of  the  ultimate  fact,  and 
that  although  the  finding  of  probative  facts  from  which  the 
ultimate  fact  conclusively  follows  is  sufficient,  yet  when  the 
ultimate  (the  issuable)  fact  is  found  no  finding  of  probative 
facts  which  may  tend  to  establish  that  the  ultimate  fact  was 
found  against  the  evidence  can  overcome  the  principal  find- 
ing. In  such  case  the  only  remedy  of  the  party  injured  by 
the  principal  finding  is  to  move  for  a  new  trial  on  the  evi- 
dence. (See  Perry  v.  Qxiackenbush,  105  Cal.  305,  and  cases 
cited.)  This  rule  enables  the  appellants  to  be  heard  upon 
their  second  proposition,  for  the  finding  of  the  conveyance  to 
Eells  is  not  wholly  inconsistent  with  the  finding  that  plaintiff 
has  always  been  ready,  able,  and  willing  to  perform  her  part 
of  the  contract.  .  It  only  tends  to  prove  that  she  had  disabled 
herself  to  perform  her  contract  to  convey,  it  does  not  establish 
the  fact  conclusively.  Indeed,  the  respondent  contends  upon 
the  evidence,  and  we  think  the  evidence  supports  the  conten- 
tion, that  so  far  from  putting  it  out  of  her  power  to  comply 
with  that  part  of  her  agreement  her  conveyance  to  Eeljs  was 
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actual  performance  of  everything  left  to  be  done  on  her  part 
Her  contract  was  to  convey  to  defendants  or  their  assigns. 
They  had  granted  the  unsold  portion  of  the  block  to  Scrivener 
on  February  6,  1896,  and  he  had  conveyed  to  the  bank,  which 
thus  became  the  assignee  of  defendants,  and  thereby  acquired 
whatever  right  remained  in  defendants  to  demand  or  receive 
a  conveyance  from  plaintiff.  Therefore,  when  she  conveyed 
to  Eells  in  March,  1896,  by  a  deed  reciting  the  contract  be- 
tween her  and  the  defendants,  and  containing  a  stipulation 
binding  Eells  to  fulfill  her  agreement  to  convey  (the  fact 
being  that  Eells  was  agent  of  the  bank,  and  was  taking  the 
conveyance  for  the  sole  purpose  of  transferring  the  title  to 
his  principal),  she  did  substantially  and  effectively  perform 
that  part  of  her  contract. 

The  only  answer  to  this  proposition  is,  that  although  she 
did  the  very  thing  her  agreement  obliged  her  to  do,  she  did 
not  do  it  in  pursuance  of,  or  in  compliance  with,  her  agree- 
ment, but  solely  in  consideration  of  the  sum  of  one  thousand 
dollars  then  paid  her  by  the  bank.  It  is  true  that  she  did 
receive  this  sum  from  the  bank,  but  she  exacted  a  stipulation 
that  it  should  not  be  deemed  a  payment  on  account  of  the 
balance  due  from  the  defendants,  for  the  recovery  of  which 
she  had  commenced  this  action. 

We  cannot  see  that  the  defendants  are  at  all  concerned  witii 
this  feature  of  the  transaction.  Certainly  they  were  not  in- 
jured by  it.  They  had  parted  with  all  their  interest  in  the 
property,  and  presumably  had  got  their  price.  They  were 
liable  on  their  contract  with  the  plaintiff.  The  bank  was  un- 
der no  obligation  to  protect  them  against  that  liability,  and  if 
under  the  circumstances  it  was  willing  to  give  to  the  plaintiff 
a  thousand  dollars  to  put  an  end  to  the  uncertainty  affecting 
its  title,  that  was  a  matter  in  which  she  and  the  bank  were 
alone  concerned. 

The  renewed  and  continued  prosecution  of  the  action  of 
Sharp  V,  Loupe  was  not  a  breach  of  plaintiff's  contract.  She 
had  not  agreed  to  suspend  the  prosecution  of  that  action. 
There  was  of  course  no  motive  on  her  part — ^nothing  to  be 
gained — by  its  further  prosecution  so  long  as  the  contract 
remained  in  force,  and  therefore  its  renewal  was  very  per- 
suasive, perhaps  conclusive,  evidence  of  her  intention  to  re- 
scind, but  the  question  of  rescission,  as  wa  have  seen,  cannot 


Digitized  by  V^OOQlC 


March,  1904.]  Vandall  v.  Teagub.  471 

be  considered  on  this  appeal,  and  as  to  the  ability  of  plaintiff 
to  perform  her  contract, — ^the  only  question  arising  upon  this 
record, — it  is  clear  that  the  continued  prosecution  of  that 
action  did  not  disable  her  to  perform,  however  strongly  it  may 
have  indicated  her  intention  to  repudiate  it. 

The  failure  of  plaintiff  to  allege,  and  of  the  court  to  find., 
an  actual  tender  of  a  deed  by  her  before  commencing  this 
action  is  a  point  which,  for  the  reasons  above  stated,  cannot 
be  considered  on  this  appeal. 

The  order  of  the  superior  court  is  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J.,  and  Lorigan,  J., 
concurred. 

Behearing  denied. 


142    47i 

[8.  F.  No.  2621.    In  Bank.— March  11,  1904.]  }^  ^ 

MURRAY    P.    VANDALL,    Appellant,    v.    LUTHER    A, 
TEAGUE,  Administrator,  etc.,  et  al..  Respondents. 

Joint  Mcatoaqb  op  Homestead— OomcmnrT  Property — Survivorship 
— Claim  against  Estate  op  Deceased  Husband — Statute  op  Limi- 
tations.— ^Where  a  husband  and  wife  jointly  executed  a  mortgage 
upon  their  homestead  declared  on  community  property,  the  presenta- 
tion of  a  claim  against  the  estate  of  the  deceased  husband,  and  thd 
allowance  thereof,  has  only  the  effect  to  suspend  the  statute  of 
limitations  as  against  the  estate,  but  does  not  have  that  effect  as 
against  the  surviving  wife,  upon  whom  the  title  to  the  homestead 
devolved  absolutely  upon  the  death  of  the  husband;  and  she  and 
her  successor  in  interest  may  plead  the  statute  of  limitations  in 
bar  of  a  foreclosure  against  them,  if  not  brought  within  four  years 
after  the  maturity  of  the  mortgage. 

Id. — Husband  and  Wipe — Joint  Tenancy  in  Homestead. — The  husband 
and  wife  have  a  like  estate  in  a  homestead  on  the  community  prop- 
erty, which  is  held  jointly,  and  has  some  of  the  incidents  of  a  joint 
tenancy,  notably  the  right  of  survivorship.  While  both  are  living 
It  can  only  be  destroyed  by  their  joint  act.  Whatever  may  be  the 
estate  of  the  wife,  it  is  distinct  from  the  estate  of  the  husband, 
though  held  jointly. 

Id. — ^Death  op  Husband — Jurisdiction  op  Probate  Court — Order  Set- 
TiNO  Apart  Homestead. — ^The  wife  having  become  the  owner  of  the 
homestead  upon  the  community  property  immediately  upon  death 
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of  the  hnabandy  the  probate  court  had  no  jorifldiction  over  it,  and 
its  order  setting  apart  the  homestead  to  the  widow  had  no  other 
effect  than  to  take  the  property  ont  of  administration^  and  could 
only  affect  the  interest  of  the  estate  therein^  which  was  nothing. 
Id. — ^Dkkd  of  Suevivino  Witb  to  Daughteb — Nature  of  Title. — ^Upon  a 
deed  from  the  surviving  wife  to  her  daughter,  the  daughter  took 
directly  from  her  mother,  and  not  bj  virtue  of  the  order  setting 
apart  the  homestead. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    J.  R.'Webb,  Judge. 

The  facts  are  stated  in  the  opinion* 

W.  S.  Goodfellow,  and  Goodfellow  &  Eells,  for  Appellant. 

M.  K.  Harris,  for  Respondents. 

CHIPMAN,  C— Foreclosure  of  mortgage.  Plaintiflf  had 
judgment  of  foreclosure  as  to  the  defendant  the  administrator 
of  the  estate  of  William  Teague,  but  judgment  was  denied  as 
against  the  interest  of  defendant  Hattie  Teague.  Plaintiff 
appeals  from  the  judgment.  The  following  facts  appear  from 
the  findings  and  proceedings:  In  1883  William  and  Mary 
Teague  were  husband  and  wife;  the  mortgaged  premises  be- 
longed to  them  as  the  property  of  the  community ;  in  that  year 
Mrs.  Teague  duly  filed  a  homestead  on  the  premises;  on  Aug- 
ust 14,  1889,  William  and  Mary  Teague  executed  to  plaintiff's 
assignor,  the  German  Savings  and  Loan  Society,  their  joint 
promissory  note,  payable  one  year  after  date,  and  also  on  that 
day  executed  their  mortgage  on  the  premises  in  question  to 
secure  the  payment  of  said  note ;  in  February,  1894,  William 
Teague  died  testate;  thereafter  defendant,  Luther  Teague, 
was  appointed  administrator  of  the  estate  of  William  with 
the  will  annexed,  and  thereafter — ^to  wit,  August  2,  1894 — ^by 
an  order  duly  given  and  made,  the  court  set  apart  the  prem- 
ises as  a  homestead  to  Mary  Teague,  widow  of  deceased,  and 
to  Hattie  Teague,  their  sole  minor  child ;  within  four  months 
after  the  appointment  of  said  administrator,  plaintiff's  as- 
signor duly  filed  its  claim  against  said  estate  upon  and  in 
respect  of  said  promissory  note  and  mortgage,  and  on  August 
2,  1894,  the  claim  was  allowed  and  approved  by  said  adminis- 
trator, and  on  September  3,  1894,  was  duly  allowed  by  the 
judge;  on  January  10,  1897,  the  said  Mary  conveyed  to  the 
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said  Hattie  the  said  mortgaged  premises,  and  the  latter  ever 
since  has  been,  and  now  is,  the  exclusive  and  sole  owner  and 
in  possession  of  said  lands  and  premises,  but  whatever  interest 
said  Hattie  has  she  derived  under  and  by  virtue  of  said  deed 
of  said  Mary,  her  mother,  and  widow  of  deceased.  The  com- 
plaint was  filed  December  2,  1897.  The  answer  pleaded  the 
statute  of  limitations  as  to  Mary  and  Hattie  Teague  and  title 
in  the  latter  under  the  deed  of  Mary  Teague. 

As  conclusions  of  law,  the  court  found  that  the  action  was 
barred  as  to  Hattie  Teague  by  the  provision  of  section  337  of 
the  Code  of  Civil  Procedure,  and,  as  to  her,  plaintiff  is  not  en- 
titled to  judgment,  but  is  entitled  to  a  decree  of  foreclosure  as 
against  the  administrator  as  such,  the  judgment  in  no  wise  to 
prejudice  the  title  of  Hattie  Teague,  which  she  asserts  ad- 
versely to  the  title  of  said  Luther  Teague,  administrator  of 
said  estate.  As  to  the  estate,  it  is  conceded  by  respondents 
that  the  statute  of  limitations  ceased  to  run,  under  the  pro- 
vision of  section  1569  of  the  Code  of  Civil  Procedure,  which 
reads:  **  ...  No  <5laim  against  any  estate,  which  has  been 
presented  and  allowed,  is  affected  by  the  statute  of  limitations, 
pending  the  proceedings  for  the  settlement  of  the  estate 
..."  The  contention  of  appellant  is,  ''that  the  presenta- 
tion of  a  claim  against  a  deceased  man's  estate  operates  to 
place  the  obligation  of  the  deceased  outside  of  the  pale  of 
limitation  for  alhpurposes," — in  other  words,  that  the  statute 
did  not  run  as  to  Mary  Teague,  the  joint  maker  of  the  note 
and  mortgage,  but  was  suspended  as  to  her  by  virtue  of  the 
section  above  quoted.  It  is  further  claimed  that  the  mortgage 
is  but  ''an  incident  to  the  note,  and  that  there  is  but  one 
action  upon  a  note  and  mortgage,  which  must  be  as  provided 
in  section  726  of  the  Code  of  Civil  Procedure.  And  the  rule 
of  the  codes  as  to  limitation  for  the  recovery  of  debts  secured 
by  mortgage  is,  that  the  mortgage  can  be  extinguished  by 
lapse  of  time  within  which  an  action  may  be  brought  on  the 
note,  and  in  no  other  way.  There  is  not,  therefore,  as  here- 
tofore, one  statute  of  limitation  on  the  note  and  another  on 
the  mortgage."  Suppose  William  had  not  died,  and  it  had 
become  necessary  to  foreclose  the  mortgage.  Without  doubt^ 
if  Mary  had  not  been  made  a  party  before  the  statute  had  run, 
her  interest  in  the  premises  would  have  been  unaffected  by  a 
foreclosure  against  William  alone.     The  wife  acquires  an 
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estate  of  some  sort  by  virtue  of  a  homestead  dedared  on  com- 
munity property;  this  estate  she  holds  with  her  husband 
jointly,  who  has  a  like  estate.  It  has  some  of  the  incidents  of 
a  joint  tenancy,  notably  the  right  of  survivorship.  While  the 
husband  and  wife  are  living  the  homestead  can  be  destroyed 
only  by  the  joint  act  of  both  husband  and  wife.  Whatever 
may  be  the  estate  of  the  wife,  it  is  distinct  from  the  estate 
of  the  husband,  though  held  jointly.  ''If  the  homestead  se- 
lected by  the  husband  and  wife,  or  either  of  them,  during 
their  coverture,  and  recorded  while  both  were  living,  was  se- 
lected from  the  community  property,  ...  it  vests,  on  the 
death  of  the  husband  or  wife,  absolutely  in  the  survivor." 
(Code  Civ.  Proc.,  sec.  1474;  Sanders  v.  Russell,  86  CaL  119;* 
Sheehy  v.  Miles,  93  Cal.  288;  CoUvas  v.  acoit,  100  Cal.  446) ; 
and  such  death  does  not  in  any  manner  alter  the  state  or 
character  of  the  homestead.  {Tyrrell  v.  Baldwin,  78  CaL 
470.)  Mrs.  Teague's  deed  to  her  daughter  transferred  to  the 
latter  the  estate  of  the  former;  and  the  probate  court  had  no 
jurisdiction  of  the  subject-matter  with  which  it  purported  to 
deal.  The  daughter  took  by  deed  from  her  mother,  and  not 
by  the  order  setting  apart  the  homestead,  which  decree  had 
no  other  effect  than  to  take  the  property  out  of  administration, 
and  only  such  interest  as  the  estate  had  in  the  property 
(which  was  nothing  in  this  case)  could  be  affected  by  the 
order.  (Sheehy  v.  MUes,  93  Cal.  288.)  If  4n  the  lifetime  of 
both  spouses,  in  order  to  extinguish  her  interest  which  she 
bad  mortgaged  jointly  with  her  husband,  it  would  be  neces- 
sary to  join  her  in  the  foreclosure  suit,  how  can  it  be  said  that 
her  relation  to  and  interest  and  right  in  the  property  have 
changed  by  bis  death,  except  to  pass  aU  the  title  to  her  as 
survivor!  The  statute  above  quoted  declares  that:  *'No  claim 
against  any  estate  ...  is  affected  by  the  statute  of  limitar 
tions,"  etc.  This  is  a  special  statute,  having  application  alone 
to  claims  against  the  estate,  and  cannot,  we  think,  be  held  to 
apply  to  any  and  every  person  who  may  happen  to  be  jointly 
or  severally  indebted  with  the  deceased  as  to  such  claim.  On 
the  other  hand,  the  statute  of  limitations  is  a  general  statute, 
and  must  be  applied  generally  and  in  all  cases  where  excep- 
tion to  its  operation  is  not  specifically  made.  (Tynan  v. 
Walker,  35  Cal.  634.*)  An  exception  is  found  in  section  353 
"^  *  21  Am.  St.  Eep.  26,  and  note.  •  95  Am.  Dec  152. 
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of  this  same  code,  as  also  in  section  1569,  and  perhaps  some 
others,  but  these  exceptions  are  to  be  applied  to  the  enumer- 
ated cases  embraced  in  them.  Suppose  the  note  and  mortgage 
in  question  had  been  executed  by  William  and  some  person 
other  than  Mary  who  was  joint  owner  with  William  of  the 
premises  mortgaged,  and  William  had  died.  Could  it  be  said 
in  such  a  case  that  the  statute  of  limitations  was  suspended  by 
the  operation  of  section  1569  as  to  William,  joint  maker  of 
the  note  and  mortgage t  We  think  not.  Is  the  wife's  relation 
to  the  property  and  is  her  right  to  have  her  interest  in  it  pro- 
tected under  existing  statute  any  different  from  the  rights  of 
the  person  in  the  case  last  above  supposed  t  We  see  no  dif- 
ference. *'A  lien  is  extinguished  by  the  lapse  of  the  time 
within  which,  under  the  provision  of  the  Code  of  Civil  Pro- 
cedure, an  action  may  be  brought  upon  the  principal  obliga- 
tion.*' (Civ.  Code,  sec.  2911.)  The  time  within  which  an 
action  could  have  been  brought  upon  the  principal  obligation 
(the  promissory  note)  signed  by  Mrs.  Teague  was  four  years 
after  its  maturity  (Code  Civ.  Proc,  sec.  337),  and  not  having 
been  brought  until  about  three  years  after  that  time,  the  lien 
was  extinguished. 

In  Sichel  v.  CariUo,  42  Cal.  493,  the  note  was  executed  by 
R.  and  the  mortgage  to  secure  payment  thereof  was  executed 
by  R.  and  wife  on  the  separate  property  of  the  wife.  R. 
died,  and  neither  the  note  nor  the  mortgage  was  presented  to 
the  administrator  for  allowance  within  the  time  prescribed 
by  section  130  of  the  Probate  Act,  and,  so  far  as  the  estate 
was  concerned,  the  court  held  the  claim  barred.  The  pro- 
vision then  was,  that  unless  the  claim  be  presented  within  ten 
months,  after  publication  of  notice  to  creditors,  '*it  should  be 
forever  barred.*'  But  the  court  said  that  the  statute  meant 
that  the  claim  would  be  forever  barred  as  a  claim  against  the 
estate.  **.  .  .  It  in  no  way  affects  claims  against  other  par- 
ties, or  against  the  property  of  others,  or  the  contracts  of 
other  parties,  although  the  same  demand  may  also  be  a  claim 
against  the  estate.'*  It  was  held  that  as  to  the  wife  of  R.  the 
bar  of  the  probate  act  did  not  apply.  As  Mrs.  Teague  suc- 
ceeded to  the  ownership  by  right  of  survivorship,  the  lien  at 
the  death  of  her  husband  rested  on  her  property  in  like  sense 
as  the  lien  rested  on  the  separate  property  of  the  wife  of  R. 
in  the  case  cited.    But  if  the  statute  did  not  operate  to  shield 
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the  wife  of  B.,  because  her  obligation  was  separate  and  dis- 
tinct from  that  of  her  husband,  we  cannot  see  why  for  like 
reason  the  presentation  of  the  claim  should  in  any  wise  affect 
the  general  statute  which,  had  it  run  in  her  favor,  would 
have  been,  as  the  statute  in  the  present  case  is,  a  complete 
bar.  Nor  can  we  see  that  the  cases  are  to  be  distinguished,  as 
suggested  by  appellant,  on  the  ground  that  formerly  there 
were  separate  actions  on  the  note  and  mortgage.  The  fact 
that  under  section  726  of  the  Code  of  Civil  Procedure  **  there 
can  be  but  one  action  for  the  recovery  of  any  debt,  ...  se- 
cured by  mortgage  upon  any  real  or  personal  prc^erty,"  etc, 
does  not  affect  the  question.  The  general  statute  of  limitar 
tions  applies  just  the  same,  and  neither  the  failure  to  present 
the  claim  nor  its  presentation  and  allowance  against  the  estate 
of  a  deceased  joint  mortgagor  and  obligor  could  in  any  way 
affect  the  obligation  of  other  co-mortgagors  or  co-obligors,  nor 
could  such  failure  or  presentation  stop  the  running  of  the 
statute  in  their  favor.  The  mortgagee  must  present  his  claim 
for  allowance  or  he  can  have  no  deficiency  judgment  against 
the  estate,  but  must  look  only  to  the  mortgaged  property;  and 
if  he  would  charge  a  joint  obligor  or  mortgagor,  he  must  bring 
his  action  against  him  within  four  years  from  the  maturity  of 
the  principal  obligation. 

Appellant  submits  ''that  as  the  mortgaged  premises  were 
a  homestead,  plaintiff  was  bound  not  only  to  present  his  claim 
as  he  did,  but  under  section  1475  of  the  Code  of  Civil  Proce- 
dure first  to  exhaust  the  general  assets  of  the  estate  in  the 
probate  court  before  resorting  to  foreclosure  and  sale  of  the 
homestead."  It  is  hence  argued  ''that  plaintiff  could  safely 
have  awaited  the  conclusion  of  the  probate  proceedings.'*  It 
is  alleged  in  the  complaint,  and  found  by  the  court,  iliat  the 
funds  of  the  estate  are  not  sufficient  "to  pay  said  mortgaged 
indebtedness  or  any  part  thereof,  and  that  in  order  to  pay 
the  same  it  is  necessary  that  the  said  mortgaged  premises,  and 
the  whole  thereof,  be  sold  as  prayed  for.'* 

It  may  be  true  that  where  there  are  funds  of  the  estate 
sufficient  to  pay  some  proportionate  part  of  the  mortgage 
debt  in  common  with  other  claims  against  the  estate,  the  court 
would  upon  answer  of  the  defendant,  on  proper  showing,  stay 
final  action  in  the  foreclosure  suit  until  such  proportion  could 
be  ascertained  and  paid.     Such  plea,  however,  had  it  beeu 
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made  in  this  case  would  not  have  entitled  defendant  to  have 
the  action  dismissed  or  entitle  her  to  judgment  on  the  merits* 
Nor  can  the  section  be  construed  as  forbidding  the  commence- 
ment of  the  foreclosure  proceeding.  In  the  present  case,  in 
order  to  escape  the  operation  of  the  statute  of  limitations  as 
to  Mary  Teague  or  her  grantee,  the  action  should  have  been 
begun  within  the  statutory  period  of  four  years. 
The  judgment  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McParland,  J.,  Angellotti,  J.,      Shaw,  J., 
Henshaw,  J.,      Van  Dyke,  J.,      Lorigan,  J. 

Rehearing  denied. 


[S.  F.  No.  2616.    In  Banlc—March  11,  1904.] 

MUTUAL  LIFE  INSURANCE  COMPANY  OF  NEW 
YORK,  Respondent,  v.  PACIFIC  FRUIT  COMPANY, 
Respondent,  and  HATTIE  S.  BREWER,  Appellant. 

Plidgb — Statute  of  Limitations — ^Extinction  of  Lien. — ^Under  see* 
tion  2911  of  the  Civil  Code,  the  lien  of  a  pledge  as  security  for 
indebtedness  is  extinguished  bj  the  lapse  of  the  time  within  which 
an  action  can  be  brought  upon  the  principal  obligation. 

Id. — Pledge  of  Life-Insukance  Policies  —  Interpleader  —  Plea  of 
Statute — Omission  in  Finding. — ^Where  paid-up  policies  of  life 
insurance  payable  to  the  wife  of  the  insured  were  transferred  by 
the  husband  and  wife  as  security  for  the  indebtedness  of  the 
husband,  which  was  allowed  to  become  barred  by  the  statute  of 
limitations,  and  after  the  death  of  the  insured  an  action  of  inter- 
pleader was  brought  by  the  insurance  company  against  the  wife 
and  the  debtor,  and  the  wife  pleaded  the  statute  of  limitations 
against  the  debt,  it  was  error  for  the  court  to  fail  to  find  thereupon, 
and  to  award  judgment  in  favor  of  the  debtor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  cf  San  Francisco  and  from  an  order  denying 
a  motion  for  a  new  triaL    Frank  J.  Murasky,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Jordan,  and  Walter  S.  Brann,  for  Appellant 

The  lien  of  the  pledgee  was  extinguished,  as  against  the 
pledgor,  who  had  the  right  to  plead  the  bar  of  the  statute, 
(Civ.  Code,  sec.  2911.)  The  absolute  form  of  the  assignment 
of  the  policies  as  collateral  security  for  a  debt  is  of  no  conse- 
quence. (Jones  on  Pledges,  sec  17 ;  Colebrooke  on  Collateral 
Security,  sec.  29;  Borland  v.  Nevada  Bank,  99  Cal.  89;*  Con^ 
way  V.  Supreme  CauncU,  131  CaL  437;  137  Cal.  384;  Leas  v. 
James,  10  Serg.  &  B.  314;  Perit  v.  Piit field,  5  Bawle,  166-171; 
Jones  V.  Johnson,  3  Watts  &  S.  276-278.*)  The  policies  were 
the  separate  property  of  the  wife  (Estate  of  Dobbel,  104  Cal. 
472),  and  there  was  no  consideration  for  a  pledge  thereof  to 
secure  the  husband's  antecedent  indebtedness.  (Chaffee  v. 
Brown,  109  Cal.  211;  California  Fruit  Transportation  Co. 
V.  Anderson,  79  Fed.  404.)  The  title  to  the  policies  remained 
in  the  wife  after  the  assignment,  by  way  of  collateral  security, 
and  she  is  entitled  to  receive  payment  as  owner.  (Civ.  Code, 
sec.  2888.) 

Olney  &  Olney,  for  Defendant-Respondent. 

The  appellant  is  barred  by  the  statute  of  limitations,  and 
the  respondent  is  protected  by  an  adverse  title  under  an  abso- 
lute assignment.  (Peshine  v.  Ord,  119  Cal.  311.*)  A  married 
woman  may  assign  her  separate  property  to  secure  an  exist- 
ing debt  of  the  husband.  (Walker  v.  Dixon  Co.,  47  N.  J.  Eq. 
343;  Shipman  v.  Lord,  58  N.  J.  Eq.  380;  Kendall  v.  Equitable 
Life  Ins.  Co.,  171  Mass.  208,  212;  Dewees  v.  Osbom,  178  IlL 
39;  Robinson  v.  Boyd,  60  Ohio  St.  57;  Connecticut  Life  Ins. 
Co.  V.  McCormick,  45  Cal.  580.)  This  case  is  not  within  the 
operation  of  section  2911  of  the  Civil  Code,  but  if  so,  the 
assignment  being  absolute,  the  statute  of  limitations  began  to 
run  against  the  recovery  of  the  policies  as  soon  as  the  statute 
bar  attached,  and  all  right  of  recovery  was  barred  long  before 
the  commencement  of  the  action.  (Lance  v.  BonneU,  58 
N.  J.  Eq.  259 ;  MUls  v.  MUU,  115  N.  T.  80 ;  Hancock  v.  Prank- 
lin  Ins.  Co.,  114  Mass.  155;  Hunt  v.  Nevers,  15  Pick.  500.*) 

»37  Am.  St.  Bep.  432.  ■  63  Am.  St.  Rep.  131. 

•  38  Am.  Dec.  760.  *  26  Am.  Dec.  616. 
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Mullanj,  Grant  &  Cnshing,  Amid  Curia,  also  for  Bespond- 
ent 

Though  the  lien  be  extinguished,  the  possession  remains  as 
before,  and  section  2911  does  not  apply  to  nullify  the  pos- 
session of  property  under  a  transfer  in  trust  as  security 
which  is  not  a  lien.  (Civ.  Code,  sees.  2872,  2986;  Plucker 
V.  Teller,  174  Pa.  St.  529;*  18  Am.  &  Eng.  Ency.  of  Law,  1st 
ed.,  589,  681;  WUliams  v.  Ashe,  111  Cal.  185.)  The  bar  of  the 
statute  can  only  be  used  as  a  shield,  and  not  as  a  sword,  and 
cannot  be  the  basis  for  aflSrmative  relief.  {Orani  v.  Burr,  54 
Cal.  298;  Sped  v.  Speci,  88  Cal.  437,  441 ;»  Zellerhach  v.  AU 
lenberg,  99  Cal.  57,  69;  Booth  v.  Hoskins,  75  Cal.  276;  Jones 
on  Pledges,  sec.  582.) 

HENSHAW,  J.— This  action  was  brought  by  the  plaintiflE 
against  the  appellant  and  respondent  to  compel  them  to  inter- 
plead their  claims  to  $1,480,  the  proceeds  of  two  life-insurance 
policies,  plaintiff  paying  the  money  into  court  to  abide  its 
decision.  The  appellant  and  respondent  thereafter  filed  their 
respective  pleas.  After  trial  the  court  made  its  findings  and 
awarded  judgment  to  the  respondent.  This  appeal  is  from 
the  judgment  and  from  the  order  denying  appellant's  motion 
for  a  new  trial. 

The  essential  facts  are  the  following:  Plaintiff  issued  to 
Michael  T.  Brewer,  the  then  husband  of  the  appellant,  two 
paid-up  policies  of  life  insurance,  aggregating  the  sum  of 
$1,480.  These  policies  were  by  their  terms  made  payable  to 
the  appellant.  Brewer  was  indebted  to  the  respondent  the 
Pacific  Fruit  Company  in  the  sum  of  $2,134.37,  evidenced  by 
his  promissory  notes.  In  January,  the  notes  remaining  un- 
paid, appellant  and  her  husband,  by  an  instrument  in  writing 
absolute  in  form,  transferred  and  assigned  to  said  respondent 
the  policies.  The  court  found  that  the  policies  were  trans- 
ferred to  said  respondent  as  security  for  the  indebtedness  of 
Michael  T.  Brewer.  Brewer  died  in  December,  1898,  leaving 
the  indebtedness  to  respondent  unpaid.  During  all  the  time 
after  the  assignments  were  made  up  to  the  time  of  the  death 
of  Michael  T.  Brewer,  nearly  thirteen  years,  the  policies  re- 
mained in  the  possession  of  the  respondent. 

»52  Am.  St.  Rep.  825.  *  22  Am.  St  Rep.  314. 
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Appellant  pleaded  that  the  statute  of  limitations  had  barred 
a  recovery  upon  Brewer's  debt. 

The  court  failed  to  find  upon  that  plea.  The  case,  it  will 
be  observed,  is  in  its  essential  facts  identical  with  that  of 
Conway  v.  Supreme  CouncU,  131  Cal.  437,  and  137  Cal.  384. 
By  these  decisions  it  is  held  that,  as  under  section  2911  of  the 
Civil  Code  a  lien  is  extinguished  by  the  lapse  of  time  within 
which,  under  the  provisions  of  the  Code  of  Civil  Procedure,  an 
action  can  be  brought  upon  the  principal  obligation,  the 
pledgee  who  has  been  guilty  of  such  laches  as  to  allow  his 
remedy  upon  the  principal  obligation  to  become  barred  loses 
his  lien.  In  the  Conway  case  in  131  Cal.  it  was  held  that  the 
court  should  have  found  upon  the  plea  of  the  statute  of  limi- 
tations, which  was  there  interposed,  and  for  its  failure  so  to 
do  the  judgment  was  necessarily  reversed.  The  same  situa- 
tion is  here  presented. 

In  the  case  of  Zdlerhach  v.  Allenberg,  99  CaL  69,  the  at- 
tention of  this  court  was  not  directed  to  section  2911  of  the 
Civil  Code.  In  Commercial  etc.  Bank  of  San  Jose  v.  Horn- 
berger,  140  Cal.  16,  all  that  is  decided  is,  that  if  the  original 
debt  has  been  kept  alive  by  judgment  or  in  any  other  equally 
enforceable  form,  the  pledgee's  lien  continues,  and  under  the 
facts  of  that  case  that  the  statute  of  limitations  had  not  run 
against  the  principal  obligation  within  the  meaning  of  section 
2911.  The  points  decided,  therefore,  are  in  harmony  with  the 
interpretation  given  in  the  Conway  cases.  It  should  be  re- 
marked that  section  2911  was  designedly  passed  to  change  the 
former  rule  respecting  the  continued  existence  of  a  lien  after 
the  statute  of  limitations  has  barred  the  remedy  upon  the 
principal  obligation.  Thus  the  proposed  Civil  Code  of  New 
York  (the  Field  Code),  from  which  admittedly  so  many  of 
the  provisioDS  of  our  own  code  have  been  taken,  provided 
(sec.  1605),  in  accordance  with  the  common  rule:  "A  lien  is 
not  extinguished  by  the  mere  lapse  of  the  time  within  which, 
under  the  provisions  of  the  Code  of  Civil  Procedure,  an  action 
can  be  brought  upon  the  principal  obligation.'*  Our  own 
codifiers  industriously  changed  this  language,  and  declared 
that  a  lien  is  extinguished  by  such  lapse  of  time.  We  have 
thus  adopted  a  rule  contrary  to  that  existing  at  the  common 
law  {Taunton  v.  6o forth,  6  Dowl.  &  B.,  p.  384),  and  contrary, 
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therefore,  to  the  authorities  of  those  states  where  the  com- 
mon-law rule  has  not  been  abrogated  by  express  statute. 

The  judgment  and  order  appealed  from  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  trial  court  to 
find  upon  the  plea  of  the  statute  of  limitations  interposed  by 
appellant,  and,  if  that  plea  be  well  taken,  judgment  in  her 
favor  should  follow  accordingly. 

McFarland,  J.,  Lorigan,  J.,  and  Van  Dyke,  J.,  concurred. 

On  April  9,  1904,  a  rehearing  was  denied.  Beatty,  C.  J., 
delivered  the  following  dissenting  opinion,  in  which  Shaw,  J., 
concurred  :— 

BEATTY,  C.  J. — I  dissent  from  the  order  denying  a  re* 
hearing  of  this  cause.  It  was  originally  submitted  in  Dq)art- 
ment  upon  briefs,  respondent  claiming  an  affirmance  of  the 
judgment  and  order  of  the  superior  court  upon  several  dis- 
tinct and  independent  grounds, — among  others,  upon  a  find- 
ing of  facts  sustaining  its  plea  of  the  statute  of  limitations. 
In  the  opinion  delivered  in  Department  this  and  other  con- 
tentions of  respondent  were  left  unnoticed,  the  judgment  and 
order  being  affirmed  for  reasons  which,  as  pointed  out  in 
appellant's  petition  for  a  rehearing,  were  inconsistent  with 
what  we  had  recently  decided  in  Comuay  v.  Supreme  Council, 
131  Cal.  437,  and  137  Cal.  384.  This  conflict  of  decisions  ren- 
dered a  rehearing  necessary,  and  it  was  accordingly  ordered ; 
but  it  did  not  follow  that  a  return  to  the  doctrine  of  that  case 
would  necessitate  a  reversal  in  this  case,  for  there  still  re- 
mained the  respondent's  plea  of  the  statute  of  limitations, 
which  it  had  aU  the  time  been  strenuously  urging,  and  to 
which  no  consideration  has  been  given  on  rehearing.  I  think 
that  if  it  were  even  clear  that  the  respondent's  contention  on 
this  point  is  unfounded,  it  should  nevertheless  have  been 
noticed,  but  so  far  from  being  unfounded  the  position  of  re- 
spondent seems  to  me  to  be  well  supported  on  principle  and 
authority.  If  the  appellant  is  now  entitled  to  this  insurance, 
her  right  of  action  to  recover  the  policies  accrued  when  the 
lien  was  extinguished,  which  was  seven  years  before  this  action 
was  commenced,  during  all  of  which  time  the  respondent  held 
the  policies  under  an  assignment  absolute  in  terms  and  claim- 
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ing  them  as  its  own.  This  is  as  good  a  ground  of  recovery  as 
that  upon  which  appellant  bases  her  claim,  and  the  equities  of 
the  case  are  certainly  on  the  side  of  respondent 

Shaw,  J.,  concurred* 


[Crim.  No.  1047.    Department  Two.—March  14,  1904.] 
THE  PEOPLE,  Eespondent,  v.  ROBERT  LANG,  Appellant 

Cbiminal  Law — Bubglaby— Becsnt  Possession  or  Stolen  Pbopebtt — 
GmLTY  Ck)NDUOT — SuFjfioiENCT  0¥  Evn>SNOE. — The  recent  poaeession 
of  stolen  property  unexplained  is  a  very  strong  circumstance^  when 
taken  in  connection  with  oihet  circumstances  that  point  to  guilt; 
and  where  property  has  been  feloniously  taken  by  means  of  a 
burglary,  and  it  is  immediately  or  soon  thereafter  found  in  the 
possession  of  a  person  who  gives  a  false  account,  or  refuses  to  giye 
any  account,  of  the  manner  in  which  it  came  to  his  possession,  proof 
of  such  possession  and  guilty  conduct  is  presumptiye  evidence  not 
only  that  he  stole  the  property,  but  that  he  made  use  of  the  means 
by  which  access  to  it  was  obtained. 

Id. — ^Pawning  of  Stolen  Overcoat — ^Fictitious  Signature — I^nial  by 
Defendant. — ^IJpon  the  trial  of  a  defendant  charged  with  entering 
the  rooms  of  the  prosecuting  witness  with  intent  to  commit  larceny, 
where  the  evidence  shows  that  the  overcoat  of  the  witness  was  missed 
from  his  room  on  a  certain  day,  and  that  on  the  morning  of  the 
same  day  the  defendant  had  the  overcoat,  and  took  it  to  a  loan 
office,  where  he  pawned  it  by  signing  a  fictitious  name  and  address, 
and  afterwards  denied  the  signature^  the  facts  justify  the  inference 
of  his  guilt  of  the  offense  charged. 

Id. — Testimony  of  Handwriting  Expert— Question  Galling  for  Fact 
Bather  than  Opinion — Objection  not  Urged — Jury  not  Misled. 
— ^When  a  handwriting  expert  was  improperly  asked  as  matter  of 
fact  if  the  same  man  wrote  the  fictitious  address,  and  certain  other 
admitted  writing  of  the  defendant,  instead  of  asking  for  his  opinion, 
such  error  is  not  ground  for  reversal  where  no  such  objection  was 
made  to  the  question,  and  the  jury  must  have  understood  that  the 
statement  given  was  only  the  opinion  of  the  witness,  and  the 
defendant  had  the  opportunity  of  full  cross-examination,  which 
would  have  brought  forth  the  reason  for  the  statement. 

Id. — ^Instructions — Consent  to  Oral  Charge — Bill  of  Exceptions. — 
A  bill  of  exceptions  showing  that  an  oral  charge  was  given,  "a 
written  charge  having  been  waived  by  counsel  on  both  sides,**  shows 
a  consent  that  the  jury  be  charged  orally. 
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Ij>. — ^RsrusAL  o»  Requisted  Instructions — Bulb  of  CX)urt. — ^A  rule  of 
the  court  that  requested  instructioiiB  be  presented  before  the  argu- 
ments of  counsel  is  regarded  as  proper,  and  should  be  generally 
followed  bj  counsel,  though  the  rule  will  not  justify  the  court  in 
refusing  to  give  a  proper  instruction  upon  a  point  in  the  case 
material  to  the  defendant  which  has  not  been  given  elsewhere.  But 
where  no  instructions  requested  show  that  the  rule  should  have 
been  disregarded,  and  an  oral  charge  was  consented  to  after  argu- 
ment, and  was  full  and  fair  to  the  defendant,  covering  all  important 
phases  of  the  ease,  the  refusal  of  requests  presented  in  violation  of 
the  rule  is  not  ground  of  reversaL 

Id. — Instruction  as  to  Aubi — ^Burden  o»  Prooi^— Beasonablr  Doubt— 
''Attsmft"  to  Provs  Aubl — ^An  instruction  upon  the  subject  of 
alibi  which  is  on  the  whole  favorable  to  the  defendant,  and  required 
an  acquittal  if  there  was  a  reasonable  doubt  of  his  presence  at  the 
time  and  place  of  the  crime  charged,  if  any  was  committed,  is  not 
rendered  prejudicial  by  the  statement  "that  the  attempt  of  the 
accused  to  prove  an  alibi  does  not  shift  the  burden  of  proof  from 
the  ^prosecution,  but  that  the  prosecution  is  bound  to  prove  his 
presence  beyond  a  reasonable  doubt."  The  use  of  the  word  "at- 
tempt," though  not  the  best  that  could  have  been  used,  did  not 
mean  to  discredit  the  evidence  of  the  defendant  on  the  question  of 
alibi,  and  could  not  have  been  so  understood  by  the  jury. 

Id. — ^Instruction  as  to  Possession  of  Alleged  Stolen  Property. — 
Where  an  instruction  as  to  the  possession  of  the  alleged  stolen  prop- 
arty,  taken  as  a  whole,  was  fair  to  the  defendant,  and  stated  the 
law  as  favorably  to  him  as  he  could  have  expected,  a  clause  that 
"if  the  defendant  has  explained  satisfactorily  how  he  came  into 
possession  of  the  alleged  stolen  property,  and  from  such  explanation 
you  believe  that  he  did  not  participate  in  the  burglary,  and  there  is 
no  other  evidence  connecting  him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty,"  cannot  be  construed  as  placing 
upon  the  defendant  the  burden  of  proving  his  innocence. 

Id. — Motion  foe  Continuancb — ^Insufficient  Showino. — ^A  motion  of 
the  defendant  for  a  continuance  was  properly  denied  where  it  did 
not  show  dtie  or  proper  diligence,  nor  that  the  defendant  could  not 
have  proved  the  facts  set  forth  in  the  affidavit  by  other  witnesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 

T.  V.  Eddy,  and  Nathan  C.  Coghlan,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
torney-General, for  Respondent. 
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COOPER,  C. — The  defendant  was  accused  by  the  informa- 
tion of  the  crime  of  burglary,  alleged  to  have  been  committed 
on  the  sixth  day  of  August,  1901,  by  entering  the  rooms  of 
one  Orr  with  intent  to  commit  larceny.  He  was  convicted  and 
sentenced  to  five  years  in  the  state  prison.  This  appeal  is 
from  the  judgment  and  order  denying  his  motion  for  a  new 
trial. 

1.  It  is  claimed  that  the  evidence  wholly  fails  to  establish 
the  fact  that  any  burglary  was  committed,  and  that  for  this 
reason  certain  evidence  was  improperly  admitted.  The  wit- 
ness Orr  testified  that  on  the  fifth  and  sixth  days  of  August, 
1901,  he  occupied  rooms  40  and  41  at  501  Geary  Street.  That 
he  put  his  overcoat  in  the  clothes-press  on  the  morning  of  the 
5th  of  August.  That  he  missed  the  overcoat  from  his  room 
on  the  evening  of  the  6th,  and  that  he  never  gave  any  one 
permission  to  take  the  overcoat  from  the  rooms.  That  he 
afterwards  recovered  the  overcoat  from  detectives  Dinan  and 
Wren. 

There  is  evidence  which,  if  true  (and  we  must  presume  it 
to  be  for  the  purposes  of  this  case),  shows  that  on  the  morn- 
ing of  August  6th  the  defendant  took  the  overcoat  to  a  loan 
oflSce  at  22  Mason  Street  and  pawned  it  for  four  dollars; 
that  he  signed  a  fictitious  name  on  the  books  at  the  loan 
office,— to  wit,  *'G.  Reed,  1101  Eddy  Street'';  that  the  over- 
coat  is  the  property  of  Orr;  that  it  was  found  at  the  loan 
office  by  detectives  Dinan  and  Wren;  that  the  name  **G.  Reed, 
1101  Eddy  Street,"  written  in  the  books  of  the  loan  office,  is 
the  handwriting  of  defendant;  and  that  defendant  when  ar- 
rested denied  that  he  pawned  the  overcoat. 

We  think  the  above  facts  sufficient  to  justify  the  implied 
finding  of  the  jury  that  defendant  entered  the  room  where 
the  overcoat  was,  and  from  which  it  was  taken.  Some  one 
took  it  from  the  rooms  of  Orr  on  or  about  the  time  charged. 
Defendant  on  the  same  day  had  the  coat  in  his  possession. 
He  took  it  to  a  loan  office.  He  there  signed  a  fictitious  name, 
and  afterwards  denied  the  signature.  While  possession  of  the 
stolen  property  is  not  of  itself  sufficient  evidence  of  the  guilt 
of  the  party  in  whose  possession  it  is  found,  still  the  recent 
possession,  unexplained,  is  a  very  strong  circumstance,  wh^ 
taken  in  connection  with  other  circumstances  that  point  to 
guilt.    The  fictitious  name  given  at  the  loan  office*,  the  pawn- 
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ing  of  the  coat  on  the  very  day  it  was  lost,  and  the  denying  of 
the  signature  on  the  books  of  the  loan  office  are  potent  facts 
which  are  sufficient  to  justify  the  inference  of  guilt  The 
authorities  hold  that  where  goods  have  been  feloniously  taken 
by  means  of  a  burglary,  and  they  are  immediately  or  soon 
thereafter  found  in  the  possession  of  a  person  who  gives  a 
false  account,  or  refuses  to  give  any  account,  of  the  manner 
in  which  he  came  into  the  possession,  proof  of  such  possession 
and  guilty  conduct  is  presumptive  evidence  not  only  that  he 
stole  the  goods,  but  that  he  made  use  of  the  means  by  which 
access  to  them  was  obtained.  (Davis  v.  People,  1  Park  C.  C. 
447 ;  Knickerbocker  v.  People,  57  Barb.  365 ;  Begina  v.  ExcM, 
4  Fost  &  F.  923;  Walker  v.  Commonwealth,  28  Gratt  969; 
Methard  v.  State,  19  Ohio  St.  363;  Wharton's  Criminal  Law, 
sec.  763  et  seq. ;  People  v.  Flynn,  73  Cal.  511 ;  People  v.  Smith, 
86  Cal.  238.)  In  the  latter  case  this  court  said  in  speaking  of 
a  conviction  of  burglary:  **The  evidence  of  the  recent  pos- 
session of  the  stolen  property,  together  with  the  defendant's 
statements  and  the  circumstances  surrounding  the  transaction, 
were  sufficient  to  warrant  the  jury  in  their  verdict.*'  The 
overcoat  could  not  well  have  been  taken  from  Orr's  rooms 
without  the  party  who  took  it  having  entered  the  room.  Coun- 
sel in  his  brief  says  it  would  be  a  dangerous  rule  to  make  a 
conviction  depend  upon  the  memory  of  one  man  as  to  the 
place  where  he  last  saw  his  property,  and  that  Orr  may  pos- 
sibly have  left  his  overcoat  in  some  other  place.  Convictions 
in  many  cases  depend  upon  the  memory  of  one  witness,  but 
that  is  for  the  jury  and  not  for  this  court,  and  if  proba- 
bilities could  be  indulged  in  for  the  purpose  of  overthrowing 
a  verdict,  then  no  conviction  would  stand.  This  point  dis- 
poses of  the  contention  in  regard  to  error  in  the  admission  of 
certain  evidence  because  the  corpus  delicti  had  not  been  estab- 
lished. It  is  not  claimed  that  if  the  proof  showed  that  bur- 
glary  had  been  committed  the  evidence  was  not  admissible. 

2.  It  is  claimed  that  the  court  erred  in  allowing  the  witness 
Kytka  to  testify  to  a  fact,  when  his  opinion  only  was  compe- 
tent. The  district  attorney  showed  the  witness  certain  hand- 
writing and  asked  if  the  same  man  who  wrote  **6.  Reed,  1101 
Eddy  Street,"  on  people's  exhibit  No.  2  wrote  certain  writing 
on  people's  exhibit  No.  3.  The  objection  to  the  question  wa^*, 
that  it  was  incompetent  for  the  reason  that  the  corpus  delicti 
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had  not  been  established.  No  objection  was  made  to  the  ef- 
fect that  the  witness  was  asked  a  fact  instead  of  an  opinion. 
But  even  if  the  objection  had  been  made,  it  is  evident  that  the 
jury  understood  the  statement  to  be  only  the  opinion  of  the 
witness.  Defendant  had  the  right  to  fully  cross-examine,  and 
such  cross-examination  would  have  brought  forth  the  reason 
for  the  statement.  If  defendant  had  made  the  proper  objec- 
tion at  the  time,  no  doubt  the  alleged  error  would  have  been 
avoided. 

3.  It  is  argued  that  the  court  erred  in  orally  charging  the 
jury  and  in  refusing  several  instructions  offered  by  the  de- 
fendant. As  to  the  oral  charge,  the  bill  of  exceptions  shows 
that  it  was  taken  down  by  the  phonographic  reporter,  and  that 
**  after  argument  had  been  made  by  counsel,  and  an  oral 
charge  delivered  by  the  court,  which  was  taken  down  at  the 
time  by  the  official  reporter,  a  written  charge  having  been 
waived  by  counsel  on  both  sides,  the  jury  retired  in  charge  of 
a  sworn  officer  to  deliberate  upon  their  verdict."  The  above 
shows  a  consent  that  the  jury  be  charged  oraUy.  As  to  the 
refusal  to  give  defendant's  requested  instructions,  the  record 
shows  that  they  were  not  presented  to  the  court  until  the  dis- 
trict attorney  was  concluding  his  argument,  and  that  the  rule 
of  the  court  required  that  they  should  have  been  presented 
before  the  commencement  of  the  arguments  of  counsel.  Such 
rule  of  court  is  regarded  as  proper,  and  should  generally  be 
followed  by  counsel,  but  the  rule  will  not  justify  the  court  in 
refusing  to  give  a  proper  instruction  upon  a  point  in  the  case 
material  to  the  defendant  which  has  not  been  given  elsewhere. 
(People  V.  SUva,  121  Cal.  668.)  In  this  case  our  attention 
has  not  been  called  to  any  instruction  offered  which  in  our 
opinion  would  justify  us  in  saying  that  the  court  should  have 
set  aside  or  disregarded  its  rule.  Again,  the  record  shows  that 
a  written  charge  was  waived  by  counsel  after  the  case  was 
finally  argued,  and  the  oral  charge  given  by  the  court  seems 
to  have  been  full  and  fair  to  defendant,  covering  all  the  im- 
portant phases  of  the  case. 

4.  It  is  claimed  that  the  court  erred  in  instructing  the  jury 
*'that  the  attempt  of  the  accused  to  prove  an  alibi  does  not 
shift  the  burden  of  proof  from  the  prosecution."  The  ex- 
tract quoted  and  complained  of  by  defendant  must  be  read  in 
connection  with  the  entire  instruction  in  which  it  occuis^ 
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which  is  as  follows:  **Upon  the  question  of  alibi  the  court 
instructs  you  that  an  alibi  simply  means  that  the  accused  was 
at  another  place  at  the  time  that  the  crime  charged  is  alleged 
to  have  been  committed  and  therefore  could  not  have  been 
committed.  All  the  evidence  should  be  carefully  considered 
by  you,  and  if  the  evidence  on  this  subject,  considered  with 
all  the  other  evidence,  is  sufficient  to  raise  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  you  should  acquit  him.  The 
accused  is  not  required  to  prove  an  alibi  beyond  a  reasonable 
doubt,  or  even  by  a  preponderance  of  evidence.  It  is  suffi- 
cient to  justify  an  acquittal  if  the  evidence  upon  that  point 
raises  a  reasonable  doubt  of  his  presence  at  the  time  and  place 
of  the  commission  of  the  crime  charged,  if  you  find  that  a 
crime  was  conmiitted.  And  you  will  understand,  also,  that 
the  attempt  of  the  accused  to  prove  an  alibi  does  not  shift  the 
burden  of  proof  from  the  prosecution,  but  that  the  prosecu- 
tion is  bound  to  prove  his  presence  beyond  a  reasonable 
doubt" 

The  court  by  the  use  of  the  word  ** attempt**  did  not  mean 
to  discredit  the  evidence  of  defendant  on  the  question  of  alibi, 
and  it  could  not  have  been  so  understood  by  the  jury.  It  is 
perhaps  not  the  best  expression  that  could  have  been  used,  but 
it  evidently  meant  that  the  fact  that  defendant  had  offered 
evidence  for  the  purpose  of  proving  an  alibi  does  not  shift  the 
burden  of  proof.  It  was  certainly  favorable  to  defendant. 
It  gave  the  jury  the  clear  idea  that  whatever  had  been  done 
by  way  of  proving  an  alibi  did  not  make  it  less  imperative 
for  them  to  bear  in  mind  that  the  burden  was  upon  the  prose- 
cution to  prove  the  presence  of  defendant  beyond  a  reasonable 
doubt.  (See  People  v.  Olover,  141  Cal.  233.)  The  case 
of  People  V.  EUenwood,  119  Cal.  170,  cited  by  defendant,  does 
not  support  his  contention.  There  it  clearly  appears  that  the 
court  discredited  a  witness.  To  tell  the  jury  that  a  party 
had  "brought  here  a  witness  who  undertakes  to  tell  you'*  that 
he  has  done  a  certain  thing  was  clearly  an  intimation  dis- 
crediting the  witness. 

5.  It  is  claimed  that  the  court  erred  in  instructing  the  jury 
as  follows:  **And  if  the  defendant  has  explained  satisfacto- 
rily how  he  came  into  possession  of  the  alleged  stolen  property, 
and  from  such  explanation  you  believe  that  he  did  not  par- 
ticipate in  the  burglary,  and  there  is  no  other  evidence  con- 
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necting  him  with  the  crime,  tiien  you  will  return  a  verdict  of 
not  guilty,"  for  the  alleged  reason  that  the  instruction  placed 
the  burden  of  proving  his  innocence  upon  the  defendant.  By 
an  examination  of  the  entire  instruction  from  which  the 
quoted  portion  of  the  instruction  is  taken,  it  is  clear  that  no 
such  construction  can  be  placed  upon  it.  The  court  said:  **I 
charge  you,  gentlemen,  that  the  mere  fact  of  the  defendant 
having  in  his  possession  and  disposing  of  the  property  alleged 
to  have  been  stolen,  that  is  if  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  he  had  in  his  possession  the  property 
alleged  to  have  been  stolen  and  attempted  to  dispose  of  it,  I 
say  that  those  facts  are  only  circumstances  tending  to  show 
guilt,  but  they  are  not  of  themselves  suflScient  to  prove  that 
he  committed  the  burglary.  And  if  the  defendant  has  ex- 
plained satisfactorily  how  he  came  into  possession  of  the 
alleged  stolen  property,  and  from  such  explanation  you  be- 
lieve that  he  did  not  participate  in  the  burglary,  and  there  is 
no  other  evidence  connecting  him  with  the  crime,  then  you 
will  return  a  verdict  of  not  guilty."  The  instruction  was  fair 
to  defendant  and  stated  the  law  as  favorably  to  him  as  he 
could  have  expected. 

6.  There  was  no  error  in  denying  defendant's  motion  for  a 
continuance.  The  aflBdavit  does  not  show  due  or  proper  dili- 
gence. It  states  that  defendant's  attorney  searched  diligently 
for  the  witness  for  seven  days  at  his  former  place  of  residence, 
501  Geary  Street,  in  the  city  and  county  of  San  Francisco. 
Seven  days  was  certainly  long  enough  to  search  in  one  place, 
but  no  search  elsewhere  appears  to  have  been  made.  The  affi- 
davit states  that  the  attorney  made  diligent  inquiry  at  said 
place,  but  whether  any  one  heard  the  inquiry  or  not,  or 
whether  it  was  made  of  any  person  at  the  place,  does  not  ap- 
pear. Nor  does  it  appear  that  defendant  could  not  have 
proved  the  facts  set  forth  in  the  affidavit  by  some  other  wit- 
ness. In  fact  the  testimony  of  the  absent  witness  given  on  a 
former  trial  as  to  the  matters  set  forth  in  the  affidavit  was 
read  to  the  jury  in  this  case.  We  have  examined  the  other 
assignments  of  error  and  discover  nothing  that  would  justify 
a  reversal  of  the  case. 

"We  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan^  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3247.    Department  Two.— March  14,  1904.] 

CATHERINE  SHEEHAN  et  al.,  AppeUants,  v.  JOURNEY- 
MEN  BUTCHERS'  PROTECTIVE  AND  BENEVO- 
LENT  ASSOCIATION  OF  THE  PACIFIC  COAST 
et  al..  Respondents. 

BiNIVOLXNT  ASSOOIATION — ^LlBXRAL  CONSTRUCTION  Or  AbTICLSS — LIMITA- 
TION OF  BENEnoiABns — ^PowEB  UNDER  By-Laws. — The  articles  of 
incorporation  of  a  benevolent  and  mntnal  relief  associationy  incor- 
porated under  the  act  of  March  28,  1874,  (Stats.  1873-1874,  p.  745,) 
should  receive  a  liberal  construction;  and  though  the  limitation  of 
the  beneficiaries  of  its  members  may  be  less  extensive  than  that  per- 
mitted bj  the  statute,  the  limitation  must  be  expressed  in  clear  and 
imambiguous  terms.  A  certificate  of  incorporation  of  such  associa- 
tion, stating  that  one  of  its  purposes  is  "to  relieve  the  distress  of 
widows  and  orphans,"  is  not  to  be  construed  as  limiting  the  benefits 
of  the  association  solely  to  the  widows  and  orphans  of  deceased 
members;  and  it  may  by  its  constitution  or  by-laws,  adopted  in 
harmony  with  the  statute,  extend  its  benefits  to  other  persons. 

Id. — ^Designation  of  Mother  by  Unmarried  Member — Subsequent 
Marriage — ^Exclusion  of  Widow  and  Child. — ^Where  such  associa- 
tion by  its  by-laws  contracted  that  a  member  may  designate  some 
one  related  to  him  by  blood  or  dependent  upon  him,  as  a  beneficiary 
of  the  endowment  fund  payable  upon  his  death,  such  contract  is  not 
ultra  vires;  and  the  designation  of  the  mother  of  an  unmarried 
member,  being  valid  when  made,  if  left  unchanged  after  the  mar- 
riage of  the  member,  was  valid  at  his  death,  and  the  mother  is 
entitled  to  the  endowment  fund  then  payable,  to  the  exclusion  of 
his  widow  and  child. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 
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G.  Gunzendorfer,  for  Appellants. 

The  designation  of  any  other  beneficiary  than  a  widow  or 
orphan  described  in  the  charter  of  incorporation  was  ultra 
vires  and  void.  (Niblack  on  Benefit  Societies,  sec.  158 ;  Ken- 
tucky  M.  Ins.  Co.  v.  Miller's  Admr.,  13  Bush,  489;  Duval 
V.  Goodson,  79  Ky.  224;  American  Legion  of  Honor  v.  Perry, 
140  Mass.  589;  Briggs  v.  Earle,  139  Mass.  473;  Elsey  v.  Odd 
Fellows'  Assn.,  142  Mass.  224;  National  Mutual  Aid  Assn. 
V.  Gonser,  43  Ohio  St.  1 ;  Knights  of  Honor  v.  Naison,  60  Mich. 
44 ;  Leonard  v.  American  Ins.  Co.,  97  Ind.  305 ;  Danielson  v. 
WUson,  73  111.  App.  287 ;  Keener  v.  Grand  Lodge,  38  Mo.  App, 
543,  544 ;  Order  Railway  Conductors  v.  Koster,  55  Mo.  App. 
186 ;  Wagner  v.  Benefit  Society,  70  Mo.  App.  161 ;  American 
Legion  of  Honor  v.  Smith,  45  N.  J.  Eq.  466,  470.) 

Cullinan  &  Hickey,  for  Respondents. 

The  charter  of  a  benevolent  association  must  be  liberaUy 
construed.  (Niblack  on  Benefit  Societies,  2d  ed.,  sec.  175; 
1  Bacon  on  Benefit  Societies,  247;  Knights  of  Pythias  v. 
Schmidt,  98  Ind.  374;  Chartramd  v.  Brace,  16  Colo.  19;*  BoZ- 
lou  v.  Gile,  50  Wis.  618 ;  Massachusetts  Foresters  v.  Callahan, 
146  Mass.  391 ;  Simcoke  v.  Grand  Lodge,  84  Iowa,  387 ;  Gund- 
lach  V.  Germanic  Mechanics'  Assn.,  4  How.  339;  Massey  v. 
Mutual  Belief  Soc,  102  N.  Y.  523.)  The  charter,  liberally 
construed  in  connection  with  the  statute  and  by-laws,  per- 
mitted the  designation  of  the  mother.  (Massachusetts  For^ 
esters  v.  Callahan,  146  Mass.  391;  Maneely  v.  Knights  etc., 
115  Pa.  St.  308 ;  Massey  v.  Mutual  Belief  Soc,  102  N.  Y.  523.) 

HARRISON,  C— The  plaintiff  seeks  by  this  action  to  re- 
cover from  the  defendant  corporation  the  amount  of  an 
endowment  fund  payable  by  it  upon  the  death  of  Edward  F. 
Sheehan. 

It  is  alleged  in  the  complaint  that  the  Journeymen  Butchers' 
Protective  and  Benevolent  Association  of  the  Pacific  Coast  is 
a  fraternal,  benevolent,  and  beneficial  corporation,  duly  or- 
ganized under  the  laws  of  this  state,  and  conducting  the  busi- 
ness of  insuring  the  lives  of  its  members.  The  purposes  of 
the  association,  as  set  forth  in  its  articles  of  incorporation, 


*  25  Am.  St.  Rep.  235. 
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are:  ''To  give  aid  and  assistance  to  the  sick  and  disabled  mem- 
bers; to  bury  the  dead  and  to  relieve  the  distress  of  widows 
and  orphans;  to  endeavor  to  improve  the  moral,  intellectual, 
and  social  condition  of  its  members,  and  to  cultivate  friend- 
ship and  harmony  among  them;  also  to  regulate  and  further 
the  interests  of  the  trade,  to  educate  those  in  the  profession 
to  the  necessity  of  co-operation  in  order  to  attain  a  systematic 
standard  for  work  and  wages,  and  to  uphold  the  dignity  of 
labor."  It  also  appears  from  the  complaint  that  the  associa- 
tion has  adopted  a  constitution  for  the  regulation  and  con- 
duct of  its  business,  in  the  preamble  of  which  its  object  is 
stated  to  be:  ''To  aid  and  give  assistance  to  our  sick  and  dis- 
abled members;  to  bury  the  dead,  and  relieve  the  distress  of 
widows  and  orphans ;  to  strive  earnestly  to  improve  the  moral, 
intellectual,  and  social  condition  of  its  members,  tending  to 
cultivate  friendship  and  harmony  among  them." 

On  June  15, 1897,  Edward  F.  Sheehan  was  duly  elected  and 
became  a  member  of  the  association.  He  remained  a  member 
in  good  standing  until  his  death,  September  13,  1900.  At 
the  time  he  became  a  member  he  was  unmarried,  and  so 
ifemained  until  February  3,  1900,  when  he  was  married  to 
the  plaintiflE  Catherine,  and  they  continued  to  be  husband 
and  wife  until  his  death.  The  plaintiff  Edward  is  their  in- 
fant son,  and  his  mother  has  been  appointed  his  guardian  ad 
litem.  These  plaintiffs  are  the  only  heirs  at  law  of  the  de- 
ceased. After  the  death  of  said  Edward  the  association  levied 
upon  its  membership  and  collected  an  assessment  amounting 
to  six  hundred  dollars,  to  pay  the  endowment  due  and  pay- 
able upon  his  death,  and  the  same  is  in  its  possession.  The 
plaintiffs  demanded  of  the  association  that  the  money  so 
collected  be  paid  to  them,  and  upon  its  refusal  brought  the 
present  action  for  its  recovery.  A  demurrer  of  the  dnfendants 
to  the  complaint  upon  the  ground  that  it  does  not  state  facts 
suflBcient  to  constitute  a  cause  of  action  was  sustained,  and 
from  the  judgment  entered  thereon  the  plaintiffs  have  ap- 
pealed. 

The  act  of  March  28,  1874,  (Stats.  1873-1874,  p.  745,)  un- 
der  which  the  defendant  was  incorporated,  is  entitled  "An 
act  relating  to  mutual,  beneficial,  and  relief  associations. '• 
Section  1  provides  that  such  association  may  be  formed,  "for 
the  purpose  of  paying  to  the  nominee  of  any  member  a  sum 
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upon  the  death  of  said  member  not  exceeding  three  dollars 
for  each  member  of  such  association."  Under  section  2  the 
certificate  which  it  is  to  file  in  order  to  enable  it  to  exercise 
corporate  power  must  state,  among  other  matters,  **the  general 
objects  of  the  association. "  By  section  3  it  is  authorized,  upon 
the  death  of  a  member,  to  levy  and  collect  an  assessment  up<m 
each  member  living  at  the  time  of  the  death,  **and  pay  the 
same  to  the  nominee  of  such  deceased." 

In  the  constitution  of  the  association,  after  setting  forth  the 
diflferent  sources  from  which  its  income  is  to  be  derived,  and 
declaring  that  all  moneys  so  received  shall  go  to  the  general 
fund,  **  except  assessments,  which  shall  go  to  the  endowment 
fund,"  it  is  declared  (art.  II,  sec.  3),  "The  endowment  fund 
shall  be  used  for  the  payment  of  money  as  specified  in  article 
VIII."  Article  VIII  provides  as  follows  (sec.  5) :  **A11  mem- 
bers shall  enter  upon  the  wiU-book,  which  shall  be  kept  by 
the  recording  secretary,  the  person  or  persons  to  whom  the 
endowment  fund,  due  at  his  death,  shall  be  paid,  who  shall  in 
every  instance  be  one  or  more  members  of  his  family,  or  some 
one  related  to  him  by  blood,  or  who  shall  be  dependent  upon 
him ;  in  case  of  no  known  blood  relation,  he  may  will  it  to  the 
lodge.  If  one  or  more  members  of  the  beneficiaries  shall  die 
during  the  lifetime  of  the  member,  the  surviving  beneiSciary 
or  beneficial* ies  shall  be  entitled  to  the  benefit  equally  unless 
otherwise  provided  in  the  will-book,  and  if  all  the  beneficiaries 
shall  die  during  the  life  time  of  a  member,  and  he  shall  have 
made  no  other  direction,  the  benefit  shaU  revert  back  to  the 
endowment  fund  of  the  association."  On  July  27,  1897,  the 
deceased  entered  upon  the  will-book  of  the  association  a  direc- 
tion that  all  the  endowment  money  due  at  his  death  should  be 
paid  to  his  mother,  Ellen  Sheehan. 

The  plaintiffs  contend  in  support  of  their  right  of  recovery 
that  it  was  ultra  vires  for  the  defendant  corporation  to  permit 
Sheehan  to  designate  his  mother  as  the  beneficiary  of  the  en- 
dowment fund ;  that  the  purpose  of  the  association,  as  declared 
in  its  articles  of  incorporation,  other  than  those  relating  to 
the  members  themselves,  being  "to  relieve  the  distress  of 
widows  and  orphans,"  the  corporation  is  not  authorized  to 
accept  from  a  member  his  designation  as  a  beneficiary  of  or  to 
pay  the  endowment  fund  to  any  person  other  than  his  widow 
or  orphan;  that  the  provision  of  article  VIII  of  its  oonstitu- 
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tion,  under  which  a  member  may  direct  the  payment  of  the 
endowment  fund  due  at  his  death,  to  the  extent  that  it  au- 
thorizes him  to  designate  any  other  than  his  widow  or  orphan 
child,  was  in  excess  of  the  corporate  power  of  the  association 
and  void. 

We  are  of  the  opinion  that  such  a  strict  construction  of  the 
power  of  the  defendant  corporation  is  not  warranted  by  the 
statute  under  which  it  was  incorporated,  or  by  the  terms  of 
its  articles  of  incorporation,  and  that  such  construction  would 
in  many  cases  defeat  the  very  purposes  for  which  the  asso- 
ciation was  formed.  The  association  is  benefksial  in  its  char- 
acter, and  the  primary  purpose  for  which  it  is  formed  is  to 
provide  for  the  welfare  of  its  members,  and  to  enable  them  to 
derive  a  mutual  advantage  therefrom.  The  constitution  which 
the  members  adopted  is  in  the  nature  of  an  agreement  embody- 
ing the  terms  upon  which  they  associate  themselves  for  this 
purpose,  and  is  to  be  construed  in  such  a  manner  as  wiU  carry 
their  agreement  into  effect;  and  the  corporate  power  which 
is  given  to  the  association  is  to  be  exercised  between  the  mem- 
bers themselves  for  their  mutual  benefit  and  advantage,  rather 
than  in  transactions  with  strangers  to  the  corporation.  It  is 
upon  this  consideration  that  it  is  held  by  the  courts  that  the 
articles  of  incorporation  of  such  associations  are  to  receive  a 
liberal  construction  rather  than  the  strict  construction  which 
is  applied  to  the  exercise  of  corporate  powei^by  those  corpora- 
tions whose  dealings  are  with  strangers  whose  interests  are 
adverse  to  the  interests  of  its  members ;  and  while  a  corporation 
of  this  character  will  not  be  allowed  under  this  rule  of  liberal 
construction  to  exercise  its  power  for  the  benefit  of  those  who 
are  not  within  the  scope  of  the  statute  under  which  it  is 
incorporated,  it  may  in  its  articles  of  incorporation  limit  the 
beneficiaries  of  its  members  to  classes  less  extensive  than  is 
permitted  by  the  statute.  If,  however,  such  limitation  is  in- 
tended, it  should  be  expressed  in  clear  and  unambiguous  terms. 
Any  ambiguity  or  uncertainty  in  this  respect  will  receive  a 
construction  which  will  make  valid  rather  than  avoid  a  con- 
tract between  the  corporation  and  one  of  its  members,  and 
which  will  carry  into  effect  the  manifest  intention  of  the 
member  as  to  the  disposition  of  the  endowment  fund. 

As  stated  above,  section  2  of  the  act  of  1874  requires  the 
certificate  of  incorporation  to  state  ''the  general  objects  of 
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the  association,"  and  the  certificate  filed  by  the  defendant 
herein  states  that  one  of  its  purposes  is  ''to  relieve  the  distress 
of  widows  and  orphans."  Neither  the  statute  nor  the  certifi- 
cate limits  the  benefits  of  the  association  to  the  widows  and 
orphans  of  ''deceased  members/'  as  is  the  case  in  many  of  the 
authorities  cited  on  behalf  of  the  appellants,  nor  is  there  any 
restriction  therein  upon  the  corporation  in  reference  to  the 
character  of  the  person  who  may  be  nominated  by  the  mem- 
ber as  his  beneficiary.  The  limited  construction  of  the  con- 
tract entered  into  by  the  corporation  contended  for  by  the 
appellants  is  not  therefore  required  by  these  provisions.  In 
fact,  if  such  construction  were  permissible  it  would  exclude 
unmarried  members  of  the  association  from  the  privileges  of 
other  members  in  designating  a  beneficiary,  and  thus  in  part 
defeat  the  chief  object  of  the  association.  The  defendant 
herein,  in  its  articles  of  incorporation,  does  not  limit  the  bene- 
fits of  its  organization  to  aiding  the  immediate  families  of  its 
members,  or  any  particular  individuals  of  such  families,  nor 
is  there  any  restriction  upon  its  power  to  contract  with  one 
of  its  members  for  the  payment  of  the  endowment  fund  to 
others  than  his  widow  or  orphan  children,  and  in  the  absence 
of  such  restriction  it  was  not  ultra  vires  for  the  corporation  to 
contract  with  Sheehan  for  the  payment  of  the  endowment 
fund  to  his  mother.  In  Maneely  v.  Knights  etc.,  115  Pa.  St. 
305,  a  similar  qujestion  was  presented.  One  of  the  purposes  of 
the  corporation  in  that  case  was  "the  maintenance  of  a  society 
for  the  purpose  of  benefiting  and  aiding  the  widows  and  or- 
phans of  deceased  members."  By  its  constitution  the  associa- 
tion provided  that  the  sum  of  one  thousand  dollars  shoidd  be 
paid  "to  such  person  or  persons  as  the  deceased  may  have 
designated  to  receive  the  same,  as  appears  on  the  books  of  the 
lodge  of  which  he  is  a  member;  if  no  designati<m  has  been 
made,  then  to  his  widow;  if  no  widow  survives,  then  to  his 
child  or  children."  The  deceased  was  married  at  the  time  he 
became  a  member  of  the  association  and  designated  his  sister 
as  his  beneficiary,  and  after  his  death  his  widow  claimed  the 
fund.  The  court  held,  however,  that  the  designation  was 
valid,  and  that  the  sister  was  entitled  to  receive  the  money. 
In  response  to  the  contention  that  the  corporation  could  not 
contract  to  pay  the  fund  to  any  other  than  the  widow  or  or- 
phan of  the  deceased  person,  the  court  said:  "We  think  this 
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is  too  narrow  and  strained  a  view  to  take  of  the  second  section 
of  the  charter  quoted  above.  While  it  is  true  that  the  general 
purpose  of  the  corporation  is  there  stated  to  be  the  mainten- 
ance of  a  society  for  benefiting  and  aiding  widows  and  orphans 
of  deceased  members,  it  must  be  observed  that  this  is  only  the 
statement  of  a  general  purpose.  It  is  only  the  recital  of  an 
object  sought  to  be  accomplished,  and  which  doubtless  is  ac- 
complished in  the  great  majority  of  cases,  even  though  in  ex- 
ceptional cases  the  benefits  may,  by  special  contract,  be  paid 
to  other  persona  than  the  widow  or  orphans.  There  is  no  pro- 
hibitory or  restrictive  language  excluding  from  the  powers  of 
the  corporation  the  right  to  contract  specially  with  the  mem- 
ber for  the  payment  of  benefits  to  other  persons  than  his 
widow  or  orphans.  Nor  is  such  a  contract  to  be  held  void  by 
reason  of  any  necessary  implication  from  the  language  of  the 
charter.  For  the  widow  and  orphans  may  be  much  benefited, 
and  in  many  ways,  by  a  contract  designating  another  bene- 
ficiary [giving  many  illustrations  of  this  proposition].  Many 
more  illustrations  of  a  sinilar  character  might  easily  be  sug- 
gested, but  it  is  unnecessary.  They  all  prove  the  same  propo- 
sition, to  wit,  that  it  is  entirely  possible  to  benefit  the  widow 
or  orphans  by  means  of  such  a  membership,  though  neither  of 
them  is  the  designated  beneficiary,  and  hence  there  is  no  neces- 
sary conflict  between  the  second  section  of  the  charter  and  the 
nineteenth  article  of  the  constitution."  (See,  also.  Benefit 
Association  v.  Blue,  120  111.  121;^  Ballou  v.  OUe,  50  Wis.  614; 
Massey  v.  Mutual  Relief  Society,  102  N.  Y.  523.) 

The  contention  of  the  appellants  that  the  foregoing  pro- 
visions of  the  ** constitution"  of  the  defendant  are  invalid,  for 
the  reason  that  they  purport  to  extend  the  benefits  of  the  cor- 
poration to  persons  who  are  not  within  the  scope  of  its  articles 
of  incorporation,  is  untenable.  These  provisions  are  to  be  con- 
strued according  to  their  matter  rather  than  by  the  title  which 
is  given  to  them.  They  are  in  effect  the  equivalent  of  by-laws 
of  the  corporation.  Section  5  of  the  act  of  1874  authorizes  the 
association  **to  make  such  by-laws  not  inconsistent  with  the 
laws  of  this  st^te  as  may  be  necessary  for  its  government  and 
for  the  transaction  of  its  business";  and  their  designation  as 
articles  of  a  ** constitution,"  rather  than  as  by-laws,  was  doubt- 
less fmcfofested  by  section  599  of  the  Civil  Code,  which  pro- 

^60  Am.  Bep.  658. 

Digitized  by  LjOOQIC 


'496  Sheehan  v.  Butuhees'  etc.  Assn.       [142  CaL 

vides  that  corporations  for  purposes  other  than  profit  may 
**  either  in  their  by-laws,  ordinances,  constitutions,  or  articles 
of  incorporation,  provide:  ...  8.  Other  regulations  not 
repugnant  to  the  constitution  or  laws  of  the  state  and  con- 
sonant with  the  objects  of  the  corporation." 

The  authority  of  the  corporation  for  levying  an  assessment 
upon  its  members  is  contained  in  section  3  of  the  act  of  1874, 
and  the  provision  therein  for  the  payment  of  the  assessment 
to  the  '^ nominee"  of  the  deceased  member  is  a  limitation  upon 
the  power  of  the  association  to  make  any  other  disposition  of 
the  fund.  Article  VIII  provides  the  mode  in  which  the  mem- 
ber is  to  designate  his  '^ nominee,"  and  limits  such  nominee  to 
the  classes  of  individuals  named  therein.  If  such  ''nominee" 
dies  during  his  lifetime,  and  no  other  nominee  is  designated 
by  him,  the  section  provides  that  the  fund  shall  revert  to  the 
association.  Under  the  provision  of  article  II  that  ''the  en- 
dowment fund  shall  be  used  for  the  payment  of  money  as 
specified  in  article  YIII,"  a  compliance  with  the  provisions  of 
article'  YIII  is  essential  to  the  liability  of  the  corporation  to 
pay  an  endowment,  and  precludes  a  recovery  against  the  cor- 
poration unless  the  claimant  shall  show  that  this  provision  has 
been  complied  with. 

The  designation  by  Sheehan  of  his  mother  as  his  beneficiary 
was  therefore  not  in  violation  of  any  provision  contained  in 
the  charter  of  the  association,  but  was  in  strict  conformity  with 
the  rule  which  it  had  adopted  as  a  condition  upon  which  the 
endowment  fund  should  be  paid.  Under  the  act  of  1874  his 
"nominee"  was  not  required  to  be  a  member  of  his  family,  or 
even  dependent  upon  him,  and  at  the  time  that  he  designated 
his  mother  as  his  beneficiary  it  does  not  appear  that  there  was 
any  widow  or  orphan  dependent  upon  him.  She  was  "related 
to  him  by  blood,"  and  is  thus  directly  within  one  of  the 
designated  classes  to  which  the  association  had  provided  that 
the  endowment  fund  should  be  paid.  As  the  designation  of 
his  mother  was  therefore  valid  when  it  was  made,  and  was  not 
changed  by  Sheehan  in  his  lifetime,  it  remained  valid  at  his 
death,  and  gave  her  the  right  to  receive  the  endowment  fund. 
(Massachusetts  Foresters  v.  Callahan,  146  Mass.  391;  Con- 
necticut Mutual  Life  Ins.  Co.  v.  Schaeffer,  94  U.  S.  457;  Cour- 
tois  V.  Grand  Lodge  A.  O.  V.  W.,  135  Cal,  552.^    There  is  no 

*  87  Am.  St.  Hep.  137. 
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provision  in  the  constitution  or  rules  of  the  association  by 
which  a  change  in  the  domestic  status  of  a  member  works  a 
revocation  of  his  entry  in  the  **  will-book"  or  requires  a  change 
of  his  "nominee.'*  His  designation  of  the  beneficiary  re- 
mains unaffected  and  operative  at  his  death  in  all  cases,  ex- 
cept when  some  one  or  all  the  beneficiaries  designated  by  him 
shall  have  died  previous  to  his  own  death. 
We  advise  that  the  judgment  appealed  from  be  afSrmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  afiSrmed. 

Henshaw,  J.,  McFarland^  J.,  Lorigan,  J. 


tSac.  No.  1178.    In  Bank.— March  14,  1904.] 

GILLIS  DOTY,  Respondent,  v.  THOMAS  JENKINS,  Ap- 

pellant. 

EuonoN  GoNTEST— Amendment  of  Statement— Besidince  of  Con- 
testant.— Upon  a  eontest  for  the  offiee  of  superriaor,  where  the 
original  statem^t  alleged  that  the  eontestant  "is  now,  and  for 
more  than  two  years  last  past  has  been,  a  resident  and  elector"  of 
the  eonntj  and  state^  bat  omitted  the  supervisorial  district,  it  was 
proper  to  allow  the  contestant,  within  f ortj  days  after  the  retnm 
day  of  the  election,  to  amend  the  statement  hj  the  proper  addition 
of  soch  district.  Such  amendment  is  to  be  deemed  a  statement  of 
facts  as  of  the  date  of  the  commencement  of  the  contest;  and  if  it 
be  deemed  the  filing  of  a  new  statement  as  of  the  date  of  the 
amendment,  the  court  would  have  jurisdiction,  and  in  the  absence 
of  objection  to  the  proceeding  the  defendant  is  presumed  to  have 
appeared  thereto,  and  there  is  no  ground  of  reversal. 

Id. — Admission  of  Pleadings. — ^Where  the  defendant  took  no  issue 
upon  the  averment  that  the  contestant  was  a  resident  and  elector 
of  the  supervisorial  district,  it  stands  as  an  admitted  fact,  and  need 
not  be  proved. 

Id. — PBESUMPnoN  of  Adjoubnment  of  Oouet — End  of  Teiait— Find- 
ings.— The  trial  is  not  ended  until  the  filing  of  the  findings;    and 
where  this  took  place  on  the  next  day  after  the  dose  of  the  evidence, 
•  it  must  be  presumed  that  the  court  regularly  adjourned  until  that 
day. 

CXLJI.  Cal.— 8t 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Devlin  &  Devlin,  and  James  B.  Devine,  for  Appellant 

A.  L.  Shinn,  and  B.  T.  McKisick,  for  Respondent. 

SHAW,  J. — This  was  a  proceeding  to  contest  the  election 
of  the  defendant  to  the  oflSce  of  member  of  the  board  of  su- 
pervisors of  the  fifth  district  of  Sacramento  County.  The 
plaintiff  had  judgment  in  the  court  below,  and  the  defendant 
appeals. 

The  original  statement  of  contest  was  filed  November  29, 
1902.  The  allegation  of  the  original  statement  showing  the 
right  of  the  contestant  to  maintain  the  contest  was  contained 
in  paragraph  three  of  the  statement,  and  did  not  state  that  the 
contestant  was  an  elector  of  the  supervisorial  district.  On  the 
last  day  of  the  trial  the  plaintiff,  by  leave  of  court,  over 
the  objection  of  the  defendant,  amended  paragraph  three  of 
the  statement  of  contest  so  as  to  make  it  read  as  follows,  the 
words  inserted  by  the  amendment  being  italicized:  "That 
plaintiff  is  now  and  for  more  than  two  years  last  past  has 
been  a  resident  and  elector  of  the  county  of  Sacramento,  state 
of  California,  and  of  the  fifth  supervisorial  district  therein,'^ 
This  amendment  was  made  on  the  eighteenth  day  of  Decem- 
ber following  the  election  in  November,  1902,  and  within 
forty  days  after  the  return  day  thereof.  The  appellant  con- 
tends that  the  amendment  must  be  considered  as  taking  effect 
on  the  day  it  was  made,  and  is  to  be  construed  as  an  allega- 
tion that  at  that  time  the  plaintiff  was  an  elector  of  the  dis- 
trict, and  that  it  cannot  be  construed  to  mean  that  he  had 
been  theretofore  such  elector.  From  this  appellant  reasons 
that  as  section  1111  of  the  Code  of  Civil  Procedure  gives  the 
right  to  contest  only  to  one  who  is  an  elector  of  the  district 
in  which  the  oflSce  is  to  be  exercised,  the  statement  is  insufS- 
cient  to  give  a  right  of  action  or  to  give  the  court  jurisdiction 
to  entertain  the  same.  An  amendment  to  a  statement  of  con- 
test is  to  be  construed  by  the  same  rule  as  an  amendment  to  a 
complaint.     Unless  from  the  nature  of  the  fact  alleged,  or 
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otherwise,  the  contrary  appears,  it  is  to  be  deemed  a  state- 
ment of  facts  existing  at  the  commencement  of  the  action 
or  proceeding.  The  amendment  in  question  must  be  thus 
construed.  It  takes  effect  as  if  it  had  been  originally  incor- 
porated in  the  statement.  And  even  if  this  were  to  be  con- 
sidered as  the  filing  of  a  statement  at  the  date  of  the  filing  of 
the  amendment,  the  court  would  still  have  jurisdiction,  for  it 
was  within  the  forty  days  allowed  for  the  initiation  of  a  con- 
test, and  although  the  proceeding  would  be  irregular  it  would 
not  be  void,  nor  would  the  irregularity  be  suflScient  in  this 
case  to  require  a  reversal.  No  motion  was  made  to  dismiss 
the  proceeding  for  want  of  jurisdiction.  If  the  point  had  been 
made  the  contestant  could  then  have  begun  new  proceedings* 
By  allowing  the  time  to  lapse,  the  contestee  must  be  deemed 
to  have  appeared  to  the  contest  as  a  new  proceeding,  if  it  is 
necessary  to  consider  it  such,  and  to  have  waived  any  objec- 
tion to  the  manner  in  which  he  was  brought  before  the  court. 
There  is  nothing  in  the  objection  that  the  court  did  not  grant 
leave  to  make  the  amendment  in  the  form  in  which  it  appears. 
In  allowing  amendments  the  court  does  not  usually  take  pains 
to  state  in  exact  terms  the  aUegation  to  be  allowed.  It  is 
clear  that  the  only  purpose  of  the  amendment  was  to  make 
the  statement  show  that  the  plaintiff  was  entitled  to  maintain 
the  proceeding,  and  that  both  court  and  counsel,  in  speaking 
of  the  matter,  were  referring  to  such  an  amendment  as  would 
be  effectual  for  that  purpose,  and  intended  precisely  such  an 
amendment  as  the  contestant  made. 

The  appellant  further  contends  that  the  evidence  is  insuffi- 
cient to  prove  the  fact  that  the  contestant  was  such  elector  at 
the  time  and  for  the  period  mentioned.  No  evidence  was 
necessary;  for  the  defendant  had  an  opportunity  to  answer 
the  amendment,  and  failed  to  do  so.  It  therefore  stands  as  an 
admitted  fact  in  the  case.  Moreover,  the  bill  of  exceptions 
contains  this  statement:  *'It  was  admitted  that  both  plaintiff 
.  .  .  and  defendant  were  electors  of  the  said  fifth  supervi- 
sorial district."  This  admission  was  made  apparently  on  the 
last  day  of  the  trial,  and  presumably  immediately  after  the 
amendment  of  the  statement  aforesaid.  The  admission  is  not 
specific  as  to  the  time  to  which  it  relates,  but  in  view  of  the 
pleadings  it  must  be  construed  as  an  admission  that  they  were 
electors  as  alleged  in  their  respective  pleadings,  and  is  suffi- 
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oient  to  support  the  finding  with  respect  to  the  allegation  in 
question  even  if  such  a  finding  had  been  necessary. 

Another  objection  is,  that  the  court  lost  jurisdiction  to 
enter  judgment  because,  as  appears  from  the  bill  of  excep- 
tions, the  trial  closed  on  December  18th,  and  findings  were 
filed  and  judgment  entered  on  the  day  following.  We  do  not 
think  there  is  any  merit  in  this  point.  A  formal  adjourn- 
ment is  not  necessary  as  a  part  of  the  record  in  the  case,  and 
in  the  absence  of  any  showing  to  the  contrary  it  wiU  be  pre- 
sumed that  the  court  adjourned  until  next  day.  A  superior 
court  is  always  open,  except  on  legal  holidays,  and  may  sit  at 
any  time.  (Code  Civ.  Proc.,  sees.  73,  74.)  The  trial  is  not 
ended  until  the  filing  of  the  findings,  and  as  this  took  place 
on  the  next  day  after  the  close  of  the  evidence  we  will  pre- 
sume that  the  court  regularly  adjourned  until  that  day. 

The  plaintiff  and  the  defendant  were  opposing  candidates 
for  the  office  in  question.  By  the  election  returns,  as  com- 
piled by  the  canvassing  board,  the  defendant  appeared  to 
have  received  a  majority  of  five,  and  was  duly  declared  elected 
by  that  board.  Upon  the  trial  of  the  contest  the  court  found 
that  a  number  of  the  ballots  counted  by  election  officers  were 
illegal  and  refused  to  count  them,  the  result  of  which  was 
that  upon  the  count  as  made  by  the  court  the  plaintiff  re- 
ceived a  majority  of  forty-four  votes,  and  judgment  was  given 
declaring  him  elected  accordingly.  The  appellant  objects  to 
a  great  many  of  the  ballots  which  were  counted  by  the  court 
in  favor  of  the  respondent,  and  also  to  the  action  of  the 
court  in  refusing  to  count  numerous  ballots  apparently  for 
the  appellant,  but  which  were  rejected  because  of  illegal 
marks  thereon.  We  have  carefully  examined  the  ballots,  and 
find  that  of  the  ballots  for  the  appellant  which  the  court 
refused  to  count  for  him  there  were  only  sixteen  concerning 
which  there  could  be  any  doubt  that  the  court  correctly 
rejected  them,  and  of  the  ballots  counted  for  the  respondent, 
over  the  objection  of  appellant,  there  are  but  fourteen  which 
contain  marks  which  have  not  by  this  court  been  held  to  be 
lawful.  Giving  the  appellant  the  benefit  of  all  these  doubtful 
ballots,  the  result  would  be  that  thirty  would  be  taken  from 
the  majority  of  forty-four  found  by  the  court,  leaving  the 
respondent  still  with  a  majority  of  fourteen.  Under  these 
circumstances,  we  do  not  deem   it  necessary  to  notice  the 
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ballots  in  detail  The  law  respecting  the  form  of  the  ballots 
and  the  rules  by  which  they  are  to  be  rejected  upon  a  con- 
test was  amended  in  material  respects  by  the  last  legislature, 
and  for  that  reason  a  consideration  by  this  court  of  the  pre- 
vious law  relating  to  these  subjects  would  serve  no  useful 
purpose.  We  find  no  error  in  the  record  sufficient  to  justify 
a  reversal 
The  judgment  is  affirmed. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J., 
and  Henshaw,  J.,  concurred. 

Rehearing  denied. 


[Sae.  No.  1165.    In  Bank.— March  14,  1904.] 

MARION  FEESHOUR,  Appellant,  v.  CHARLES  B.  HOW- 
ARD,  Respondent 

Election  Ck)NTKST — MARinn  Ballots — FAn«uBB  of  OmoERs  to  Be- 
MOYB  NuiCBES. — The  faUure  of  the  officers  of  election,  through  care- 
leBsneea  or  ignorance,  to  remove  the  number  from  ballots  cast  does 
not  leave  such  an  identifying  mark  as  renders  the  ballots  iUegal. 
It  is  onlj  distinguishing  marks  made  by  the  voter  which  demand 
the  rejection  of  a  ballot  on  that  ground. 

Id. — ^Amindmxkt  of  Statement  at  Trial — New  Charge  of  Fraxtdit- 
LKNT  Conduct. — ^VHiere  the  original  statement  of  the  grounds  of 
contest  did  not  allege  any  fraudulent  or  corrupt  misconduct  of  the 
election  officers  in  failing  to  remove  the  numbers  from  ballots  at  a 
certain  precinct,  but  assailed  the  ballots  as  haying  an  identifying 
mark,  it  was  not  error  to  refuse  to  allow  the  statement  to  be 
amended  at  the  close  of  the  trial,  by  charging  that  such  failure  was 
for  the  intended  purpose  of  enabling  a  record  to  be  made  of  how 
each  voter  voted,  and  to  prevent  a  fair  election  at  that  precinct. 

Id. — Special  Proceeding — Strict  Pursuance  of  Statute — Object  of 
Law. — ^An  election  contest  is  a  special  proceeding,  and  the  require- 
ments of  the  code  in  reference  thereto  must  be  strictiy  followed. 
The  object  of  the  law  is  plainly  to  require  notice  in  advance  of 
the  trial  to  the  defendant,  who  is  declared  elected,  and  whose  right 
to  the  office  is  questioned,  of  the  grounds  on  which  his  right  to  the 
office  is  contested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County.    H.  M.  Albery,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
James  F.  Farraher,  for  Appellant. 
O'Neill  &  Butler,  for  Eespondent. 

VAN  DYKE,  J. — This  is  an  election  contest  for  the  office 
of  sheriff  of  the  county  of  Siskiyou.  The  election  was  held 
on  November  4,  1902.  By  the  returns,  as  canvassed  by  the 
board  of  supervisors,  the  respondent  received  1,878  votes  and 
the  appellant  1,816  votes,  giving  the  respondent  a  majority 
of  sixty-two  votes.  In  the  petition  or  complaint  filed  by  the 
appellant  irregularities  were  charged  in  certain  precincts  in 
said  county  in  the  receiving  and  counting  of  alleged  illegal 
ballots  for  respondent.  As  a  result  of  the  trial  there  was  a 
net  reduction  from  respondent's  majority,  as  declared  by  the 
board  of  supervisors,  of  forty-nine  votes,  leaving  his  majority 
at  thirteen  votes. 

The  only  question  presented  on  the  appeal,  as  stated  by 
appellant's  counsel,  is  in  reference  to  the  Oro  Fino  precinct 

At  the  hearing  of  the  contest  in  the  court  below  the  county 
clerk  produced  a  package  containing  the  voted  ballots  at  the 
Oro  Fino  election  precinct,  which  were  **  offered  by  counsel 
for  contestant  as  an  exhibit,  and  for  the  sole  purpose  of  call- 
ing the  court's  attention  to  the  condition  of  the  ballots,  and 
as  a  basis  for  a  motion  for  an  order  rejecting  the  entire  bal- 
lots of  said  precinct,  and  it  appeared  therefrom  that  each  and 
all  of  said  ballots  had  yet  attached  to  them  and  not  separated 
the  slips  bearing  the  numbers  thereof."  The  precinct  reg- 
ister of  Oro  Fino  precinct  was  also  offered  in  connection  with 
the  foregoing,  and  thereupon  counsel  asked  that  all  the  ballots 
for  the  Oro  Fino  precinct  cast  at  the  said  election  be  rejected, 
which  request  or  motion  on  the  part  of  the  contestant,  upon 
objection  by  the  contestee,  was  denied  by  the  court,  and  this 
action  of  the  court  is  assigned  as  error.  Thereupon  counsel 
for  contestant  offered  the  following  amendment  to  his  written 
complaint  or  statement,  to  wit:  ** Contestant  avers  the  fact 
to  be  that  the  failure  of  said  board  of  judges  to  separate  the 
slip  containing  the  number  of  the  ballot  from  each  of  the 
ballots  cast  at  the  Oro  Fino  election  precinct  and  to  imme- 
diately destroy  same,  was  for  the  purpose,  so  designed  and 
intended,  of  enabling  a  record  to  be  made  of  how  each  and  all 
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the  votes  in  said  Oro  Fino  precinct  voted,  thereby  prevent- 
ing a  fair  election  in  said  precinct."  The  request  to  file  the 
amendment  was  denied  by  the  court,  which  action  of  the  court 
is  also  assigned  as  error  by  the  appellant.  The  contest  is 
based  upon  the  misconduct  or  malconduct  of  the  board  of 
judges  of  certain  precincts  enumerated  in  the  contest,  as 
shown  by  the  original  complaint  or  statement,  in  carelessly 
and  erroneously  receiving  and  counting  a  number  of  illegal 
and  unlawful  ballots  in  each  of  said  precincts,  specifying  the 
same,  so  marked  by  the  voters  that  each  of  them  could  be 
readily  distinguished  from  the  other  ballots.  In  reference  to 
the  Oro  Fino  election  precinct  the  original  complaint  or  state- 
ment simply  alleges  that  the  officers  constituting  the  board  of 
judges  of  said  precinct  were  guilty  of  misconduct  consisting 
''of  neglecting  and  failing  to  separate  the  slip  containing  the 
number  of  the  ballot  from  each  of  the  ballots  cast  at  said 
election  precinct  on  said  fourth  day  of  November,  1902.  That 
said  malconduct  on  the  part  of  said  board  of  judges  left  said 
ballots  and  each  of  them  with  an  identifying  mark  thereon 
that  rendered  them  readily  distinguishable  from  the  ballots 
of  each  of  the  other  electors  who  voted  at  said  precinct  at 
said  election."  There  is  no  allegation,  however,  that  there 
was  any  fraudulent  or  corrupt  misconduct  on  the  part  of  the 
judges  of  election  at  any  of  the  precincts.  The  court  finds 
**that  there  was  no  malconduct  whatever  on  the  part  of  the 
board  of  judges  of  Oro  Pino  election  precinct,  appointed  by 
the  board  of  supervisors,  and  who  did  in  fact  serve  as  such 
judges  at  the  general  election  held  in  said  county  and  state 
on  the  fourth  day  of  November,  1902,  in  said  Oro  Fino  elec- 
tion precinct,  and  there  were  in  fact  no  illegal  votes  cast, 
counted,  or  canvassed  for  the  contestee,  Charles  B.  Howard, 
therein;  neither  were  there  any  legal  votes  cast  in  said  pre- 
cinct in  favor  of  said  contestant,  Marion  Freshour,  that  were 
not  in  fact  counted  and  canvassed  for  him."  The  failure  or 
neglect  through  ignorance  or  carelessness  on  the  part  of  the 
precinct  election  officers  to  remove  the  number  of  the  ballot 
did  not  have  the  effect  to  make  the  ballot  illegal  on  the  ground 
of  a  distinguishing  mark  placed  thereon  by  the  voter.  (Pol. 
Code,  sec.  1215.)  In  Farnham  v.  Balwnd,  134  Cal.  151,  this 
question  was  considered,  and  the  court  in  that  ease  said:  '*It 
is  claimed  that  the  trial  court  should  have  rejected  ballots 
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whieh  had  the  stub  attached  to  them — a  stub  that  should  have 
remained  in  the  book  from  which  the  ballots  were  taken.  We 
hold  that  these  ballots  were  properly  counted;  and  likewise 
those  ballots  were  properly  counted  which  the  officers  of  elec- 
tion placed  in  the  ballot-box  without  first  tearing  therefrom 
the  numbers  attached.  It  is  quite  apparent  that  these  vida- 
tionjs  of  the  law  arose  from  the  carelessness  of  the  election 
officers.  Such  carelessness  or  malconduct  upon  the  part  of 
those  officers  may  render  them  liable  to  severe  penalties;  but 
that  is  all.  The  law  as  to  identifying  marks  refers  to  marks 
made  by  the  voter,  and  it  is  only  marks  made  by  him  that  de- 
mand the  rejection  of  the  ballot."  In  People  v.  Preweii, 
124  CaL  13,  after  citing  cases  to  the  point,  it  is  said:  ''The 
principle  underlying  these  decisions  is,  that  the  rights  of 
the  voters  should  not  be  prejudiced  by  the  errors  or  wrongful 
acts  of  the  officers  of  election,  unless  it  shall  appear  that  a 
fair  election  and  an  honest  count  were  thereby  prevented.'* 
And  the  code  declares":  *'No  irregularity  or  improper  conduct 
in  the  proceedings  of  the  judges,  or  any  of  them,  is  such  mal- 
conduct as  avoids  an  election,  unless  the  irregularity  or  im- 
proper  conduct  is  such  as  to  procure  the  person  whose  right 
to  the  office  is  contested  to  be  declared  elected,  when  he  had 
not  received  the  highest  number  of  legal  votes."  The  cases 
cited  and  relied  upon  by  appellant  do  not  militate  against 
the  foregoing  rule. 

An  election  contest  is  a  special  proceeding,  and  the  require- 
ments of  the  code  in  reference  thereto  must  be  strictly  fol- 
lowed. It  is  required  that  a  written  statement  setting  forth 
the  particular  grounds  of  the  contest,  verified  by  an  affidavit 
of  the  contesting  party,  shall  be  filed  within  forty  days  after 
the  return  day  of  the  election.  (Code  Civ.  Proc.,  sec.  1115.) 
And  when  the  reception  of  illegal  votes  is  alleged  no  testi- 
mony in  reference  thereto  can  be  received,  unless  the  con- 
testant shall  deliver  to  the  opposite  party,  at  least  three  days 
before  the  trial,  a  written  list  of  the  number  of  illegal  votes 
and  by  whom  given.  (Code  Civ.  Proc.,  sec.  1116.)  The  pur- 
pose of  the  law  is  very  plain.  The  party  who  is  declared 
elected,  and  whose  right  to  hold  the  office  is  questioned,  should 
have  notice  in  advance  of  the  trial  of  the  grounds  oa  whieh 
his  right  to  the  office  is  contested.  In  the  statement  or  com- 
plaint filed  by  the  contestant  herein  there  was  no  allegation 
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of  any  fraudulent  or  corrupt  misconduct  on  the  part  of  the 
ofScers  in  said  Oro  Fino  election  precinct  in  not  removing  the 
numbers  from  the  ballots  cast  thereat  The  case  went  to  trial 
on  the  issue  made  by  this  statement  or  complaint  and  the 
answer  thereto,  on  January  15,  1903.  The  proposed  amend- 
ment was  offered  at  the  close  of  the  trial,  as  appears  by  the 
bill  of  exceptions.  It  contained  a  new  specification  or  ground 
of  contest,  and  the  code  requires,  as  above  appears,  that  the 
statement  or  ground  of  contest  should  be  filed  within  forty 
days  from  the  return  day  of  the  election.  Under  these  cir- 
cumstances it  was  not  error  on  the  part  of  the  court  below 
in  refusing  to  allow  the  proposed  amendment  to  be  filed. 
Judgment  affirmed. 

Angellotti,  J.,  Shaw,  J,,  McFarland,  J.,  Lorigan,  J.,  and 
Henshaw^  J.,  concurred. 


[8.  F.  No.  8414.    Departm^t  One.— March  15,  1904.] 

SAVINGS  BANK  OF  SANTA  ROSA,  Respondent,  v. 
GEORGIANA  L.  SCHELL,  Executrix,  etc.,  et  al.,  Ap- 
pellants. 

JUPGMXNT  BT  DEFAULT — SxTTmo  Asn>E — ExousABLB  Neolegt. — Where 
upon  a  motion  to  set  aside  a  judgment  by  default  the  facts  estab- 
lished show  excusable  neglect,  it  was  error  for  the  court  to  denj 
the  motion. 

Estates  or  Deceased  Persons — ^Fajolt  Allowance — Fraud — Sale 
OF  Bealty— AonoN  in  Equitt  by  Mortgagee  of  Heir — ^Pay- 
ment FROM  Proceeds — ^Pleading. — ^Where  the  executrix  of  an  estate, 
who  was  the  widow,  and  to  whom  the  will  gave  aU  the  income  for 
the  support  of  the  family  until  the  youngest  child  arrived  of  age, 
by  fraudulent  concealment  of  the  fact  that  the  income  and  bor- 
rowed money  had  been  sufficient  for  the  support  of  the  family, 
and  by  falsely  representing  to  the  court  that  the  moneys  received 
by  her  had  been  insufficient,  obtained  a  family  allowance  for 
thirty  thousand  dollars  reaching  back  for  many  years,  and 
obtained  a  sale  of  realty  with  intent  to  apply  the  proceeds  to  herself 
in  payment  of  the  allowance,  a  mortgagee  of  an  heir  who  had  bor- 
rowed money  to  help  support  the  family  may  maintain  an  action 
in  equity  to  enforce  the  payment  out  of  the  proceeds  of  sale  in  the 
hands  of  the  executrix;  and  the  complaint  of  such  mortgagee, 
showing  aU  of  the  facts  and  seeing  such  relief,  states  a  eanse  of 
action. 
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Id. — Cask  Applied  and  Athbmed — ^Eights  of  Mortoagee  of  Hktr. — 
The  case  of  Curtis  ▼.  Schell,  129  Cal.  208,  is  affirmed  and  applied 
to  the  present  action  bj  the  mortgagee  of  an  heir.  It  is  sufficient 
that  the  loan  was  made  to  the  heir  with  the  expectation  that  the 
executrix  would  deal  honestly  and  fairlj,  and  not  seek  to  defraud 
the  heirs  or  their  assigns  or  mortgagees  by  such  a  course  as  waa 
pursued  by  her. 

Id.— Statute  of  Limitations — Constructivb  Trust  in  Proceeds  of 
Sale — Beoinnino  of  Injury  to  Mortgagee. — By  reason  of  the 
fraud  of  the  executrix  in  obtaining  the  family  allowance,  and  the 
order  of  sale  to  pay  the  same,  she  became  a  constructiye  trustee  of 
the  plaintiff  with  respect  to  any  money  she  might  receive  out  of 
the  proceeds  of  sale.  The  statute  of  limitations  did  not  begin  to  run 
against  the  plaintiff  as  mortgagee  of  the  heir  to  enforce  payment 
from  such  proceeds  from  the  date  of  the  family  allowance,  nor 
from  the  date  of  the  order  of  sale,  but  only  from  the  time  when 
the  mortgagee  was  first  injured  by  being  deprived  of  his  mortgage 
lien  by  sale  to  the  purchaser,  from  whom  the  proceeds  were  received. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fisher  Ames,  for  Appellants. 

Thomas  Butledge,  and  James  W.  Oates,  for  Respondent. 

SHAW,  J. — This  is  an  appeal  by  the  defendants,  Qeorgiana 
L.  Schell,  as  executrix  and  individually,  and  Frederick  A. 
'Schell,  from  a  judgment  by  default  after  demurrer  overruled, 
and  after  a  motion  to  open  the  default  had  been  denied. 

As  we  think  the  court  erred  in  denying  the  motion  to  set 
aside  the  default,  it  is  necessary  first  to  consider  that  question. 
The  defendants'  attorney,  Mr.  Ames,  resides  in  San  Fran- 
cisco; the  plaintiff's  attorney,  Mr.  Rutledge,  at  Santa  Rosa. 
The  appealing  defendants  filed  a  demurrer  to  the  complaint, 
which  was  overruled  on  January  11,  1902.  On  January  22d 
Mr.  Ames  received  notice  of  the  ruling  from  Mr.  Rutledge  by 
letter,  which  stated  that  Mr.  Ames  could  have  ten  days'  time 
to  answer.  On  January  28th  Mr.  Ames  wrote  to  Mr.  Rut- 
ledge inclosing  a  stipulation,  giving  him  ten  days'  additional 
time,  and  asking  Mr.  Rutledge  to  sign  and  return  the  same. 
Not  receiving  any  answer,  on  the  1st  of  February  he  en- 
deavored to  telephone  to  Mr.  Rutledge,  but  was  informed  by 
the  telephone  company  that  Rutledge  could  not  be  found,  but 
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that  it  would  continue  to  search  for  him,  and  would  let  him 
know  within  twenty-four  hours.  The  next  day,  not  hearing 
further,  he  inquired  of  the  telephone  company,  and  was  in- 
formed that  they  had  been  unable  to  find  Mr.  Butledge.  On 
the  3d  he  again  endeavored  to  telephone  Mr.  Rutledge,  but 
again  failed  for  the  same  reason.  He  then  wrote  to  Mr.  Butts, 
also  an  attorney  at  Santa  Rosa,  asking  him  to  see  Mr.  But- 
ledge and  obtain  an  extension  of  time  to  answer.  On  Febru- 
ary 6th  he  received  a  postal-card  from  Mr.  Butts,  mailed  on 
the  5th,  stating  that  Mr.  Butledge  had  been  away  from  his 
office  for  a  week;  that  he  had  seen  him  about  the  matter,  and 
that  Butledge  was  sick  and  had  told  him  to  tell  Mr.  Ames  to 
take  all  the  time  he  wanted  to  answer.  On  the  same  day  Mr. 
Ames  received  from  Butledge  the  stipulation  which  he  had 
previously  sent  him,  properly  signed.  The  stipulation  was 
in  typewriting  and  the  date  was  written  by  Mr.  Ames  **  Janu- 
ary — ,  1902.'*  Mr.  Butledge  had  inserted  the  figure  **5"  in 
the  blank,  but  had  not  changed  the  word  "January"  to 
** February."  From  this  information  Mr.  Ames  believed  that 
Mr.  Butledge  would  not  urge  him  with  respect  to  the  answer, 
and,  being  pressed  with  other  business,  did  not  get  his  an- 
swer prepared  until  the  1st  of  March,  when  he  mailed  it  to 
his  client,  who  lived  at  Santa  Bosa,  to  be  verified.  It  was 
verified  and  returned  to  him  on  the  7tb  of  March,  and  was 
by  him  mailed  to  the  clerk  at  Santa  Bosa  on  March  11th,  but 
did  not  reach  there  until  the  12th.  In  the  mean  time  the 
default  was  entered  on  March  10th.  Motion  was  promptly 
made  to  set  aside  the  same  upon  affidavit  showing  the  above 
facts.  In  a  counter  affidavit  Mr.  Butledge  denies  that  he  had 
any  conversation  whatever  with  Mr.  Butts  in  regard  to  the 
extension  of  time,  or  that  he  had  said  to  him  that  Mr.  Ames 
could  take  all  the  time  he  wanted,  or  any  words  to  that  effect. 
An  affidavit  of  Mr.  Butts  was  filed,  stating  that  he  did  have 
the  conversation  as  above  stated.  So  far  as  these  affidavits 
are  in  contradiction,  the  action  of  the  lower  court  must  be 
taken  as  conclusive,  and  the  denial  of  Mr.  Butledge  must  be 
taken  as  true.  The  fact  remains,  however,  that  Mr.  Ames  had 
the  information  from  a  reliable  attorney,  who  had  been  re- 
quested by  him  to  make  the  inquiry  in  his  behalf,  informing 
him  that  Mr.  ^Butledge  was  sick  and  had  sent  him  word  that 
he  could  take  all  the  time  he  wanted  to  answer.    He  was  fur- 
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ther  informed,  and  correctly,  that  at  that  time  Mr.  Rutledge 
was  sick  and  did  not  desire  to  press  the  matter.  It  is  diffi- 
cult to  lay  down  a  rule  which  will  apply  to  all  cases  of  this 
character.  The  information  which  Mr.  Ames  had  received 
was  of  a  character  and  from  a  source  which  would  naturally 
induce  him  to  rely  upon  it.  His  belief  that  it  was  true  was 
not  under  the  circumstances  unreasonable,  and  it  is  his  belief 
and  the  reasonableness  thereof  that  controls  the  question. 
We  think,  under  the  circumstances,  that  his  neglect  or  delay 
— for  it  would  not  have  been  neglect  if  his  belief  had  been 
well  founded — ^was  excusable,  within  the  meaning  of  the  stat- 
ute, which  requires  a  default  to  be  set  aside  where  the  same 
was  taken  through  the  excusable  neglect  of  the  other  party. 
For  this  reason  the  motion  to  open  the  default  should  have 
been  granted,  and  therefore  the  judgment  must  be  reversed. 
The  appeal  from  the  judgment  presents  the  question  of  the 
sufficiency  of  the  complaint  and  the  statute  of  limitations 
which  arises  upon  the  demurrer  thereto,  and  this  makes  it 
necessary  to  consider  those  questions. 

The  case  is  similar  in  most  respects  to  that  of  CuHis  ▼. 
Schell,  129  Cal.  208.*  The  facts,  briefly  stated,  are  as  fol- 
lows: Theodore  L.  Schell  died  in  December,  1877.  His  will 
appointed  his  widow,  Georgiana  L.  Schell,  and  another  per- 
son, executor  and  executrix  of  his  estate.  The  executor  died 
in  1886,  and  she  thereafter  became,  and  still  is,  the  sole  ex- 
ecutrix. The  will  devised  one  third  of  the  estate  to  the  widow 
and  the  remaining  two  thirds  to  his  six  surviving  children, 
the  youngest  of  whom  was  two  years  old  at  the  death  of  the 
testator.  It  provided  that  the  estate  should  remain  intact 
until  the  youngest  son  should  become  twenty-one  years  of 
age,  which  would  be  in  December,  1896,  and  meanwhile  aU 
incomes  were  to  be  paid  to  the  executrix  for  the  support  of 
herself  and  the  children,  and  expended,  as  she  might  deem 
proper  and  expedient.  She  mortgaged  her  interest  in  1883, 
and  also  in  1887,  to  obtain  money,  additional  to  the  income, 
with  which  to  support  the  family.  It  was  these  mortgages 
which  were  under  consideration  in  CuHis  v.  SchM,  129  Cal. 
208.*  On  December  2,  1892,  the  defendant  Frederick,  who 
was  a  son  of  deceased,  mortgaged  to  the  plaintiff  his  interest 
in  the  estate  for  the  sum  of  $3,750.    The  money  thus  pro- 

»79  Am.  St.  Bep.  107. 
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cured  was  borrowed  by  Frederick  for  the  purpose  of  pro- 
viding additional  funds  for  the  support  of  the  family,  and 
was  received  by  the  executrix  and  used  by  her  for  that  pur- 
pose. Afterwards  the  mortgage  was  foreclosed  and.  Fred- 
erick's interest  sold  to  the  plaintiff  on  the  foreclosure  sale. 
The  income  of  the  property  and  the  money  raised  by  mortgage 
were  sufficient  for  the  support  of  the  family.  On  December  4, 
1896,  the  executrix  obtained  an  ex  parte  order  in  the  matter  of 
the  estate  for  a  family  allowance  of  $150  per  month,  reaching 
back  to  1880,  amounting  to  $30,000.  She  then  filed  a  petition 
for  an  order  of  sale  of  all  the  real  property  for  the  purpose 
of  paying  said  allowance,  which  order  was  granted  on  April 
27, 1897.  No  sale  of  the  property  took  place  under  this  order, 
however,  until  May,  1900.  The  money  received  upon  the  pro- 
bate sale  has  been  deposited  in  bank  subject  to  the  order  of 
the  court.  The  order  for  the  family  allowance  was  obtained 
by  concealing  from  the  court  the  fact  that  the  income  and 
borrowed  money  had  been  sufficient  for  the  support  of  the 
family,  or  that  any  money  had  been  borrowed  at  all  for  that 
purpose,  and  by  falsely  representing  to  the  court  that  the 
moneys  received  by  her  had  been  insufficient.  Other  facts 
appearing  in  the  complaint  are  also  stated  in  Curtis  v.  Schell, 
129  Cal.  208,*  and  need  not  be  further  stated  here.  It  is 
clear  that  the  scheme  of  the  executrix,  as  set  forth  in  the  com- 
plaint, was  to  deprive  the  mortgagee  of  its  security,  by  selling 
the  property  at  probate  sale  free  of  the  mortgage,  and,  by 
means  of  the  direction  to  pay  the  family  allowance,  appro- 
priate all  the  proceeds  to  her  own  use,  and  thus  defraud  the 
mortgagee  of  the  amount  due  upon  its  mortgage. 

The  only  point  in  which  this  case  can  be  distinguished  from 
that  of  Curtis  v.  ScheU  is,  that  the  mortgages  considered  in 
that  case  were  executed  by  the  widow  herself,  on  her  indi- 
vidual interest  in  the  estate,  whereas  this  mortgage  was  made 
for  the  benefit  of  the  son  Frederick  upon  his  interest  We  do 
not  see  how  this  can  make  any  difference  in  the  legal  effect  of 
the  transaction  or  divest  it  of  its  fraudulent  character.  Un- 
doubtedly, if  the  executrix,  having  received  this  money  from 
the  child  for  the  purpose  of  aiding  in  the  general  support,  and 
having  obtained  this  family  allowance  on  the  representation 
that  she  had  supported  the  family  out  of  her  own  means,  was 
attempting  by  means  of  the  probate  sale  to  obtain  the  whole 

*79  Am.  St.  Bep.  107, 
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of  the  estate  for  herself  by  this  fraudulent  procedure,  the 
child  would  have  the  same  rights  to  reach  the  proceeds,  as  the 
mortgagee  was  held  to  have  in  Curtis  v.  ScheU.  The  money 
f umiAed  by  the  child  havin-g  been  obtained  by  a  mortgage  of 
the  child's  interest  in  the  estate,  the  mortgagee,  having  a  lien 
upon  the  interest  of  the  child,  is  substituted  to  the  child's 
rights  with  respect  to  the  fraudulent  transactions.  By  its 
purchase  of  the  property  on  foreclosure  sale  the  plaintiff  occu- 
pies the  same  position  with  respect  to  the  property  that  Fred- 
erick Schell  would  have  occupied  before  the  sale.  It  is  not 
necessary  to  the  plaintiff's  case  that  it  should  have  made  the 
loan  to  Frederick  on  the  understanding  that  the  money  would 
be  repaid  to  it  out  of  the  family  allowance,  if  the  land  should 
be  taken  for  that  purpose  in  course  of  administration.  If 
the  order  had  been  honestly  obtained,  and  included  only  the 
money  actually,  and  from  reasonable  necessity,  furnished  by 
the  executrix  out  of  her  own  resources,  other  than  the  income 
3f  the  estate  or  the  property  sold,  to  support  the  family,  or 
if  it  had  not  been  accompanied  with  the  intent  to  defraud  the 
plaintiff,  there  would  have  been,  in  the  first  contingency  sup- 
posed, no  remedy  for  the  plaintiff,  and  in  the  second  contin- 
gency, no  occasion  to  apply  for  relief.  It  is  suflScient  on  this 
point  that  the  loan  was  made  with  the  expectation  on  the  part 
of  the  plaintiff  that  the  executrix  would  act  honestly  and 
fairly,  and  not  seek  to  defraud  the  heirs,  their  assigns  or 
mortgagees,  by  an  order  ostensibly  to  repay  to  her  moneys 
expended  by  her  to  support  the  family,  but  which  would 
really  have  the  effect  of  giving  to  her  absolutely  the  money 
which  plaintiff,  through  Frederick's  intervention,  had  fur- 
nished for  family  support,  a  result  accomplished  by  taking  to 
herself  the  proceeds  of  Frederick's  share  on  which  plaintiff 
had  advanced  the  money.  For  these  reasons,  and  on  the  au- 
thority of  the  case  of  Curtis  v.  SckeU,  we  think  the  complaint 
must  be  held  sufficient. 

It  is  urged  that  the  action  is  barred  by  the  statute  of  limi- 
tations because  it  was  not  begun  within  three  years  after  the 
order  for  the  family  allowance,  nor  within  three  years  after 
the  order  for  the  sale  of  the  real  estate.  The  judgment  in  the 
case,  however,  does  not  purport  to  set  aside  the  order  for  the 
sale  of  the  real  estate.  The  plaintiff  had  the  option  to  allow 
thAt  order  to  stand,  if  it  chose  to  do  so,  and  to  seek  only  to 
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reach  the  proceeds  of  any  sale  in  pursuance  thereof.  It  may 
have  been  satisfied  that  the  sale  under  the  probate  order  would 
be  to  its  advantage,  provided  it  still  preserved  its  right  to 
reach  the  proceeds.  Where  a  fraudulent  scheme  is  attempted 
by  v^hich  another  is  to  be  deprived  of  property,  he  is  not 
obliged  to  anticipate  the  damage  from  the  beginning  of  the 
transaction,  and  his  right  of  action  to  prevent  the  fraud  does 
not  begin  to  run  from  the  time  of  the  occurrence  of  the  first 
step  in  the  scheme,  where  it  consists  of  successive  acts  tran- 
spiring at  different  times,  all  of  which  must  occur  to  cause 
injury  or  deprivation  of  property.  Fraud  without  damage 
gives  no  right  of  action,  and  the  party  attempted  to  be  de- 
frauded may,  if  he  chooses,  await  actual  damage  or  actual 
invasion  of  some  right,  before  attempting  to  prevent  or  set 
aside  the  fraudulent  act.  By  reason  of  the  fraudulent  prac- 
tice by  which  the  executrix  obtained  the  order  for  family  al- 
lowance, the  law  imi>oses  a  constructive  trust  upon  her  with 
respect  to  any  money  she  might  receive  thereby  out  of  the 
proceeds  of  the  sale  of  the  land.  The  real  estate  was  not  sold 
under  the  probate  order  until  the  year  1900,  and  it  was  not 
until  that  time  that  there  was  any  money  which  she  could  ob- 
tain from  this  land  in  satisfaction  of  her  family  allowance. 
Plaintiff's  right  was  in  the  land,  the  share  of  Frederick 
therein,  and  its  injury  did  not  occur  until  some  disposition 
was  made  of  that  share  which  was  injurious  to  the  right.  The 
family  allowance  was  not  a  disposition  of  the  land;  it  was  a 
mere  general  allowance  against  the  assets.  The  mere  order  to 
sell  the  land  did  not  constitute  a  disposition  of  it.  It  was  still 
a  matter  in  fieri,  and  the  order  might  never  be  carried  out. 
The  plaintiff's  mortgage  was  not  actually  displaced  and  ex- 
tinguished until  the  land  went  to  the  purchaser  at  the  probate 
sale.  Then  it  was,  and  not  before,  that  the  plaintiff  suffered 
actual  loss  of  its  right  in  the  land,  and  it  was  upon  the  occur- 
rence of  that  event  that  its  right  to  follow  the  proceeds  ac- 
crued. In  Hecht  v.  Slaney,  72  Cal.  363,  an  order  was  made 
setting  apart  the  land  of  an  insolvent  as  a  homestead.  The 
plaintiff  held  a  judgment  lien,  and  he  claimed  that  the  home- 
stead order  had  been  procured  by  fraudulently  misrepresent- 
ing the  facts  to  the  court.  It  was  held  that  the  statute  began 
to  run  at  the  date  of  the  order.  The  effect  of  the  order,  if 
valid,  was  at  that  instant  to  divest  the  lien  of  the  judgment^ 
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and  thereby  the  plaintiff  therein  was  then  divested  of  his 
right  That  decision  supports  our  conclusion  in  this  case, 
or  at  all  events  it  is  not  contrary  thereto.  The  precise  ques- 
tion here  involved  was  not  presented,  nor  did  it  arise,  in  that 
case.  Here  the  plaintiff's  right  of  action  for  the  substantial 
part  of  the  relief  it  seeks  did  not  arise  until  the  land  was  sold, 
which  was  much  less  than  three  years  before  the  action  was 
begun.  It  is  therefore  not  barred  by  the  statute  of  limita- 
tions.   The  court  did  not  err  in  overruling  the  demurrer. 

In  view  of  the  conclusion  we  have  reached  as  to  the  time 
when  the  right  to  this  relief  arose,  we  have  not  thought  it 
necessary  to  consider  the  question  whether  or  not  the  plaintiff, 
not  having  actual  notice  of  the  orders  in  question,  was  charged 
with  constructive  notice  thereof,  nor  whether,  if  the  action 
had  been  necessarily  based  upon  the  right  to  have  those  or- 
ders  set  aside,  the  statute  of  limitations  would  have  been  set 
in  motion  by  the  making  of  the  orders,  or  would  have  re- 
mained in  abeyance  until  the  discovery  of  the  extrinsic  facts 
constituting  the  fraud.  There  is  much  force  in  the  contention 
that  the  plaintiff  would  not  have  the  right  to  complain  of  an 
order  for  family  allowance  for  any  sum  really  expended  by 
the  executrix  of  her  own  means  for  that  purpose,  and  that 
consequently  the  gist  of  the  fraudulent  conduct  consisted  of 
the  fraudulent  misrepresentations  to  the  court,  that  construct- 
ive notice  of  the  making  of  the  order  did  not  put  plaintiff  on 
inquiry  with  respect  to  such  fraud,  and  that  its  discovery  was 
necessary  to  start  the  running  of  the  statute.  But  as  to  this 
we  need  express  no  opinion. 

We  call  attention  to  the  fact  that  the  decree,  as  entered, 
covered  the  interest  of  the  defendant  Oeorgiana  L.  Guimaraez, 
one  of  the  daughters  of  the  testator,  who  was  not  served  with 
process,  and  who  did  not  appear.  This  was  manifestly  an 
inadvertence.  As  the  judgment  will  have  to  be  vacated,  it 
is  unnecessary  to  discuss  that  matter  further. 

The  order  denying  the  motion  to  set  aside  the  default  is 
reversed,  the  judgment  vacated,  and  the  cause  remanded,  with 
directions  to  allow  the  appellants  to  file  their  answer  to  the 
complaint,  and  for  further  proceedings. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 
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(L.  A.  No.  1422.    Department  One.— March  15,  1904.] 

T.  K.  VERNON,  Appellant,  v.  BOARD  OF  SUPERVISORS    ilu  'il 
OF  COUNTY  OF  SAN  BERNARDINO,  Respondent 

HXTKICIPAL    GOBPORATION    AOT— LiGISLATml    POWXR    OF    SUPXBVISOBS — 

Power  or  Bepbal  and  Bbsoission.— The  power  devolved  on  boards 
of  Bapervisora  bj  sections  2  and  3  of  the  Municipal  Corporation  Act 
to  determine  boundaries  of  a  proposed  town  is  a  legislative  and  not 
a  delegated  power,  and  in  the  absence  of  anj  statute  or  rule  limit- 
ing its  powers  its  legislative  power  includes  the  power  of  repealing 
and  rescinding  its  previous  acts  while  the  proceedings  are  in  fieri, 
and  before  rights  have  become  vested  under  the  act,  or  the  town 
has  been  declared  duly  incorporated. 

Id. — ^Pbotist  against  Proposed  Boundaries — Besolution — Order  tor 
ELBonoN — ^Mistake— Besoission — ^Bbadjustment  or  Boundaries. 
— Where  protests  were  made  against  being  included  in  the  bound- 
aries proposed  in  a  petition  for  the  incorporation  of  a  town,  and  the 
protests  and  petition  were  submitted  together  to  the  board  for 
its  decision,  and  the  supervisors  had  intended  to  exclude  the 
protestants  from  the  boundaries,  but  afterwards  upon  an  ex  parte 
showing  bj  the  petitioners  were  led  to  believe  that  the  protestants 
had  abandoned  their  protests  and  had  consented  to  be  included, 
and  under  that  mistake  and  misapprehension  passed  a  resolution 
fixing  the  boundaries  as  prayed  for  and  ordering  an  election,  the 
board  may  at  its  next  meeting,  upon  notice  to  the  petitioners, 
rescind  its  resolution  and  order  a  further  consideration,  and  may 
pass  another  resolution  excluding  the  protestants  from  the  boundaries 
of  the  proposed  town. 

Id. — Absenoe  op  Further  Showing — ^Dismissal  of  Petition. — ^Where 
the  petitioners  made  no  further  showing  as  to  whether  a  sufficient 
number  were  included  in  the  readjusted  boundaries  to  authorize  an 
incorporation,  the  petition  was  properly  dismissed. 

Id. — ELEonoN  Held  under  Besoinded  Order — ^Mandamus. — ^Where  an 
election  was  held  under  the  order  therefor,  notwithstanding  the 
rescission  of  the  order,  and  notice  to  the  officers  of  election  that 
it  would  not  be  held,  mandamue  will  not  lie  to  compel  the  supervisors 
to  (canvass  the  votes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  F.  Bledsoe,  Judge. 

Henry  M.  Willis,  and  C.  E.  Sumner,  for  Appellant. 

Tbe  power  of  the  board  of  supervisors  was  a  delejrated 
power,  and  when  exercised  could  not  be  rescinded  or  revoked. 
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{Doctor  V.  Hartman,  74  Ind.  221 ;  CUy  of  Madison  v.  Smith, 
83  Ind.  502,  512;  Weir  v.  State,  96  Ind.  311,  313;  Board  v. 
Logansport  etc.  Co.,  88  Ind.  189 ;  1  Dillon  on  Municipal  Cor- 
porations, sec.  314;  Belser  v.  Hoffschneider,  104  Cal.  455,  461 ; 
Riverside  County  v.  San  Bernardino,  134  Cal.  517;  McCon- 
ou^hey  v.  Jackson,  101  Cal.  265  ;^  State  v.  Board  of  Edttcation, 
35  Ohio  St.  368-386.)  The  board  could  not  revoke  the  ap- 
pointment of  election  officers.  {People  v.  Woodruff,  32  N.  Y. 
355,  363;  Mayor,  etc.,  of  New  York  v.  Butler,  1  Barb.  325; 
State  V.  Barbour,  53  Conn.  76.*) 

L.  M.  Sprecher,  District  Attorney,  and  Henry  Goodcell,  for 
Respondent 

The  board  had  power  to  rescind  its  votes  or  orders  while 
th^  remained  unexecuted.  (1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  290;  Burketi  v.  Board,  etc.,  18  Cal.  703; 
People  V.  Common  Council  of  Rochester,  15  Lans.  11 ;  Estey 
V.  Starr,  56  Vt.  690;  Ross  v.  Stackhouse,  114  Ind.  200;  Trus- 
tees of  School  District  v.  Wimberly,  2  Tex.  Civ.  App.  404.) 

SMITH,  C. — This  is  a  proceeding  for  a  writ  of  mandamus 
to  compel  the  defendant  to  canvass  the  returns  of  an  election 
held  for  the  incorporation  of  the  town  of  Upland  and  the 
election  of  its  first  set  of  officers.  Defendant  had  judgment^ 
from  which'  plaintiff  appeals. 

The  facts  are  presented  by  the  findings  and  the  admissions 
of  the  pleadings,  and,  so  far  as  material,  are  as  follows:  The 
petition  for  the  incorporation  of  the  town,  which  was  in  due 
form,  and  signed  by  the  requisite  number  of  resident  electors, 
was  presented  to  the  defendant,  after  due  publication,  at  its 
regular  meeting  of  March  10,  1902.  Protests  were  filed  by 
numerous  persons  residing  in  the  part  of  the  proposed  town 
lying  north  of  Eleventh  Street,  and  at  a  Tegular  meeting  of 
the  board,  held  April  8,  1902,  the  case  was  heard,  and  sub* 
mitted  for  decision,  but  taken  under  advisement  until  the 
next  meeting,  to  be  held  April  14,  1902.  On  that  day  the 
petitioners  appeared  again  before  the  board,  and  in  the  ab- 
sence of  the  protestants,  and  without  notice  to  them,  were  per- 
mitted to  make  a  further  showing.  The  result  was,  that  an 
order  was  made,  as  provided  in  section  2  of  the  Municipal  Cor-r 

»40  Am.  St  Eep.  58.  •  56  Am.  Eep.  65. 
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poration  Act,  defining  the  bonndaries  of  the  proposed  town, 
-so  aa  to  include  the  lands  of  the  protestants,  and  providing 
for  an  election,  to  be  held  May  16,  1902,  for  the  purposes 
named  in  the  statute.  Notice  of  election  was  accordingly  pub- 
lished, and  the  election  oflScers  notified.  But  by  a  residution 
passed,  after  due  notice  to  the  petitioners,  at  the  next  regu- 
lar meeting  of  the  board,  April  28,  1902,  and  afterwards  by  a 
more  formal  resolution,  passed  May  12,  1902,  after  hearing 
the  parties,  the  order  of  April  14th  was  rescinded,  and  the 
matter  of  the  incorporation  reopened  for  further  considera- 
tion. Finally,  on  the  next  day,  a  resolution  was  passed  defin- 
ing the  boundaries  of  the  proposed  town,  so  as  to  exclude  the 
lands  of  the  protestants,  and — after  reciting  that  no  evidence 
had  been  offered  as  to  the  number  of  inhabitants  within  the 
boundaries  established,  and  that  the  petitioners  declined  to 
offer  any  such  evidence — further  ordering  that  the  petition 
for  the  incorporation  of  the  town  of  Upland  be  dismissed,  and 
the  order  for  election  rescinded.  The  election  ofBcers  were  ac- 
cordingly notified  of  the  proceedings  and  directed  not  to  hold 
the  election,  but  the  election  was  nevertheless  held  on  the  day 
appointed,  and  returns  made  to  the  county  derk.  The  refusal 
of  the  board  to  canvass  these  returns  is  the  action  of  the  board 
complained  of;  and  the  question  involved  is  as  to  the  validity 
of  the  resolutions  of  the  board  rescinding  its  prior  resolution 
of  April  14th. 

The  power  devolved  on  boards  of  supervisors  by  sections  2 
and  3  of  the  Municipal  Corporation  Act  to  determine  bound- 
aries of  a  proposed  town  is  legislative  in  its  nature,  and  is 
vested  in  the  board  not  as  an  indifferent  party,  but  as  the 
legislative  body  of  the  county  whose  territory  is  to  be  taken 
for  the  proposed  town ;  and  consequently  as  representing  the 
interests  of  the  people  of  the  county  at  large  as  well  as  those 
of  the  town.  (1  Dillon  on  Municipal  Corporations,  sees.  182, 
183.)  Nor  is  the  power  thus  given  to  such  boards  a  delegated 
power.  It  is  a  power  which  under  the  provisions  of  section  6 
of  article  XI  of  the  constitution  cannot  be  exercised  by  the 
legislature,  but  must  be  exercised  by  subordinate  bodies,  of 
which  the  legislative  bodies  established  by  the  constitution  for 
the  government  of  counties  will  be  the  most  appropriate. 
(People  V.  Town  of  Nevada,  6  Cal.  143, 144.)  The  case,  there- 
fore, would  seem  to  come  within  the  well-established  rule 
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which  accords  to  municipal  corporations  the  right  ''at  any 
time  before  the  rights  of  third  persons  have  vested,  •  •  •  if 
consistent  with  its  charter  and  rules  of  action,  to  rescind  pre- 
vious votes  and  orders"  (1  Dillon  on  Municipal  Corporations^ 
sec.  290;  Burkeii  v.  Board,  etc.,  18  Cal.  703;  Esiey  v.  Starr, 
56  Yt.  693,  694,  and  cases  cited) ;  and  a  fortiori  this  would 
seem  to  be  true  of  boards  of  supervisors  in  this  state.  For 
here  county  governments,  and  boards  of  supervisors  as  the 
proper  legislative  bodies  thereof,  are  provided  for  by  the  con- 
stitution (Const.,  art.  XI,  sees.  1,  3,  5;  People  v.  McFadden, 
81  Cal.  497,  498^),  and  though  the  legislative  powers  of  such 
boards  are  those  only  that  are  granted  to  them  by  law  either 
expressly  or  by  implication,  yet  within  these  limits  they  are 
of  essentially  the  same  nature  as  those  of  the  state  legislature ; 
and  hence  the  maxim  will  apply :  Leges  posteriores  priores  con- 
trarias  abrogant.  Their  powers  will  therefore  include  the 
power — ^unless  clearly  denied  to  them — of  repealing  or  rescind- 
ing their  previous  acts  (authorities  supra;  Civ.  Code,  sec. 
3522) ;  and  in  this  regard  there  is  in  this  state  no  statute  or 
rule  limiting  their  powers.  On  the  contrary,  by  the  County 
Government  Act  (sec.  24,  subd.  35),  the  power  is  expressly 
given  to  such  boards  ''to  do  and  perform  all  .  •  .  acts  and 
things  .  •  •  which  may  be  necessary  to  the  full  discharge  of 
the  duties  of  the  legislative  authority  of  the  county  govern- 
ment" ;  and  it  can  hardly  be  doubted  that  the  power  of  repeal, 
if  not  a  part,  is  necessary  to  the  efficient  exercise  of  this  legis- 
lative authority. 

There  is,  no  doubt, — ^as  is  urged  by  the  appellant, — a  dis- 
tinction between  the  permanent  or  continuing  powers  of  the 
board  and  those  that  are  to  be  exercised  once  for  all  for  a 
specified  occasion  only,  fis  in  the  proceedings  of  the  kind  be- 
fore us ;  for  in  the  latter  case  the  power  to  repeal  the  act  after 
it  has  been  finally  executed  is  from  the  nature  of  the  case 
clearly  excluded.  Hence,  when  the  proceedings  for  incorpora- 
tion are  finally  consummated,  and  by  the  appropriate  order 
required  by  section  3  of  the  act,  the  city  or  town  becomes  in- 
corporated, or  perhaps  when  the  election  has  been  held  before 
any  rescission,  there  is  no  longer  any  power  to  rescind,  and 
this,  for  the  double  reason  that  the  powers  granted  to  the 
board  have  been  exhausted,  and  that  vested  rights  haTe  ae- 

^5  Am.  St.  Rep.  66. 
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emed.  But  until  such  order,  or  at  least  until  the  election  has 
been  held,  the  power  of  repeal  continues  to  exist. 

Nor  do  we  think — as  is  also  claimed  by  the  appellant — that 
the  language  of  the  second  section  of  the  act  can  be  regarded 
as  inconsistent  with  the  view  here  expressed.  It  is  there  pro- 
vided that  the  board  ''on  the  final  hearing  shall  make  such 
changes  in  the  proposed  boundaries  as  they  may  find  to  be 
proper,  and  shall  establish  and  define  such  boundaries";  and 
it  is  further  provided:  ''The  boundaries  so  established  by  the 
board  .  •  .  shall  he  the  boundaries  of  stu^  municipal  corpora^- 
iion,  until  by  action,  authorized  by  law,*'  etc.,  "such  bound- 
aries shall  be  changed."  But  this  must  be  read  in 
connection  with  the  third  section  of  the  act,  providing  for  the 
final  order  declaring  the  town  to  be  "duly  incorporated,"  and 
thus  consummating  the  proceedings.  The  provision  of  section 
2,  as  to  the  boundaries  determined  by  the  board,  is,  therefore, 
to  be  understood  as  though  it  read  that  these  "shall  be  the 
boundaries  of  such  municipal  corporation,"  when  established; 
for  until  then  there  is  no  corporation,  and  hence  there  can  be 
no  boundaries. 

Nor  is  this  a  case  where  rights  had  vested  when  the  repeal- 
ing resolution  was  passed.  With  regard  to  the  residents  in 
the  proposed  town,  it  is  a  case  not  of  rights  conferred,  but  of 
proposed  rights  to  take  effect  upon  the  consummation  of  the 
proceedings ;  and  with  regard  to  the  election  officers, — assum- 
ing, as  we  have  held,  that  it  was  competent  for  the  board  to 
rescind  the  order  for  the  election, — ^their  employment  was  con- 
tingent upon  the  event  of  the  board  not  exercising  such  power; 
and  the  maxim  will  therefore  apply,  that  "the  incident  fol- 
lows the  principal,  and  not  the  principal  the  incident."  (Civ. 
Code,  sec.  3540.)  Or,  if  otherwise,  the  only  conclusion  that 
could  follow  would  be  that  the  election  officers  would  have 
their  claims  against  the  county  for  services  they  were  ready 
to  perform ;  for  the  holding  of  the  election  and  the  incorpora- 
tion of  the  town  would  not  be  essential  to  the  payment  of  the 
trifling  compensation  to  which  they  might  be  entitled.  (Pol. 
Code,  sec.  1072.)  Moreover,  they  were  notified  not  to  hold  the 
election,  and  hence  their  services  must  be  regarded  as  volun- 
tary. 

It  may  be  added  that  the  case  before  us  presents  a  striking 
illustration  of  the  necessity  of  the  rule  we  have  invoked  for 
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its  decision,  and  of  the  evil  results  that  would  follow  from 
disregarding  it.  For  it  appears  that  from  the  proceedings 
taken  by  the  petitioners  in  the  absence  of  the  protestants^  and 
without  notice  to  them^  and  unadvisedly  permitted  by  the 
board,  the  members  of  the  board — all  of  whom  had  made  up 
their  minds  and  intended  to  vote  for  boundaries  excluding  the 
lands  of  the  protestants — ^were  led  to  believe  that  the  protests 
had  been  abandoned,  and  that  the  protestants  were  consenting 
to  the  boundaries  proposed  by  the  petitioners ;  and  otherwise 
the  resolution  would  not  have  been  passed.  The  case  pre- 
sented is  therefore  that  of  an  order  made  by  the  board,  under 
this  mistaken  apprehension,  which,  in  fact,  was  induced  by 
the  new  and  unauthorized  showing  made  by  the  petitioners — 
who  are  thus  seeking  to  gain  an  advantage  over  parties  not  in 
fault  by  conduct  which,  however  intended,  had  the  actual  effect 
of  deceiving  the  board.  There  may  therefore  be  a  question 
whether — assuming  the  general  rule  to  be  otherwise  than  as 
we  have  held  it  to  be — ^the  order  of  April  would  be  itself  within 
the  jurisdiction  or  power  of  the  board.  {Bixler  v.  Board,  etc., 
59  Cal.  700;  Page  v.  Board  of  Supervisors,  85  Cal.  50;  Row- 
land V.  Kreyenhagen,  24  Cal.  59 ;  Vance  v.  Pena,  36  Cal.  328 ; 
Trvmpler  v.  Trumpler,  123  Cal.  252.)  But  this  point  we  will 
leave  undetermined. 
We  advise  that  the  judgment  appealed  from  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 
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ILu  A.  No.  1224.    Department  Two.— March  15,  1904.J 

JOHANNA  GBEEB,  Bespondent,  v.  JAMES  GBEEB, 
CATHEBINE  ANN  BELSHAW,  and  DAVID  BEL- 
SHAW,  AppeUants. 

DivoBOB — ^Dbskbtion — Cancellation  of  Deexv— Formxb  Juimimsnt— 
Maintknakce — Appeal — Evidence — Jubisdiction. — ^In  an  action  by 
a  wife  for  divorce  for  alleged  desertion  and  for  the  cancellation 
of  a  deed  of  the  husband  to  his  daughter,  for  £he  purpose  of  en- 
forcing alimony,  a  former  judgment  for  the  defendant  in  an  action 
by  her  for  a  maintenance,  grounded  upon  the  same  alleged  desertion 
and  seeking  the  same  relief,  in  which  the  court  found  that  there 
was  no  desertion,  and  that  plaintiff  was  not  entitled  to  cancel 
the  deed,  or  to  enforce  alimony  upon  the  property  conveyed,  though 
such  judgment  was  suspended  by  an  appeal,  and  did  not  become 
re$  adjudieaia  until  afBrmed  upon  the  appeal,  and  though  not  a 
proper  subject  of  a  plea  of  another  action  pending^  is  admissible 
in  evidence  to  show  that  the  court  in  the  former  action  had  acquired 
vested  jurisdiction  of  those  matters,  and  to  preclude  a  retrial  of 
the  validity  of  the  transfer  or  of  the  alleged  desertion  in  the 
action  for  divorce. 

Ii».— Yaliditt  of  Deed  to  Husband — Separate  Pbopsrtt. — ^A  husband, 
in  the  absence  of  fraud,  has  the  right  to  convey  his  separate  property 
to  his  daughter;  and  if  the  deed  was  valid  when  made^  it  could 
not  afterwards  be  invalidated  by  any  act  of  his. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  George  E. 
Church,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

C.  M.  Pickert,  for  Appellants. 

T.  M.  McNamara,  C.  E.  Arnold,  and  S.  W.  Mahon,  for  Be- 
spondent. 

COOPEB,  C. — This  is  an  appeal  from  the  judgment  and 
from  an  order  denying  defendants'  motion  for  a  new  triaL 
This  action  was  commenced  May  4,  1900. 

It  is  found  in  substance  that  the  defendant  Greer  willfully 
deserted  the  plaintiff  on  the  fourth  day  of  June,  1898,  and 
that  such  desertion  has  ever  since  continued ;  that  at  the  time 
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of  said  desertion  the  defendant  Greer  was  the  owner  as  his 
separate  property,  of  certain  lands  described  in  the  complaint 
of  the  value  of  four  thousand  dollars;  that  on  June  6,  1898, 
said  defendant  Greer,  with  the  intent  of  cheating  and  de- 
frauding the  plaintiff  out  of  her  marital  rights,  and  for  the 
purpose  of  preventing  said  real  property  from  being  sub- 
jected to  any  liens  for  the  support  and  maintenance  of  plain- 
tiff, and  without  consideration,  made  a  deed  of  conveyance  to 
defendant  Catherine  Ann  Belshaw,  his  daughter,  and  placed 
the  same  upcm  record;  that  said  deed  was  made  without  the 
knowledge  of  the  grantee  therein  named,  and  was  never  de- 
livered ;  that  plaintiff  is  in  poor  health,  and  has  no  means  of 
support. 

The  judgment  granted  plaintiff  a  divorce,  and  directed  the 
payment  to  her  by  defendant  Greer  of  one  hundred  dollars 
counsel  fees  and  costs  of  suit  and  twenty-five  dollars  per 
month  alimony  during  her  life,  and  that  all  said  sums  be  made 
a  lien  upon  the  said  real  estate,  that  the  conveyance  made  by 
defendant  Greer  to  defendant  Catherine  Ann  Belshaw  be  can- 
celed, and  that  so  much  of  the  real  estate  as  shall  be  found 
necessary  be  sold  to  pay  the  several  amounts  and  the  ex- 
penses of  sale.  Defendants  pleaded  by  way  of  abatement  a 
judgment,  which  had  been  suspended  by  appeal  to  this  court, 
in  a  prior  action  between  the  same  plaintiff,  as  plaintiff,  and 
the  same  defendants,  as  defendants,  involving  the  question  of 
desertion,  the  conveyance  sought  to  be  set  aside  in  this  case, 
and  alimony  sought  to  be  recovered.  The  record  shows  that 
on  the  sixth  day  of  July,  1898,  the  plaintiff  commenced  an 
action  against  these  defendants  in  which  she  sought  to  recover 
permanent  alimony,  costs,  and  counsel  fees  against  defendant 
Greer,  to  set  aside  the  deed  to  Catherine  Ann  Belshaw,  and 
to  have  the  alimony,  costs,  and  counsel  fees  made  a  lien  upon 
the  same  lands  described  in  the  complaint  in  the  case  at  bar. 
The  allegation  as  to  Greer's  desertion  in  the  former  case  was, 
**that  on  or  about  the  fourth  day  of  June,  1898,  and  before 
the  commencement  of  this  action,  said  defendant,  James 
Greer,  willfully  disregarding  the  solemnity  of  his  marriage 
vows,  willfully  and  without  cause,  or  any  sufficient  reason, 
deserted  and  abandoned  this  plaintiff,  and  ever  since  has  and 
still  continues  to  willfully  and  without  cause  desert  and 
abandon  this  plaintiff,  and  to  live  separate  and  apart  from 
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her  without  any  snfScient  cause  or  reason,  and  against  her 
will,  wish,  or  consent."  The  language  in  the  complaint  at 
bar  as  to  desertion  is  in  the  exact  words  above  quoted. 

The  deed  sought  to  be  set  aside  in  each  case  is  copied  ver- 
batim ei  lUeratim  in  each  complaint.  In  the  action  pleaded  by 
way  of  defense  the  allegation  as  to  the  deed  is  as  follows: 
**That  said  defendant,  James  Greer,  never  received  any  money 
or  consideration  whatever,  for  or  on  account  of  the  execution 
of  said  instrument  in  writing  by  him  as  aforesaid ;  that  said 
defendant,  James  Greer,  executed,  acknowledged,  and  caused 
said  instrument  in  writing  to  be  recorded  as  aforesaid  for  the 
sole  purpose  of  cheating  and  depriving  this  plaintiff  of  her 
marital  rights  in  and  to  the  real  estate  described  in  said  in- 
strument, and  to  prevent  said  real  property  from  being  sub- 
jected to  a  lien  for  the  support  and  maintenance  of  this 
plaintiff." 

The  allegation  as  to  the  deed  in  the  complaint  at  bar  is  in 
the  precise  words  quoted  from  the  complaint  in  the  former 
action. 

Many  other  allegations  in  the  present  case  are  copied  sub- 
stantially in  the  language  of  the  complaint  in  the  former 
action. 

The  only  material  difference  in  the  two  cases  is,  that  the 
complaint  here  alleges  the  desertion  to  have  continued  up  to 
the  fourth  day  of  May,  1900,  while  in  the  former  case  it  was 
alleged  to  have  continued  up  to  July  8,  1898,  and  in  the  case 
at  bar  it  is  aUeged,  as  an  additional  ground  for  divorce,  that 
for  more  than  one  year  prior  to  the  ccmmiencement  of  the 
action  the  defendant  Greer  had  willfully  neglected  to  pro- 
vide for  plaintiff  the  common  necessaries  of  life,  having  the 
ability  so  to  do.  In  the  present  action  plaintiff  seeks  a  di- 
vorce, which  was  not  sought  in  the  former  action. 

It  will  thus  be  readily  seen  that,  as  to  the  right  of  plaintiff 
to  divorce  on  the  ground  of  failure  to  provide,  should  her 
evidence  support  her  complaint,  the  plea  as  to  the  former  sus- 
pended judgment  as  to  defendant  Greer  was  not  good.  If  at 
the  time  this  action  was  commenced  the  allegations  of  the 
plaintiff  ^s  complaint  as  to  failure  to  provide  were  true,  the 
plaintiff  was  entitled  to  a  divorce,  and  probably  tor  alimony 
and  counsd  fees,  payable  out  of  any  property  owned  by  de- 
fendant Greer,  and  which  had  not  been  disposed  of  in  the  for- 
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mer  action.  The  court  found  the  allegations  to  be  true  as  to 
the  desertion.  As  to  the  question  of  the  lands  conveyed  by  the 
deed,  and  of  the  desertion  on  June  4,  1898,  the  two  cases  in- 
volve the  same  subject-matter  in  the  same  right  between  the 
same  parties.  The  former  action  had  been  tried,  findings  filed, 
and  judgment  entered  at  the  time  of  the  trial  of  this  one,  and 
was  then  on  appeal  to  this  court 

In  the  former  case  the  court  found  that  defendant  Oreer 
did  not  on  the  fourth  day  of  June,  1898,  or  at  any  time  before 
the  commencement  of  the  action,  desert  the  plaintiff,  but  that 
by  reason  of  cruel  treatment  by  plaintiff  defendant  Oreer  was 
compelled  at  various  times  to  leave  his  home,  and  that  on  the 
fourth  day  of  June,  1898,  he  left  his  home  and  went  to  the 
Veterans'  Home  in  Napa  County  for  the  purpose  of  receiving 
medical  treatment ;  that  he  left  plaintiff  in  possession  of  the 
house  and  household  furniture,  the  stock  of  provisions  on 
hand,  four  head  of  homed  cattle,  two  head  of  horses,  all  the 
farming  tools  and  implements  used  on  the  premises,  and  $525 
in  money,  the  said  money  being  one  half  the  proceeds  of  sales 
of  personal  property;  that  besides  this  the  plaintiff  owned 
one  hundred  and  sixty  acres  of  land  as  her  separate  property. 
That  the  amount  of  property  so  left  with  plaintiff  was  suffi- 
cient for  her  support  for  at  least  nine  months  from  June  8, 
1898 ;  that  the  real  estate  conveyed  by  the  defendant  Greer  to 
his  daughter,  Catherine  Ann  Belshaw,  was  at  the  time  of  such 
conveyance  the  separate  property  of  said  defendant  Greer. 

The  judgment  of  the  court  in  the  former  case  was,  that 
plaintiff  was  not  entitled  to  recover  alimony,  counsel  fees,  or 
costs,  and  that  defendants  were  entitled  to  judgment.  That 
case  was  afterwards  afBrmed  here  {Oreer  v.  Oreer,  135  CaL 
121),  and  this  court  said:  ''And  as  the  right  to  have  the 
transfer  avoided  depended  on  proof  of  the  willful  desertion 
alleged,  which  failed,  it  was  not  necessary  to  find  on  the  issue 
of  fraud.  If  the  husband  did  not  desert  his  wife,  she  could 
not  question  his  right  to  dispose  of  his  separate  property. 
Section  172  of  the  Civil  Code,  prohibiting  the  husband,  with- 
out the  consent  of  the  wife,  from  disposing  of  the  community 
property  without  consideration,  has  no  bearing  on  the  case.'' 

The  plaintiff  in  the  former  action  brought  the  defendants 
into  court  for  the  purpose,  among  other  things,  of  having  the 
transfer  to  Catherine  Ann  Belshaw  set  aside  and  annulled  on 
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the  ground  that  it  was  made  without  consideration  and  in 
fraud  of  plaintiff's  marital  rights  and  for  the  alleged  reason 
that  defendant  Greer  had  deserted  the  plaintiff.  The  court 
heard  the  parties  and  held  the  transfer  to  be  valid  as  against 
the  plaintiff.  It  was  held  that  the  defendant  Greer  had  not 
deserted  the  plaintiff  at  the  time  he  made  such  transfer ;  that 
he  divided  his  own  personal  prc^erty  with  her,  and  that  she 
had  one  hundred  and  sixty  acres  of  land  of  her  own.  Being 
his  own  separate  property,  he  had  the  right,  in  the  absence  of 
fraud,  to  convey  it  to  his  daughter.  If  the  conveyance  was 
valid  when  made,  it  could  not  afterwards,  by  any  act  of  de- 
fendant Greer,  become  invalid.  {Metzler  v.  Meizler,  99  Ind. 
388 ;  Barrow  v.  Barrow,  108  Ind.  345 ;  2  Bishop  on  Marriage, 
Divorce,  and  Separation,  sec.  1105,  and  cases  cited.)  And  he 
had  the  right  to  provide  for  his  daughter.  He  was  an  old 
man,  and  went  to  the  Veterans'  Home  for  treatment.  The 
plaintiff  was  forty-nine  years  old  when  this  case  was  tried. 
The  parties  were  married  in  December,  1894,  and  lived  to- 
gether only  about  three  and  one  half  years.  The  defendant 
Greer  left  her  in  possession  of  the  household  furniture  and 
certain  personal  property  and  her  own  one  hundred  and  sixty 
acres.  He  also  gave  her  one  half  the  proceeds  of  sales  of  per- 
sonal property.  If  the  deed  made  by  defendant  Greer,  hav- 
ing been  once  attacked  by  plaintiff  and  found  valid  by  the 
judgment  of  a  court  of  competent  jurisdiction,  can  again 
be  attacked  by  the  same  plaintiff  against  the  same  parties 
in  a  different  suit,  there  would  be  no  end  to  the  liti- 
gation. The  plaintiff  might  bring  a  separate  action  for 
a  divorce  every  year  on  each  of  the  different  causes  set 
forth  in  the  code,  and  each  time  claim  that  she  had 
the  right  to  investigate  the  validity  of  the  transfer.  It 
is  evident  that  such  proceedings  might  be  kept  up  beyond 
the  lifetime  of  defendant  Greer.  It  is  the  rule  that  when  a 
matter  is  once  fairly  before  the  court  and  adjudicated  between 
the  same  parties,  involving  the  same  question,  it  cannot  after- 
wards be  litigated,  even  upon  grounds  not  disclosed  in  the 
former  case.  {Wheeler  v.  Eldred,  137  Cal.  37;  Bingham  v. 
Kearney,  136  Cal.  175.)  Desertion  is  the  voluntary  sepa- 
ration of  one  of  the  married  parties  from  the  other  with  in- 
tent to  desert.  (Civ.  Code,  sec.  95.)  The  fact  that  in  this 
case  it  was  alleged  to  have  continued  up  to  the  commencement 
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of  the  action  is  not  equivalent  to  an  allegation  of  desertion  at 
a  later  date  than  that  alleged  in  the  complaint  The  act  of 
desertion  is  the  same  in  each  case.  In  the  former  case  it  was 
not  necessary  that  it  shonid  not  have  continued  for  a  year  in 
order  to  entitle  plaintiff  to  maintain  her  action  for  alimony. 
(Hardy  v.  Hardy,  97  CaL  130.)  It  was  there  said:  **The  de- 
fendant's plea  herein  that  this  judgment  is  a  bar  to  the  pres- 
ent action  should  have  been  sustained.  The  contention  of  the 
plaintiff,  that  the  cause  of  action  set  forth  in  the  present  com- 
plaint is  different  from  that  in  the  former  action,  for  the 
reason  that  at  that  time  the  desertion  claimed  to  have  taken 
place  on  the  nineteenth  day  of  December,  1887,  had  not  be- 
come a  ground  for  a  divorce,  because  it  had  not  been  continued 
for  a  year,  cannot  be  maintained.  The  desertion  by  the  hus- 
band which  will  authorize  the  wife  to  maintain  an  action  for 
permanent  support  must  be  of  the  same  character  as  would 
authorize  her  to  maintain  an  action  for  a  divorce ;  but  while 
the  statute  prescribes  that  her  application  for  a  divorce  must 
be  denied  unless  the  desertion  haa  continued  for  a  year,  it  has 
not  placed  any  such  limitation  upon  her  right  to  maintain 
this  action." 

It  is  stated  in  Bishop  on  Marriage,  Divorce,  and  S^ara- 
tion  (vol.  2,  sec.  1595) :  ''It  is  fundamental  in  judicial  prac- 
tice that  parties  can  litigate  to  judgment  the  same  thing  but 
once.  The  consequence  whereof  is  that  after  a  divorce  suit  has 
terminated  in  favor  of  either  the  plaintiff  or  the  defendant,  no 
second  suit  can  be  brought  to  try  anew  anything  within  the 
scope  of  this  one,  whether  in  fact  it  was  considered  therein 
or  not.''  In  this  case  the  same  principle  applies,  although  the 
former  suit  was  not  for  a  divorce.  Its  objects  were  to  obtain 
alimony,  to  set  aside  the  deed  to  Oreer's  daughter,  and  to  re- 
cover costs.  These  objects  could  not  be  obtained  unless  the 
proof  showed  the  desertion  June  4,  1898.  The  desertion  was 
the  wrong  of  which  defendant  Greer  was  accused.  In  Fern 
V.  Fera,  98  Mass.  155,  it  was  held  that  a  judgment  in  favor  of 
the  husband  in  an  action  by  the  wife  for  divorce  from  bed 
and  board  on  the  ground  of  extreme  cruelty  and  failure  to 
provide,  was  a  bar  to  a  subsequent  action  for  divorce  alleging 
five  years  continuance  of  the  same  desertion.  It  was  said  that 
although  the  first  action  was  not  for  a  divorce,  yet  the  pro- 
ceedings had  a  direct  and  intimate  relation  to  each  other.    In 
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the  later  case  of  MUler  v.  Miller,  150  Mass.  Ill,  it  was  held 
that  a  decree  in  a  wife's  favor  for  separate  maintenance,  while 
living  apart  from  her  husband  for  justifiable  cause,  was  a  bar 
to  a  suit  by  the  husband  for  a  divorce  on  the  ground  of  the 
alleged  desertion  of  the  wife.  (See,  also,  Dwyer  v.  Dwyer, 
26  Mo.  App.  647.)  As  the  former  case  was  pending  on  ap- 
peal, the  judgment  could  not  have  been  pleaded  as  an  estoppeL 
The  plea  of  ''action  pending"  in  its  proper  sense  did  not  ap- 
ply. But  the  judgment-roll  in  the  former  suit  was  properly 
admitted  in  evidence  for  the  purpose  of  showing  that  the  ques- 
tion as  to  the  deed  to  Oreer's  daughter  and  the  desertion  had 
been  adjudicated  in  a  proper  tribunal  between  the  same  par- 
ties. The  jurisdiction  as  to  the  deed  and  the  alleged  desertion 
had  vested  in  another  suit  in  the  superior  court,  and  was  then 
pending  on  appeal  to  this  court.  The  superior  court,  although 
having  jurisdiction  in  this  case  as  to  the  cause  of  divorce  for 
wiUful  neglect,  and  as  to  any  proper  alimony  or  counsel  fees 
incidental  thereto,  to  be  made  payable  out  of  other  property 
than  that  which  had  been  the  subject  of  litigation  in  the  prior 
suit,  should  not  have  retried  the  validity  of  the  transfer  nor 
the  alleged  desertion.  The  "ule  as  to  a  judgment  suspended 
by  appeal,  and  the  reason  therefor,  are  well  stated  in  Smith 
V.  Smith,  134  Cal.  117.  It  was  there  said  by  Temple,  J., 
speaking  for  the  court:  ''In  this  case  the  defendants  could  not 
have  successfully  interposed  the  plea  of  another  action  pend- 
ing and  they  did  not  ask  for  a  continuance.  They  can  only 
get  such  relief,  therefore,  as  they  could  show  themselves  en- 
titled  to  while  the  judgment  in  the  divorce  suit  was  so  sus- 
pended that  it  could  not  be  received  as  evidence  that  the 
matters  involved  in  it  had  been  finally  adjudicated.  I  think, 
even  then,  that  the  defendants  had  rights  which  could  have 
been,  and  which  ought  to  have  been  preserved  for  them."  As 
the  findings  and  judgment  in  this  case  proceed  upon  the  theory 
that  the  defendant  is  still  the  owner  of  the  land  conveyed  to 
his  daughter,  and  that  he  deserted  the  plaintiff,  and  as  the 
court  did  not  find  on  the  issue  as  to  willful  neglect,  we  cannot 
see  our  way  clear  to  afiSrm  any  part  of  the  judgment.  It  may 
be  that,  with  this  part  of  the  case  eliminated,  the  judgment 
would  have  been  different  in  other  respects. 

It  is  advised  that  the  judgment  and  order  be  reversed,  with 
directions  to  the  court  below  to  make  new  findings  upon  the 
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evidence  introduced  at  the  former  trial,  and  such  other  evi- 
dence as  may  be  offered  by  either  party  under  the  issues  in 
accordance  with  this  opinion,  and  to  cause  judgment  to  be 
entered  accordingly. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  ^/ith  directions  to  the  court 
below  to  make  new  findings  upon  the  evidence  introduced  at 
the  former  trial,  and  such  other  evidence  as  may  be  offered  by 
either  party  under  the  issues  in  accordance  with  this  opinion, 
and  to  cause  judgment  to  be  entered  accordingly. 

Henshaw,  J.,  McParland,  J.,  Lorigan,  J. 


[8.  F.  No.  8009.    Department  One.— March  16,  1904.] 

J.  C.  McKEE,  Appellant,  v.  LOUISA  HUNT,  Administratrix 
of  Estate  of  Joseph  L.  Sober,  Deceased,  Respondent. 

Guardian  and  Ward — Skbyigss  of  Attobnsy — Claim  to  bb  Allowkd 
BT  Court— Ward  not  Liable— Action  against  Estate. — The  elaim 
of  an  attorney  for  a  guardian  who  has  rendered  services  at  the 
guardian's  request  in  the  execution  of  the  trust  for  the  ward  can- 
not be  enfoitsed  by  an  action  against  the  ward  or  his  estate. 
The  ward  is  not  personally  liable  therefor,  and  no  action  can  be 
maintained  by  the  attorney  upon  a  rejected  claim  against  the  estate 
of  the  deceased  ward. 

Id. — EiTEOT  OF  Order  for  Substitution  of  Attorney  for  Guardian. — 
An  order  of  the  court  having  jurisdiction  of  the  guardianship  for 
the  substitution  of  an  attorney  for  the  guardian,  in  place  of  a 
former  attorney,  simply  makes  such  attorney  the  attorney  of 
record,  and  does  not  attempt  to  authorise  a  contract  directly  aifeet- 
ing  the  property  of  the  ward  or  to  require  the  performance  of  any 
legal  services. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  W.  Nowlin,  for  Appellant. 

Campbell,  Metson  &  Campbell,  for  Respondent 
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AN6ELL0TTI,  J. — This  is  an  appeal  frcwn  a  judgment  ren- 
dered in  favor  of  defendant,  npon  the  sustaining  of  her 
demurrer  to  plaintiff's  amended  complaint,  and  his  failure  to 
further  amend. 

As  stated  by  counsel  for  appellant,  the  real  question  on 
this  appeal  is  as -to  whether  or  not  the  amended  complaint 
states  facts  sufSeient  to  constitute  a  cause  of  action. 

The  action  was  brought  against  Louisa  Hunt,  purely  in 
her  capacity  as  administratrix  of  the  estate  of  Joseph  L. 
Sober,  deceased,  to  obtain  judgment  against  his  estate  for  one 
thousand  dollars,  alleged  to  be  due  plaintiff  as  the  reasonable 
value  of  legal  services  rendered  by  him  during  the  minority 
of  deceased,  under  employment  by  the  guardian  of  his  person 
and  estate  to  act  as  attorney  for  such  guardian  in  the  execu- 
tion of  her  trust. 

The  employment  of  plaintiff  by  such  guardian,  the  ren- 
dition of  services  in  pursuance  thereof,  the  reasonable  value 
of  such  services,  the  due  presentation  of  a  claim  therefor  to 
the  administratrix,  and  the  fact  of  non-payment  were  all 
alleged  in  the  amended  complaint. 

It  is  the  settled  law  of  this  state  that  an  action  will  not  lie 
against  a  minor  or  his  estate  for  the  value  of  services  r^Didered 
to  the  guardian  of  snch  minor  to  assist  him  in  the  execution 
of  his  trust. 

The  position  of  a  guardian  in  this  respect  is  the  same  as 
that  of  the  administrator  of  the  estate  of  a  deceased  person. 
Both  the  administrator  and  the  guardian  are  primarily  liable 
to  those  whom  they  employ  to  aid  them  in  the  care,  manage- 
ment, and  protection  of  the  estate,  and  the  question  as  to  the 
reimbursement  of  the  administrator  or  guardian  from  the 
estate,  for  such  necessary  expenses  as  he  may  incur,  is  one 
solely  between  the  administrator  or  guardian  and  the  estate 
which  he  represents,  and  one  which  the  court  having  juris- 
diction of  the  estate  has  the  sole  power  to  determine.  The 
person  rendering  services  to  the  administrator  or  guardian 
cannot  maintain  an  action  for  the  value  thereof  against  the 
estate  or  against  the  ward. 

This  has  been  directly  held  at  least  twice  by  this  court  in 
actions  brought  against  the  ward  for  the  value  of  legal  services 
rendered  to  the  guardian  (Hunt  v.  Maldonado,  89  Cal.  636; 
Morse  v.  Hinckley,  124  Cal.  154),  and  many  times  in  cases 
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involying  the  question  of  compensation  of  attorneys  employed 
by  the  le^  representatives  of  deceased  persons  (Chumee  T. 
Moloney,  38  CaL  85;^  Briggs  v.  Breen,  123  CaL  657;  McKee 
V.  Soher,  138  CaL  367,  and  cases  there  cited). 

This  does  not  appear  to  be  disputed  by  counsel  for  appel- 
lant, but  it  is  contended  that  the  services  for  which  compen- 
sation is  here  sought  were  rendered  under  order  of  the  court 
having  jurisdiction  of  the  minor's  estate,  and  that  where  a 
guardian  is  authorized  by  such  an  order  he  may  bind  both 
his  ward  and  the  property  of  his  ward. 

The  rule  for  the  application  of  which  appellant  here  con- 
tends is  simply  that  the  court  having  jurisdiction  of  the 
guardianship  proceeding  may,  when  allowed  by  the  law 
applicable  to  such  proceedings,  authorize  the  guardian  to 
make  a  contract  directly  aflfecting  the  property  of  the  estate, — 
such,  for  instance,  as  a  contract  of  sale  of  property  of  the 
ward,  or  a  contract  creating  a  lien  thereon.  Whether  or  not 
under  our  statute  the  court  could  under  any  circumstances 
authorize  a  contract  for  legal  services  for  the  benefit  of  tilie 
estate  the  effect  of  which  would  be  to  render  the  estate  of 
the  minot  directly  liable  to  the  attorney  rendering  the  same, 
it  is  not  necessary  here  to  determine. 

The  only  order  of  the  court  alleged  in  the  amended  com- 
plaint, and  here  relied  on  as  rendering  the  estate  of  the 
deceased  minor  liable  at  the  suit  of  the  attorney,  is  an  order 
made  on  the  application  of  the  guardian,  under  the  provisions 
of  section  284  of  the  Code  of  Civil  Procedure,  substituting  this 
plaintiff  as  her  (said  guardian's)  attorney  in  the  place  and 
stead  of  her  former  attorney  employed  by  her,  and  who  had 
refused  to  consent  to  the  substitution.  This  order  simply 
had  the  effect  of  making  plaintiff  the  attorney  of  record  em- 
ployed by  said  guardian,  the  same  effect  precisely  that  the 
consent  of  the  guardian  and  her  former  attorney  to  such 
change,  filed  with  the  clerk  or  entered  on  the  minutes,  would 
have  had,  (Code  Civ.  Proc.,  sec.  284,)  and  it  in  no  degree 
attempted  to  authorize  a  contract  affecting  the  property  of 
the  estate  of  the  minor,  or  to  require  the  performance  of  any 
legal  services. 

In  addition  to  alleging  the  application  for  an  order  of 
substitution  of  attorneys,  and  the  order  made  thereon,  l^ 
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setting  forth  the  same  in  Iubc  verba,  it  was  alleged  that  the 
plaintiff  "performed  legal  services  for  said  defendant  as  said 
guardian  of  said  Joseph  L.  Soher,  since  deceased^  by  order 
of  said  court  and  at  the  express  request  and  direction  of  said 
guardian/'  and  it  is  urged  that  the  allegation  that  plaintiff 
performed  the  services  **by  order  of  said  court*'  sufficiently 
shows  a  good  cause  of  action  against  the  estate  of  the  deceased 
minor. 

Manifestly,  this  general  allegation  must  be  construed  as 
having  reference  to  the  order  of  substitution  of  attorneys  set 
forth  with  so  much  detail  in  the  amended  complaint,  for  no 
other  order  is  alleged  therein.  Were  this  not  so,  however,  we 
know  of  no  provision  of  law  authorizing  the  court  having 
juri^iction  of  the  guardianship  proceedings  to  require  or 
direct  an  attorney  to  perform  legal  services  for  the  guardian. 
There  was  no  sufficient  allegation  of  any  order  authorizing 
the  guardian,  on  behalf  of  the  minor,  to  enter  into  any  con- 
tract with  plaintiff,  and,  as  before  stated,  it  is  therefore  un- 
necessary to  here  determine  what  would  have  been  the  effect 
of  sneh  an  order. 

The  amended  complaint  failed  to  state  a  cause  of  action 
against  the  estate  of  the  deceased  minor. 

We  find  nothing  else  in  the  record  or  briefs  requiring  notice. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  1021.    Department  One.—Marcb  16,  1904.]  { }J|  }g 

J.  T.  StJMMERVILLE,  AppeUant,  v.  STOCKTON  MILLING      \^  ^| 
COMPANY  et  al.,  Respondents ;  W.  J.  HERSOM,  Trustee       ^^ 
of  Estate  of  J.  D.  Stuart,  Bankrupt,  Appellant. 

Lakdlobd  and  Tenant  —  Estate  for  Yeaes  —  Personal  Property — 
JuDeicBNT-LisN — Sale  under  Execution. — A  leasehold  estate 
for  a  term  of  jean  is  personal  property  at  common  law.  The 
eommon-law  role  has  not  been  ehanged  in  this  state^  and  an 
estate  for  years  is  not  subject  to  the  lien  of  a  judgment  upon 
real  property,  and  no  lien  can  be  acquired  thereupon  under  a 
CXUI.  Cal.— 84 
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judgment  until  lery  of  execution,  or,  if  there  is  no  levj,  a  sale 
under  execution  takes  effect  from  its  date^  or,  at  all  events,  not 
prior  to  the  notice  of  sale. 

Id. — ^Priobitt  or  Chattel  Mobtgact  or  Gbowino  Cbop. — ^A  chattel 
mortgage  upon  the  growing  crop  dulj  executed  bj  the  lessee  to 
the  lessor,  and  recorded  prior  to  any  levj  upon  or  notice  of  sale 
of  the  leasdiold  estate  for  jears  under  execution,  takes  precedence 
of  the  sale,  and  confers  a  superior  right  to  that  of  the  purchaser. 

Id. — ^Waivkr  or  Likn — Claim  or  Absolute  Ownership. — In  general,  if 
one  having  only  a  lien  is  sued  in  replevin,  and  answers,  claiming 
absolute  ownership,  his  lien  is  lost,  and  he  wiU  not  be  permitted 
upon  the  trial  to  assert  any  right  as  lienor. 

Id. — Claim  and  Delivery  bt  Execution  Purchaser — ^Answer  bt 
Chattel  Mobtoagee — ^Mobtgags  Lien  not  Waived. — ^In  an  action 
of  claim  and  delivery  for  the  erop  by  the  execution  purdiaser 
against  the  chattel  mortgagee,  a  denial  of  the  ownership  or  right 
of  possession  of  the  purchaser,  and  of  defendants'  wrongful  taking 
or  withholding  of  possession,  does  not  aver  that  the  chattel  mort- 
gagee is  the  absolute  owner  of  the  wheat,  and  does  not  show  a 
waiver  of  the  mortgage  lien  as  against  the  plaintiff. 

Id. — Cboss-Complaint  by  Tbusteb  or  Bankbuft  Lessee— Inconsistent 
Detenses— OwNEBsmp  or  Cbop— Chattel  Mobtqaos— Fihdings— 
Waives. — ^Where  a  cross-complaint  in  the  action  of  claim  and 
delivery  was  filed  by  the  trustee  in  bankruptcy  of  the  lessee  of 
the  term  for  years,  and  inconsistent  answers  thereto  were  filed 
by  the  chattel  mortgagee,  one  alleging  ownership  of  the  crop,  and 
the  other  setting  up  the  rights  of  a  chattel  mortgage^  and  the 
court  found  that  on  the  trial  the  chattel  mortgagee  only  claimed 
under  the  mortgage  the  right  of  possession  of  the  three  fourths  of 
the  crop  mortgaged  by  the  lessee,  until  the  mortgage  debt  diould 
be  paid,  the  facts  do  not  establish  a  waiver  of  the  lien  as  against 
the  cross-complainant,  especially  where  the  chattel  mortgagee  was 
not  required  to  answer  the  cross-complaint. 

Id. — Taking  Possession  or  Leased  Land — ^Bights  under  MittroACT  and 
Lease. — ^Where  the  debts  were  due  when  the  chattel  mortgage  was 
executed,  the  covenant  to  pay  them  was  broken  as  soon  as  made,  and 
if  the  mortgage  conferred  a  right  of  possession  upon  breach  of  that 
covenant,  and  also  contained  an  independent  covenant  that  the 
mortgagee  might  enter  to  view  the  crop  and  take  any  measures 
necessary  for  the  protection  of  the  crop  or  his  interest  therein,  and 
the  lease  gave  the  lessor  the  title  to  the  erop  until  harvested,  the 
taking  of  the  land  by  the  chattd  mortgagee,  who  was  also  lessor, 
before  the  crop  was  ready  for  harvesting  was  not  a  conversion 
of  the  crop  nor  a  repudiation  of  the  lien  of  the  mortgage. 

Id. — Taking  Possession  or  Harvested  Wheat  by  Mobtgaoeb — Storage 
IN  Warehousb— Conversion.— Where  the  mortgage  eonferred 
power  upon  the  mortgagee  to  take  possession  of  the  wheat  whea 
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it  was  harvested,  and  he  did  not  daim  otherwise  than  under  the' 
mortgage,  the  fact  that  he  took  possession  of  the  harvested  wheat 
and  stored  it  in  a  war^onse,  where  it  stiU  remained,   did  not 
show  a  conversion  or  extinguishment  of  the  lien  of  the  mortgage 
under  section  2910  of  the  Civil  Ck>de. 

Id. — BxMOVAL  or  Crop  fob  Bsttib  Ssouritt. — The  removal  of  the 
wheat  from  the  land  on  which  it  was  grown,  for  the  better  secarity 
of  the  chattel  mortgagee,  did  not  impair  the  lien.  The  provision  of 
section  2792  of  the  Civil  Code  for  the  continuance  of  the  lien  after 
severance  of  the  crop  from  the  land  so  long  as  it  remains  on  the 
land  of  the  mortgagor,  has  no  application  to  prevent  sach  removal 
by  the  mortgagee. 

Id. — Motion  for  Judgment  on  Pleadings — Denial  of  Capacitt  of 
Trustee  in  Bankruptcy. — ^A  motion  by  the  trustee  in  bankruptcy 
of  the  lessee,  as  cross-complainant,  for  judgment  on  the  pleading 
was  properly  denied,  where  issue  was  raised  upon  the  averment  that 
he  was  "the  duly  elected,  appointed,  qualified,  or  acting  trustee"  of 
the  bankrupt  estate. 

Id. — Chattel  Mortgage  not  an  Unlawful  Preference. — The  chattel 
mortgage  was  not  an  unlawful  preference  in  violation  of  the  pro- 
visions of  the  Bankruptcy  Law,  where  the  evidence  does  not  show 
that  the  mortgagee  knew  or  had  reasonable  cause  to  believe  that 
the  lessee  was  insolvent  within  the  meaning  of  the  present  Bank- 
ruptcy Law,  or  that  he  intended  thereby  to  give  a  preference  to  the 
mortgagee,  but  the  transaction  implies  the  contrary. 

Id. — Notice  of  Judgments  against  Mortgagor. — The  chattel  mort- 
gagee did  not  have  constructive  notice  of  judgments  against  the 
mortgagor,  when  the  chattel  mortgage  was  executed,  so  as  to  charge 
him  with  the  knowledge  of  the  mortgagor's  insolvency,  where  he  had 
no  actual  notice  of  such  judgments. 

Id. — SUFFICIENCT  OF  ANSWER  TO   CROSS-COMPLAINT — ^AVERMENTS   AS   TO 

Chattel  Mortgage — ^Evidbnoe  under  Denl^. — The  fact  that  the 
answer  of  the  chattel  mortgagee  to  the  cross-complaint  of  the  trus- 
tee in  bankruptcy  merely  averred  that  the  chattel  mortgage  was 
duly  recorded  in  the  county  where  the  land  is  situated  on  which 
the  crops  were  grown,  but  did  not  allege  that  the  mortgagor  resided 
in  that  county,  is  not  material  where  the  cross-complaint  was  ad- 
dressed only  to  another  defendant,  and  did  not  require  an  answer  by 
the  chattel  mortgagor,  whose  right  to  judgment  is  based  upon  the 
complaint  and  answer.  But,  assuming  that  the  answer  was  required, 
the  defendant  was  entitled  to  prove  a  valid  chattel  mortgage,  under 
the  denial  of  the  alleged  right  of  possession  of  the  lessee,  and 
of  the  cross-complainant  as  his  trustee  in  bankruptcy,  and  it  was 
not  necessary  specially  to  plead  the  mortgage. 
Id. — Costs  against  Trustee  in  Bankruptcy. — ^The  trustee  in  bank- 
ruptcy is  not  legally  injured  by  a  judgment  against  him  for  costs 
incurred  in  defeating  his  claim  by  way  of  cross-complaint,  and  he 
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cannot  object  to  judgment  for  costs  against  him  and  the  plaintiff, 
in  favor  of  the  other  defendanti^  on  the  ground  that  he  ia  a  co- 
defendant. 

APPEALS  by  plaintiff  and  cross-complainant  from  a  judg- 
ment of  the  Superior  Court  of  San  Joaquin  County,  and 
from  separate  orders  denying  a  new  trial  to  each.  Edward  L 
Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  G.  Elliott,  D.  E.  Alexander,  and  J.  B.  Webster,  for 
Plaintiff- Appellant. 

A  lease  for  a  term  of  years  is  a  grant  of  an  estate  in  the 
land,  and  is  real  property.  (Civ.  Code,  sees.  755,  761,  765, 
1215,  2947;  Pacific  Coast  Steamship  Co.  v.  Kimhall,  114  Cal. 
414,  417;  Commercial  Ban%k  v.  Pritchard,  126  Cal.  600;  Jfc- 
Leod  V.  Banvum,  131  Cal.  605;  McKee  v.  Howe,  17  Colo.  538; 
Boone  on  Real  Property,  sec.  81 ;  First  Nai.  Bank  v.  Bennett, 
40  Iowa,  537;  Loving  v.  Melendy,  11  Ohio,  355.)  The  crops 
passed  with  the  sale  of  the  realty.  (Civ.  Code,  sec.  819;  Par- 
nvm  V.  Hefner,  79  Cal.  575,*  Huerstal  v.  Muir,  64  CaL  450.) 

C.  II.  Fairall,  and  H.  B.  McNoble,  for  Cross-Complainant- 
Appellant. 

The  chattel  mortgage  by  the  lessee  to  the  lessor  was  a  fraudu- 
lent preference  under  the  Bankrupt  Law.  {KoJdsaai  v. 
Hoguet,  5  N.  B.  R.  159 ;  Fed.  Cas.  7919 ;  In  re  Lewis,  2  N.  B.  R. 
145.)  The  lien  of  the  chattel  mortgagee  was  waived  by  a 
wrongful  conversion  of  the  property,  and  by  an  inconsistent 
claim  of  ownership.  (Civ.  Code,  sec.  2910;  Jones  on  Liens, 
sec.  1019 ;  Wells  on  Replevin,  sec.  381 ;  Lehmann  v.  Schmidt, 
87  Cal.  15-21;  Sutton  v.  Stephens,  101  Cal.  545;  Williams  v. 
Ashe,  111  Cal.  184;  Chase  v.  Putnam,  117  Cal.  315;  Mexal 
v.  Dearborn,  12  Gray,  336 ;  TuthiU  v.  Skidmore,  124  N.  T.  479 ; 
Hudson  V.  Swan,  83  N.  Y.  552.) 

J.  F.  Ramage,  also  for  Cross-Complainant-Appellant. 

The  lien  was  lost  by  the  removal  of  the  crop  from  the  land 
of  the  mortgagor.  (Civ.  Code,  sec.  2972;  H organ  v.  Zanetta, 
107  Cal.  27.) 

*12  Am.  St.  Rep.  174. 
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Nicoll,  Orr  &  Nutter,  and  B.  C.  Minor,  for  Bespond^its. 

An  estate  for  years  is  a  chattel  real  (Civ.  Code,  sec.  765), 
and  a  chattel  real  is  only  personal  property.  {Jeffers  v. 
Boston,  113  Cal.  352;  Smith  v.  Dodds,  35  Ind.  452;  Cade  v. 
Brownlee,  15  Ind.  369 ;  Mayor  v.  Mabie,  13  N.  Y.  151.*)  Grow- 
ing crops  are  personal  property,  and  not  subject  to  the  lien 
of  a  judgment.  {Davis  v.  McFarlane,  33  Cal.  638 ;  Raventas 
V.  Oreen,  57  Cal.  254;  Rudolph  v.  Swunders,  111  Cal.  233.) 
A  leasehold  interest  and  growing  crops  ^re  not  affected  by  a 
judgment  or  execution  until  a  levy  is  made.  (Code  Civ.  Proc., 
sec.  688.)  A  single  material  issue  precludes  a  judgment  on 
the  pleadings.  {WUmer  v.  Martin,  87  Cal.  88.)  Under  the 
denial  of  the  right  of  possession,  defendant  could  prove  the 
chattel  mortgage  and  the  lease  to  overthrow  the  right  of  pos- 
session, without  having  pleaded  it.  (Pomeroy  's  Code  Remedies, 
sees.  670,  678;  Bliss  on  Code  Pleading,  sees.  327-330;  Bridges 
V.  Paige,  13  Cal.  640;  Stone  v.  Bmnpus,  40  Cal.  432;  Wet- 
more  v.  Swn  Francisco,  44  Cal.  300;  Sparrow  v.  Rhoades,  76 
Cal.  210;*  McClelland  v.  Nichols,  24  Minn.  176;  Sparks  v. 
Heritage,  45  Ind.  66 ;  Stanbach  v.  Rexford,  2  Mont.  566 ;  Lane 
V.  Sparks,  75  Ind.  278.)  There  was  no  fraudulent  preference 
of  a  creditor  by  the  chattel  mortgagee  because  there  was  no 
evidence  of  participation  of  the  mortgagee  in  any  fraud,  or 
of  his  being  chargeable  with  notice  of  the  insolvency  of  the 
mortgagor.  (In  re  Eggert,  98  Fed.  843 ;  102  Fed.  738 ;  Sahin 
V.  Camp,  ^8  Fed.  974;  Merchants^  Bank  v.  Northrup,  22 
N.  J.  Eq.  58;  Gra/ni  v.  Bank,  92  U.  S.  80;  Barber  v.  Priest, 
103  U.  S.  293;Stucky  v.  Ba/nk,  108  U.  S.  74;  Grunsky  v.  Par- 
lin,  110  Cal.  179.)  Defendant  Hewlett  had  the  right  of  pos- 
session of  all  the  wheat,  as  lessor  and  mortgagee,  whei^  the 
action  was  commenced.  {Bank  of  Woodland  v.  Duncan,  117 
Cal.  41;  Eall  v.  Glass,  123  Cal.  500.»)  The  trustee  in  bank- 
ruptcy  stood  in  the  place  of  the  bankrupt,  and  took  only 
the  property  he  had  at  the  time  of  the  adjudication,  subject  to 
all  valid  claims,  liens,  and  equities  upon  it.  {Chattanooga 
Bank  v.  Iron  Co.,  102  Fed.  759 ;  Donaldson  v.  Farwell,  93  U.  S. 
631;  Casey  v.  Cavorac,  96  U.  S.  467;  MitcheU  v.  Winslow, 
2  Story,  630.)  The  chattel  mortgagee  had  the  right  of  pos- 
session of  the  crop,  both  under  the  terms  of  the  mortgage  and 

*34  Am.  Dee.  538.  *69  Am.  St.  Bep.  77. 

•9  Am.  St.  Kep.  197. 
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of  the  lease.  (Civ.  Code,  sec.  2927;  Harper  v.  Gordon,  128 
Cal.  489;  Flinn  v.  Ferry,  127  Cal.  648.)  Section  2972  of  the 
Civil  Code  has  no  application  to  the  facts  in  this  case.  It  is 
only  intended  to  protect  creditors  or  innocent  purchasers 
from  the  mortgagor,  and  not  to  affect  the  right  of  the  mort- 
gagor to  remove  the  crop  when  harvested,  for  his  own  security. 
{Martin  v.  Thompson,  63  Cal.  3 ;  Byrnes  v.  Hatch,  77  Cal.  243.) 
The  cross-complainant,  as  well  as  the  plaintiff,  compelled  the 
defendants  to  protect  themselves  and  defend  against  both,  and 
both  were  properly  charged  with  costs.  (Code  Civ.  Proc., 
sees.  1024,  1025;  Leadbetter  v.  Lake,  118  Cal.  515.) 

SHAW,  J. — The  complaint  states  a  cause  of  action  to  re- 
cover possession  of  some  2,509  centals  of  wheat,  in  the  ware- 
house of  the  Stockton  Milling  Company,  or  the  value  thereof 
in  case  delivery  cannot  be  had.  The  defendants  other  than 
Hersom,  trustee,  answered,  admitting  that  the  wheat  was  in 
the  warehouse  of  the  Stockton  Milling  Company,  and  denying 
the  other  allegations  of  the  complaint  The  defendant  Hersom 
answered  separately,  denying  that  plaintiff  was  the  owner  of, 
or  entitled  to  the  possession  of,  the  wheat;  admitting  that 
he  took  possession  of  the  Wheat,  but  denying  that  he  did  so 
wrongfully.  His  admission  was  found  by  the  court  to  be 
untrue.  He  also  filed  a  cross-complaint  against  the  Stockton 
Milling  Company,  alleging  that  it  was  wrongfully  in  pos- 
session of  the  wheat,  that  the  cross-complainant  was  entitled 
to  possr.^ion,  and  asking  judgment  for  the  recovery  thereof, 
or  for  the  value,  if  delivery  could  not  be  had.  The  plaintiff 
answered  this  cross-complaint  against  the  Stockton  Milling 
Company,  denying  the  right  of  Hersom  to  the  possession  of 
the  trheat,  and  setting  up  certain  afiSrmative  matters  in  fur- 
ther defense.  The  Stockton  Milling  Company  and  the  other 
defendants  filed  a  joint  answer  to  the  cross-complaint  of 
Hersom,  setting  up  afiirmatively  that  the  wheat  in  controversy 
was  rightfully  in  possession  of  H.  H.  Hewlett  under  a  certaiu 
chattel  mortgage  executed  by  Stuart,  and  that  Hewlett  was 
the  owner  of  the  property.  The  cause  was  tried  by  the  court 
and  judgment  given  in  favor  of  the  defendant  Hewlett, 
declaring  that  he  was  the  owner  absolutely  of  one  fourth  of 
the  wheat  in  question,  and  that  he  was  entitled  to  the  pos- 
session of  the  remaining  three  fourths  by  virtue  of  the  chattel 
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mortgage,  for  the  pxirpose  of  securing  the  debt  therein  set 
forth,  and  further  adjudging  costs  in  favor  of  Hewlett  and 
the  other  defendants  against  the  defendant  Hersom  and  the 
plaintiff.  Pour  separate  appeals  are  here  presented :  First, 
an  appeal  by  the  plaintiff  from  the  judgment;  second,  an 
appeal  by  Hersom  from  the  judgment;  third,  an  appeal  by 
the  plaintiff  from  an  order  denying  his  motion  for  a  new  trial ; 
and  the  fourth,  an  appeal  by  Hersom  from  an  order  denying 
his  motion  for  a  new  trial.  Numerous  points  are  presented 
upon  these  appeals,  and  in  order  to  a  proper  understanding 
of  the  case  it  will  be  necessary  to  give  a  preliminary  statement 
of  the  facts  involved. 

The  wheat  in  controversy  was  raised  upon  a  tract  of  land 
containing  1,160  acres  situated  in  Sts^islaus  County.  This 
land  was  leased  by  the  defendant  Hewlett  to  J.  D.  Stuart  on 
November  20,  1897,  for  the  term  of  two  years,  ending  October 
1,  1899.  The  term  wad  afterwards  extended  for  an  additional 
year  ending  October  1,  1900,  and  it  was  during  this  extension 
that  the  wheat  in  controversy  was  sown  and  harvested.  The 
lease  provided  that  Stuart  should  sow  the  premises  to  wheat, 
and  in  proper  time,  at  his  own  expense,  harvest,  thresh,  clean, 
and  sack  the  same,  and  when  sacked  that  he  should  divide  and 
set  apart  one  fourth  of  the  grain  as  the  yearly  rental,  and 
deliver  the  same  to  Hewlett,  that  until  such  delivery  the  whole 
crop  should  be  the  property  of  Hewlett,  and  that  upon  such 
delivery,  and  not  before,  the  remaining  three  fourths  of  the 
crop  should  become  the  property  of  the  lessee,  Stuart.  It 
further  provided  that  the  lessee  should  in  proper  season  sum- 
mer-fallow such  proportion  of  the  land  as  in  the  proper  farm- 
ing thereof  should  be  summer-fallowed,  and  that  if  he  failed 
so  to  do  Hewlett  should  have  the  right  to  enter  upon  the  land 
and  do  such  summer-fallowing  thereon  as  should  be  proper 
and  necessary,  in  which  event  there  should  be  turned  over  to 
him  such  portion  of  the  crop,  in  addition  to  the  one  fourth,  as 
should  be  necessary  to  reimburse  him  for  the  expenses  of 
such  summer-fallowing.  Upon  August  22,  1899,  Stuart  exe- 
cuted to  Hewlett  a  note  for  $757.62,  payable  one  day  after 
date.  As  security  for  this  note  Stuart  pledged  to  Hewlett 
certain  personal  property;  and  it  was  agreed  that  the  lease 
should  be  extended  for  the  succeeding  year,  and  that  when 
the  crop  of  grain  was  sown  thereon  Stuart  should  execute  to 
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Hewlett  a  chattel  mortgage  on  the  crop  to  secure  the  note 
then  executed  and  such  further  advances  as  should  be  made 
by  Hewlett  to  Stuart  On  November  13th  Hewlett  advanced 
Stuart  the  further  sum  of  $210,  for  which  Stuart  executed  his 
note,  payable  one  day  after  date.  On  November  15th,  in  pur- 
suance of  the  former  understanding,  Stuart  executed  to  Hew- 
lett a  chattel  mortgage  on  the  crop  to  be  thereafter  raised 
and  grown  upon  the  lands  leased,  to  secure  the  payment  of 
the  two  notes.  The  mortgage  provided  that  Stuart  should 
care  for  the  crop  until  it  was  fit  for  harvest,  and  then  harvest, 
thresh,  clean,  and  sack  the  same,  and  deliver  the  wheat  to 
Hewlett  as  security  for  the  payment  of  the  note,  and  that  if 
he  failed  in  any  respect  to  do  so  Hewlett  should  have  the  right 
to  enter  upon  the  premises,  protect  the  crops,  retain  possession 
thereof,  and  harvest,  thresh,  and  sack  the  same ;  that  he  should 
also  have  the  right  to  haul  and  store  the  same,  and  sell  and 
dispose  of  it  at  any  time,  and  for  sueh  sums  as  he  should 
deem  proper  for  the  best  advantage  of  all  concerned,  and  out 
of  the  proceeds  to  pay  the  costs  and  charges  and  all  of  the 
expenses  incurred  by  Hewlett  in  the  care,  protection,  harvest- 
ing, hauling,  storing,  and  selling,  and  the  residue  to  apply 
upon  the  debts  secured  by  mortgage.  The  court  found  that 
the  mortgage  was  made  in  good  faith,  and  without  design  to 
hinder,  delay,  or  defraud  creditors,  or  to  give  a  preference  to 
the  said  Hewlett.  During  the  months  of  November  and  De- 
cember the  wheat  was  sown  upon  the  land  by  Stuart,  the 
lessee,  from  which  the  wheat  in  controversy  was  produced, 
Hewlett  advancing  the  seed,  feed,  and  money  necessary  for 
that  {Purpose. 

On  November  1,  1897,  one  James  Watson  obtained  a  judg- 
ment in  the  superior  court  of  Stanislaus  County  against  J.  D. 
Stuart  for  the  sum  of  $680  and  costs,  which  judgment  was 
afterwards  assigned  to  Summerville,  the  plaintiff  in  this 
action.  On  November  1,  1899,  the  plaintiff  caused  an  execu- 
tion to  be  issued  upon  the  judgment,  and  on  January  17,  1900, 
under  said  execution  the  sheriff  of  said  county  sold  to  the 
plaintiff  the  leasehold  interest  of  said  Stuart  in  the  land 
described,  and  on  the  same  day,  in  pursuance  of  said  sale^ 
executed  to  the  plaintiff  a  deed  conveying  to  him  the  said 
property.  The  execution  was  not  formally  levied  upoot  the 
land,  nor  upon  the  growing  crop.    The  claim  of  the  plaintiff 
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in  this  respect  is,  that  the  leasehold  interest  was  real  estate, 
and  carried  the  crop  with  it,  and  that,  as  the  judgment  was  a 
lien  upon  the  real  property  of  the  defendant^  no  formal  levy 
was  necessary.  Notice  of  the  sale  was  given  for  three  weeks 
previous  thereto,  as  required  by  law  in  case  of  sales  of  real 
estate. 

On  January  25,  1900,  Stuart  filed  his  petition  and  schedules 
therein,  and  was  duly  adjudged  a  bankrupt  by  the  United 
States  district  court  in  and  for  the  northern  district  of  Cali- 
fornia. At  that  time  the  wheat  in  question  was  a  growing 
and  standing  crop  on  the  land  on  which  it  was  sown.  There- 
after, on  February  14, 1900,  the  defendant  Hersom  was  elected 
a  trustee  of  the  bankrupt  estate,  and  ever  since  has  been  such 
trustee.  The  crop  mortgage  executed  by  Stuart  to  Hewlett 
was  recorded  in  the  recorder's  oflSce  in  Stanislaus  County 
on  November  15,  1899,  on  the  day  of  its  execution.  The  lease 
was  also  recorded  in  the  same  office  in  Stanislaus  County  on 
the  following  day.  At  the  time  the  mortgage  was  made  Stuart 
resided  in  Stanislaus  County.  This,  however,  does  not  appear 
from  the  pleadings,  but  is  found  as  a  fact  by  the  court.  The 
notes  mentioned  in  the  chattel  mortgage  have  not  been  paid. 
After  the  execution  of  the  deed  by  the  sheriff  to  the  plaintiff, 
Hewlett  demanded  of  the  plaintiff  that  he,  as  the  successor 
of  Stuart,  summer-fallow  the  land  as  the  lease  provided.  The 
plaintiff  failed  to  do  so,  and  thereupon,  about  March  1,  1900, 
Hewlett  entered  and  performed  that  work.  Thereafter  he 
continued  in  possession  of  the  land  for  the  protection  of  the 
crop,  and  when  the  wheat  was  harvested  he  took  it  into  his 
possession  and  caused  it  to  be  shipped  to  the  defendant  Stock- 
ton Milling  Company  for  storage,  and  that  company  still  holds 
it  in  its  i>068ession.  As  to  the  three-fourths  interest  in  the 
wheat  which  by  the  lease  was  to  be  the  property  of  Stuart, 
Hewlett  claims  a  right  to  hold  it,  or  its  proceeds,  only  to  the 
extent  that  is  necessary  to  pay  the  debts  described  in  his 
mortgage.  Other  facts  affecting  particular  points  presented 
will  be  stated  in  connection  with  the  discussion  of  the  respect- 
ive points  to  which  they  relate. 

1.  The  judgment  recovered  by  Watscm  against  Stuart  on 
November  1, 1897,  did  not  become  a  lien  on  the  leasehold  estate 
of  Stuart  upon  the  subsequent  execution  of  the  lease  creating 
that  estate.    This  proposition  is  new  in  our  jurisprudence. 
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but  it  is  clearly  deducible  from  the  principles  applicable  to 
and  declaring  the  character  of  such  property.  The  Code  of 
Civil  Procedure  makes  a  judgment  a  lien  on  ^'all  the  real 
property  of  the  judgment  debtor  not  exempt  from  execution 
in  the  county,  owned  by  him  at  the  time,  or  any  which  he 
may  afterwards  acquire/'  during  the  five  years'  continuance 
of  the  lien.  (Code  Civ.  Proc.,  sec.  671.)  The  only  case  in 
which  the  principle  in  question  came  before  this  court  is  Mc- 
Dermott  v.  Burke,  16  CaL  580,  in  which  Field,  J.,  merely 
referred  to  the  contrary  proposition  as  doubtful.  In  some 
of  the  states  certain  statutes  have  been  held  to  make  such 
interests  subject  to  the  lien  of  a  judgment.  In  those  states 
the  courts  in  discussing  the  effect  of  the  respective  statutes 
practically  concede  that,  in  the  absence  of  an  express  statute 
to  the  contrary,  leasehold  estates  for  years,  only,  are  to  be 
classed  as  personal  property  on  which  no  lien  is  acquired  until 
the  levy  of  an  execution.  {First  Nat.  Bank  v.  Bennett,  40 
Iowa,  537 ;  Loring  v.  Melendy,  11  Ohio,  355 ;  Northern  Bank 
of  Kentucky  v.  Roosa,  13  Ohio,  361 ;  Taylor  v.  Wynne,  57  Hun, 
590;  10  N.  Y.  Supp.  644.)  The  authorities  generally  are  to 
the  effect  that  at  common  law  a  judgment  lien  does  not  extend 
to  estates  for  years.  (17  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
703;  2  Freeman  on  Judgments,  sec.  353;  1  Black  on  Judg- 
ments, sec.  249 ;  Merry  v.  Hallet,  2  Cowen,  497 ;  Vredenbergh 
V.  Morris,  1  Johns.  Cas.  223;  Krause's  Appeal,  2  Whart  398; 
Bismarck  etc.  Assn.  v.  Bolster,  92  Pa.  St  123.)  In  Iowa  the 
statute  provides  that  a  judgment  is  a  lien  on  the  "real  estate'* 
of  defendant.  Another  section  defining  the  meaning  of  certain 
words  and  phrases  declares  that  the  "phrase  'real  estate' 
includes  lands,  tenements,  hereditaments,  and  all  rights  thereto 
and  interests  therein."  It  was  held  that  an  estate  for  years 
was  subject  to  the  lien  of  a  judgment  because^  it  came  within 
the  meaning  of  the  phrase  "rights  thereto"  in  this  definition 
of  the  term  real  estate.  (First  Nat.  Bank  v.  Bennett,  40  Iowa, 
537.)  Our  code  declares  that  "Estates  in  real  property,  in  re- 
spect to  the  duration  of  their  enjoyment,  are  either:  1.  Estates 
of  inheritance  or  perpetual  estates;  2.  Estates  for  life; 
3.  Estates  for  years;  or  4.  Estates  at  will."  (Civ.  Code, 
sec.  761.)  And  it  is  further  declared  that  "estates  for  years 
are  chattels  real. ' '  ( Civ.  Code,  sec.  765. )  The  section  defining 
words  and  phrases  declares  that  "the  words  'real  property' 
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are  coextensive  with  lands,  tenements,  and  hereditaments,'* 
and  that  the  words  ** personal  property"  include,  among  other 
things,  chattels.  (Code  Civ.  Proc.,  sec.  17,  subds.  2,  3;  Civ. 
Code,  sec.  14,  subds.  2,  3.)  It  will  be  seen  from  these  provis- 
ions that  although  an  estate  for  years  is,  for  certain  purposes, 
classed  as  a  species  of  estate  in  real  property,  it  is  nevertheless 
a  chattel.  This  was  well  understood  at  common  law.  Black- 
stone  divides  real  estate  into  two  classes, — namely,  estates  of 
freehold  and  estates  less  than  freehold.  Freehdd  estates  are 
divided  into  estates  of  inheritance  and  estates  not  of  inheri- 
tance. (2  Blackstone's  Commentaries,  103-120.)  Estates 
less  than  freehold  are  divided  into  estates  for  years  (id.  140), 
states  at  will  (id.  145),  and  estates  at  sufferance  (id.  150), 
and  yet,  notwithstanding  these  classifications,  the  same  author 
declares  that  things  personal  include  all  chattels,  and  that 
chattels  real  constitute  one  species  of  personal  property,  and 
include,  among  other  things,  an  estate  for  years,  and  that  a 
** freehold  alone"  is  real  estate  (id.  386).  This  court  had 
before  it  the  question  whether  or  not  an  estate  for  years  was 
personal  property  in  Jeffers  v.  Eston,  113  Cal.  352.  In  that 
case  the  court  say:  *'A  term  for  years  is  only  personal  prop- 
erty— a  chattel  real.  .  .  .  The  common  law  upon  the  subject 
has  not  been  changed  by  our  statutes.  .  .  .  By  section  765 
(Civ.  Code)  the  common-law  distinction  between  freehold 
estates  and  estates  for  years  is  followed,  and  it  is  declared  that 
'estates  for  years  are  chattels  real.'  The  same  distinction  is 
to  be  found  in  section  14  and  in  sections  657  to  663  of  the  same 
code.*'  There  is  nothing  in  any  of  the  foregoing  statutory 
provisions  evincing  an  intention  to  change  the  general  rule 
that  judgments  of  courts  of  record  are  not  liens  on  estates  for 
years. 

Section  700  of  the  Code  of  Civil  Procedure  provides  that : 
"Upon  a  sale  of  real  property,  the  purchaser  is  substituted 
to  and  acquires  all  the  right,  title,  interest,  and  claim  of  the 
judgment  debtor  thereto;  ajid  when  the  estate  is  less  than 
a  leasehold  of  two  years'  unexpired  terra,  the  sale  is  absolute," 
and  that  otherwise  it  is  subject  to  redemption  as  therein  pre- 
scribed. This,  however,  cannot  be  considered  as  a  legislative 
construction  of  the  phrase  **real  property"  applicable  to  and 
fixing  the  meaning  of  the  same  phrase  where  used  in  section 
671  providing  for  judgment  liens.    Section  700.  was  intended 
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to  state  the  effect  of  a  sale  of  any  and  all  interests  in  real  prop- 
erty, and  to  declare  in  what  cases  it  should  be  subject  to 
redemption.  It  applies  alike  to  sales  made  to  enforce  the 
lien  of  the  judgment  and  to  sales  of  chattels  real  enforcing 
liens  created  by  the  levy  of  an  execution.  It  has  no  relation 
to  or  effect  on  the  questions,  when  the  lien  begins,  the  manner 
of  its  creation,  or  the  acts  from  which  it  arises.  The  effect  of 
the  clause  therein  concerning  leasehold  interests  with  respect 
to  its  bearing  on  the  meaning  of  the  phrase  ''real  propeity" 
is  merely  to  show  that  for  the  purposes  of  that  section  those 
words  are  used  in  a  sense  broader  than  their  common-law 
meaning,  and  include  chattels  real  as  well  as  freehold  estates. 
Without  that  clause  the  section  would  be  held  to  apply  only 
to  estates  of  inheritance  and  estates  for  life,  or,  by  the  com- 
mon-law classification,  freehold  estates.  (See  People  v.  West- 
ervelt,  17  Wend.  675;  Westervelt  v.  People,  20  Wend.  417; 
Ex  parte  Wilson,  7  Hill  (N.  Y.)  150,  which  affirm  this 
proposition.) 

The  claim  of  the  plaintiff  that  no  formal  levy  was  neces- 
sary upon  the  growing  crop  nor  upon  the  leasehold  interest  is, 
by  reason  of  the  proposition  which  we  have  just  considered, 
necessarily  untenable.  It  may  be  conceded,  as  was  decided 
in  Lenhardt  v.  Jennings,  119  Cal.  192;  Bagley  v.  Ward,  37 
Cal.  121  ;*  and  Blood  v.  Light,  38  Cal.  654,*  that  the  levy  of 
an  execution  is  not  necessary  where  the  judgment  itself  con- 
stitutes a  lien  upon  the  real  property  which  is  the  subject  of 
the  execution  sale.  But,  as  we  have  seen,  the  judgment  in 
this  case  did  not  constitute  a  lien  upon  the  property  sold,  and 
as  there  was  no  levy,  it  follows  that  the  sale,  if  otherwise  valid, 
took  effect  upon  the  day  of  its  date,  and  not  before,  or,  at  all 
events,  not  before  the  notices  of  the  sale  were  posted  (see 
Lenhardt  v.  Jennings,  119  Cal.  192),  and  that  the  right  of 
the  plaintiff  began  upon  one  or  the  other  of  those  dates,  and 
is  subsequent  and  subject  to  the  right  of  the  mortgagee.  We 
think,  therefore,  that  there  was  no  lien  upon  the  leasehold 
estate  of  Stuart  in  favor  of  the  plaintiff  until  the  sale  took 
place  or  the  notices  were  posted,  which  was  several  weeks 
after  the  execution  of  the  mortgage  to  Hewlett,  and  conse- 
quently that,  so  far  as  that  question  determines  his  right, 
Hewlett  had  the  superior  right  to  the  possession  of  the  wheat 
^09  Am.  Dee.  256.  *  99  Am.  Dee.  441. 


Digitized  by  LjOOQIC 


March,  1904,]     Summeeville  v.  Stockton  Milling  Co.    541 


in  controversy,  so  far  as  that  possession  may  be  necessary  to 
protect  his  lien  thereon  for  the  payment  of  the  debts  afore- 
said. 

2.  It  is  contended  by  Hersom,  and  also  by  the  plaintiff, 
Summerville,  that  the  defendant  Hewlett  has  waived  his  lien 
by  filing  his  answer  to  the  suit  in  claim  and  delivery,  and 
therein  averring  that  he  is  the  absolute  owner  of  the  wheat  in 
controversy.  The  principle  relied  upon  is  stated  thus  in 
WiUiams  v.  Ashe,  111  Cal.  185:  * 'If  one  having  but  a  lien  is 
sued  in  replevin  and  answers,  claiming  absolute  ownership, 
he  will  not  be  permitted  upon  the  trial  to  assert  any  right  as 
lienor.  His  lien  is  absolutely  lost''  The  answer  of  Hewlett 
to  the  complaint  does  not  aver  that  he  is  the  absolute  owner 
of  the  wheat  It  rests  upon  the  denial  of  ownership  or  right 
of  possession  in  the  plaintiff,  and  of  the  wrongful  taking  of 
possession  or  withholding  thereof  by  the  plaintiff  from  the 
defendant.  In  the  answer  to  the  cross-complaint  of  the  de- 
fendant Hersom,  in  which  Hewlett  joins,  it  is  alleged  that 
Hewlett  was  at  all  the  times  in  question  the  owner  of  and 
entitled  to  the  possession  of  the  wheat.  If  this  were  the  only 
answer  to  the  cross-complaint,  and  that  allegation  had  been 
insisted  upon  at  the  trial,  and  if  the  cross-complaint  had  been 
directed  to  Hewlett,  the  case  would  come  within  the  rule 
stated  in  yfUliams  v.  Ashe.  But  the  answer  to  the  cross-com- 
plaint further  alleges  the  giving  of  the  mortgage  by  Stuart 
to  Hewlett,  and  that  Hewlett,  by  virtue  of  the  mortgage,  is 
entitled  to  the  possession  of  the  property  for  the  securing  of 
his  debt.  The  findings  state  also  that  upon  the  trial  Hewlett 
did  not  claim  absolute  ownership  of  the  three  fourths  of  the 
wheat  in  question,  but  conceded  to  the  defendant  and  cross- 
complainant  Hersom  all  of  the  rights  thereto,  save  that  of 
possession,  for  the  purpose  of  disposing  of  the  wheat  and  pay- 
ing to  himself  the  amounts  secured  by  the  mortgage.  The 
rule  above  quoted  from  WQliams  v.  Ashe  is  stated  in  that 
opinion  to  be  qualified  to  the  extent  that  ''if  one  who  has 
claimed  as  owner  is  afterward  proved  to  have  but  a  lien,  he 
shall  not  thereafter  be  deprived  absolutely  of  his  lien,  if  his 
claim  was  honestly  though  mistakenly  entertained  and  pressed ; 
but  before  he  can  be  allowed  his  lien  he  must  abandon  the 
false  claim  of  ownership."  We  think  the  defendant  Hewlett 
is  entitled,  under  this  limitation  of  the  rule,  to  assert  and 
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maintain  liis  lien,  notwithstanding  his  answer  claiming  abso- 
lute ownership.  Under  our  system  of  pleading  a  defendant 
is  entitled  to  make  inconsistent  answers,  and  this  right  would 
be  of  small  benefit  if  the  making  of  one  answer  operated  to 
defeat  the  other,  particularly  in  a  case  where  the  party  claim- 
ing the  lien  was  not  required  to  answer  at  all,  and  the  question 
of  absolute  right,  as  in  this  case,  was  abandoned  upon  the 
trial. 

The  further  claim  is  made  that  by  taking  the  possession  of 
the  wheat  when  it  was  harvested  Hewlett  wrongfully  con- 
verted it  to  his  own  use,  and  thereby,  under  section  2910  of 
the  Civil  Code,  extinguished  his  mortgage  lien.  The  court 
finds  that  Hewlett,  upon  the  harvesting  of  the  crop,  took  pos- 
session of  and  stored  it  in  the  warehouse  of  the  Stockton 
Milling  Company,  where  it  still  remains.  He  had  full  author- 
ity to  do  this  under  the  power  contained  in  his  mortgage,  and 
as  he  did  not  claim  to  hold  otherwise  than  as  mortgagee,  this 
act  did  not  amount  to  a  conversion. 

So  far  as  the  appeal  from  the  judgment  is  concerned,  this 
would  dispose  of  this  proposition.  But  it  is  claimed  that  the 
evidence  shows  that  Hewlett,  without  authority,  took  pos- 
session of  the  leased  land  several  months  before  the  crop  was 
ready  for  harvesting;  that  this  was  a  conversion  of  the  crop 
and  a  consequent  waiver  of  the  lien  of  the  mortgage;  and 
that  therefore  the  court  should  have  found  that  Hewlett  was 
not  entitled  to  the  possession.  There  are  several  grounds  upon 
which  this  claim  must  be  held  untenable.  A  chattel  mortgage 
does  not  pass  title  to  the  mortgagee  or  give  him  a  right  to 
possession  of  the  mortgaged  property  before  the  debt  becomes 
due,  unless  the  mortgage  so  provides.  (Bank  of  Ukiak  v. 
Moore,  106  Cal.  680.)  In  this  case  the  debts  were  due  when 
the  mortgage  was  executed.  The  covenant  to  pay  the  debts 
was  therefore  broken  as  soon  as  made,  and  in  that  sense  the 
mortgagor  was  in  default,  thus  giving  the  mortgagee  the  right, 
under  the  terms  of  the  mortgage,  to  take  possession  at  any 
time.  The  mortgage  also  contained  what  we  construe  to  be  an 
independent  covenant  that  Hewlett  could  ^' at  all  times  enter 
into  the  premises  to  view  the  same,  or  take  any  measures  neces- 
sary for  the  protection  of  said  crops,  or  his  interest  therein." 
The  effect  of  this  was  to  give  Hewlett  an  equal  right  with 
Stuart  to  the  possession  of  the  crop,  for  the  purpose  of  pro- 
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tecting  it,  at  any  time  after  the  execution  of  the  mortgage. 
There  was  evidence  sufBcient  to  sustain  the  finding  that  he 
entered  in  good  faith  for  that  purpose.  Furthermore,  the 
provision  in  the  lease  that  the  crop  should  remain  the  prop- 
erty of  Hewlett  until  it  was  harvested  was  valid  between  the 
parties.  {HoweU  v.  Foster,  65  Cal.  169;  Famum  v.  Hefner, 
79  Cal.  582.^)  The  right  of  property  in  the  crop  was  there- 
fore vested  in  Hewlett  until  it  was  harvested.  Whether  or 
not  this  arrangement  would  be  held  invalid  against  creditors 
as  a  secret  lien,  as  in  Stockton  etc.  Assn.  v.  Purvis,  112  CaL 
242,'  is  a  question  not  arising,  for  the  lease  was  duly  recorded 
before  any  creditor  had  acquired  any  lien,  and  before  the 
adjudication  in  bankruptcy,  and,  as  the  mortgage  would  be 
effectual  to  hypothecate,  in  priority  to  the  claims  of  appel- 
lants, whatever  right  Stuart  then  had  in  the  growing  crop, 
we  do  not  see  that  creditors  could  have  been  injuriously  af- 
fected by  the  provision  reserving  title.  It  is  clear  from  the 
fact  that  the  title  was  in  Hewlett  at  the  time  he  took  pos- 
session of  the  farm,  that  his  taking  possession,  even  if  not 
authorized  by  the  mortgage,  could  not  have  the  effect  of  waiv- 
ing his  prospective  lien  on  the  wheat,  which  at  that  time  was 
inchoate,  and  which  never  became  absolute  until  harvest,  when 
Stuart  became  the  owner.  His  possession  was  consistent  with 
his  own  title,  and  was  not  inconsistent  with  his  rights  under 
the  mortgage  nor  with  the  rights  of  other  creditors  subordi- 
nate to  the  mortgage.  He  did  not  repudiate  his  lien,  but 
acted  for  the  purpose  of  protecting  his  rights  thereunder.  The 
conversion  referred  to  in  section  2910  of  the  Civil  Code  must 
consist  of  some  act  inconsistent  with  the  continuance  of  the 
lien  and  equivalent  to  a  denial  or  repudiation  of  it.  An  act 
done  to  preserve  and  protect  the  property  in  order  that  it 
may  remain  subject  to  the  lien,  and  which  is  equally  beneficial 
to  those  having  subordinate  rights  and  not  in  antagonism 
thereto,  is  not  a  wrongful  conversion  within  the  meaning  of 
this  section.  (1  Jones  on  Liens,  sec.  1030;  Williams  v.  Ashe, 
111  Cal.  185.)  We  are  of  the  opinion  that  upon  either  ground 
the  case  fails  to  show  a  wrongful  conversion  by  the  defend- 
ant Hewlett. 

8.  There  is  no  merit  in  the  proposition  that  Hewlett  lost 
his  lien  by  reason  of  the  removal  of  the  wheat  from  the  land 

U2  Am.  St.  Kep.  17i.  ■  53  Am.  St.  Eep.  210. 
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on  which  it  grew.  The  provisions  of  section  2972  of  the  Civil 
Code  that  the  lien  of  a  mortgage  upon  a  growing  crop  con- 
tinues after  its  severance  from  the  land  so  long  as  it  remains 
on  the  land  of  the  mortgagor  has  no  application  to  the  facts 
of  this  case.  That  section  refers  to  cases  where  the  crop,  after 
severance,  is  removed  by  the  mortgagor,  or  by  some  third  per- 
son, from  the  mortgagor's  land,  and  not  to  cases  where  the 
mortgagee,  in  pursuance  of  the  terms  of  the  mortgage,  re- 
moves the  crop  for  his  better  security.  {Campodonico  v. 
Oregon  Imp.  Co,,  87  Cal.  566;  Barnes  v.  Hatch,  77  CaL  244; 
Martin  v.  Thompson,  63  Cal.  4;  WUson  v.  Prouty,  70  CaL 
197.) 

4.  The  defendant  Hersom  gave  notice  of  motion  for  judg- 
ment in  his  favor  against  the  defendant  Hewlett  and  Stock- 
ton Milling  Company  upon  the  pleadings,  consisting  of 
Hersom 's  cross-complaint  and  the  answer  of  the  said  defend- 
ants thereto.  In  pursuance  of  this  notice  a  motion  was  made 
for  judgment  against  the  Stockton  Milling  .Company  alone. 
This  motion  was  denied,  and  the  ruling  is  assigned  as  error. 
The  motion  was  properly  denied.  Hersom  claimed  solely  as 
trustee  in  bankruptcy  of  J.  D.  Stuart.  The  first  allegation  of 
the  answer  to  this  cross-complaint  is  a  denial  that  Hersom  is 
or  ever  was  'Hhe  duly  elected,  appointed,  qualified,  or  acting 
trustee '*  of  said  bankrupt  estate.  The  allegation  of  ths  capa- 
city of  Hersom  is  material  to  his  recovery.  The  denial  of 
that  allegation  in  the  general  form  in  which  it  was  made  was 
applicable  to  each  count  or  cause  of  action  stated  in  the  cross- 
complaint.  It  raised  a  material  issue  which  it  was  necessary 
to  decide  before  it  could  be  said  that  Hersom  was  entitled  to 
any  judgment  whatever.  The  presentation  of  this  issue  was 
sufficient  to  prevent  a  judgment  on  the. pleadings.  (Widmer 
V.  Martin,  87  Cal.  88.)  It  is  therefore  not  necessary  to  con- 
sider the  other  questions  discussed  by  counsel  under  this  as- 
siKnmont  of  error. 

5.  We  are  of  the  opinion  that  the  execution  of  the  mort- 
gage by  Stuart  to  Hewlett  on  November  15,  1899,  was  not  an 
unlawful  preference  of  a  creditor,  and,  as  such,  in  violation  of 
the  provisions  of  the  bankruptcy  law.  In  order  to  make  such 
a  preference  unlawful  it  is  necessary, — ^1.  That  the  prefer- 
ence  shall  have  been  made  with  the  intention  on  the  part  of 
the  bankrupt  to  prefer  the  person  to  whom  the  mortgage  is 
given;  and  2.  That  the  mortgafi:ee,  at  the  time  he  receive?  the 
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mortgage,  shall  have  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference  to  him.  This  involved 
the  further  proposition  that  the  mortgagee  mnst^  at  the  time 
he  receives  the  mortgage,  have  reasonable  cause  to  believe  that 
the  debtor  is  insolvent,  for  otherwise  the  preference  would  be 
lawful  and  innocent.  Insolvency  under  the  present  Bank- 
ruptcy Law  does  not  occur,  as  it  did  under  the  former  law, 
when  the  person  is  unable  to  meet  his  obligations  as  they  be- 
come due.  Under  the  present  Bankruptcy  Law  a  debtor  is  not 
insolvent  unless  his  property,  at  a  fair  valuation,  is  not  suflS- 
cient  in  amount  to  pay  his  debts.  We  do  not  think  the  evi- 
dence in  this  case  necessarily  shows  that  Hewlett,  at  the  time 
he  took  the  mortgage,  had  good  cause  to  believe,  either  that 
Stuart,  in  this  sense,  was  insolvent,  or  that  he  intended  thereby 
to  give  a  preference  to  the  mortgagee.  The  transaction  itself 
implies  the  contrary.  Shortly  prior  to  the  giving  of  the  mort- 
gage Hewlett  had  extended  the  lease  for  another  year,  with 
the  understanding  that  Stuart  would  sow  a  crop  of  grain 
thereon,  that  Hewlett  should  advance  him  such  money  as  was 
necessary  to  enable  him  to  care  for  the  crop,  at  least  to  the 
harvesting,  and  should  take  a  chattel  mortgage  to  secure  such 
advances  and  the  pre-existing  debt.  Stuart  had  sown  the 
land,  in  part  at  least,  to  grain  at  the  time  the  mortgage  was 
given,  and  proceeded  thereafter,  apparently  in  good  faith,  to 
complete  the  sowing,  Hewlett  furnishing  seed  and  feed  for 
that  purpose.  These  acts  are  inconsistent  with  the  theory 
that  either  party  at  that  time  believed,  that  Stuart's  property 
was  insufficient  to  pay  his  debts,  and  that  it  was  intended  that 
Hewlett  was  to  be  preferred  to  the  exclusion  and  injury  of 
other  creditors.  It  does  not  appear  that  Hewlett  knew  of  the 
insolvency  of  Stuart  The  only  evidence  upon  that  point  is  that 
of  Stuart  himself,  who  testifies  as  follows:  **I  guess  Mr.  Hew- 
lett was  acquainted  with  my  financial  condition;  I  don't  know 
that  really ;  I  told  him  I  needed  money,  and  I  wanted  a  little 
money  at  that  time.  I  think  he  knew  my  financial  condition  at 
the  time  of  the  pledge  of  which  I  spoke."  This  could  well  be 
understood  to  mean  only  that  Hewlett  knew  that  Stuart 
needed  money,  which  does  not  necessarily  imply  insolvency. 
If  it  was  intended  to  mean  more,  it  was  a  mere  conclusion  of 
Stuart  He  states  no  facts  upon  which  to  base  it,  and  we  do 
not  think  it  is  sufficient  to  enable  us  to  say  that  the  finding  of 
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the  court  on  this  point  is  contrary  to  the  evidence.  The  rec* 
ords  at  that  time  disclosed  the  existence  of  three  judgments, 
taken  several  years  previously,  in  the  superior  court  of  the 
.county.  The  appellant,  Hersom,  claims  that  Hewlett  must  be 
deemed  to  have  constructive  notice  of  these  judgments,  and 
therefore  must  be  presumed  to  know  that  Stuart  was  in- 
solvent. We  do  not  understand  this  to  be  the  law.  Such 
judgments  constitute  a  lien  upon  the  real  estate  of  the  judg- 
ment debtor,  and  all  persons  dealing  with  that  real  estate 
must  be  held  to  have  constructive  notice  of  the  judgment,  but 
the  law  goes  no  further  than  this.  It  does  not  require  every 
person  who  deals  generally  with  the  judgment  debtor  to  take 
notice  of  the  existence  of  these  judgments,  nor  does  it  impute 
notice  to  such  persons  for  the  purpose  of  charging  them  with 
knowledge  of  insolvency.  There  is  nothing  in  the  evidence  to 
indicate  that  Hewlett  had  any  actual  knowledge  whatever  of 
the  existence  of  these  judgments.  It  is  also  to  be  observed 
that  there  is  no  evidence  to  show  that  Stuart  was  in  fact 
insolvent  at  the  time  he  made  the  mortgage.  The  judgments, 
do  not,  necessarily,  prove  insolvency.  The  schedules  £Qed  in 
the  bankruptcy  proceeding  some  six  weeks  later  show  that  he 
was  indebted  in  an  amount  near  ten  thousand  dollars,  but 
there  is  nothing  to  show  what  property  he  had  at  that  time 
other  than  the  inference  to  be  derived  from  the  judgment  of 
the  court  in  bankruptcy  that  it  was  not  sufBcient  to  pay  these 
debts.  This  might  justify  an  inference  that  he  was  not  sol- 
vent at  the  time  he  gave  the  mortgage,  but  it  is  not  sufScient 
to  call  for  a  reversal  of  the  finding  of  the  court  on  that  suK 
ject,  nor  to  require  a  finding  that  Hewlett  at  that  time  knew 
that  he  had  not  suflScient  property  to  pay  his  debts.  We  can- 
not  disturb  the  finding  on  this  point. 

6.  In  the  portion  of  Hewlett's  answer  to  the  cross-eom- 
plaint  referring  particularly  to  the  crop  mortgages,  it  is 
averred  that  the  mortgage  was  duly  recorded  in  Stanislaus 
County,  in  which  the  land  is  situated,  but  it  does  not  allege 
that  Stuart,  the  mortgagor,  then  resided  in  that  county.  It 
is  silent  as  to  his  residence,  and  there  is  no  general  statement 
that  it  was  recorded  in  the  county  of  his  residence.  It  is  con- 
tended that  this  renders  this  part  of  the  answer  ineffectual, 
that  the  mortgage,  as  stated,  does  not  constitute  a  valid  lieu 
on  the  wheat,  and  that  this  defect  is  not  cured  by  the  evi^ 
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dence  and  finding  that  Stuart  at  the  time  the  mortgage  waa 
executed  resided  in  that  county.  It  is  perhaps  a  sufBcient 
answer  to  this  proposition  to  refer  to  the  fact  that  the  cross- 
complaint  is  addressed  to  the  defendant  Stockton  Milling  Com- 
pany alone,  and  that  therefore  Hewlett  was  not  called  upon  to 
answer  it  at  all.  The  only  judgment  in  favor  of  the  Stockton 
Milling  Company  is  a  judgment  for  costs  against  Hersom  and 
in  favor  of  that  company  jointly  with  Hewlett  and  two  other 
defendants.  There  being  no  cross-complaint  against  Hewlett, 
the  judgment  in  his  favor  for  the  possession  of  the  wheat  is 
based  upon  the  complaint  and  the  answer  thereto.  The  fact 
that  Hewlett  joined  in  an  insuflScient  answer  to  the  cross- 
complaint  against  another  party  is  immaterial  and  does  not 
affect  the  judgment  in  his  favor.  Disregarding  this  point, 
however,  and  considering  the  case  as  if  the  cross-complaint 
had  been  directed  to  Hewlett  also,  we  think  the  objection  is 
not  well  taken.  The  allegations  of  the  cross-complaint  con- 
cerning the  right  of  Hersom  are  allegations  of  the  ultimate 
facts.  The  first  count  relates  to  all  the  wheat.  It  avers  that 
Hewlett  leased  the  land  to  Stuart,  that  Stuart  had  sowed 
to  wheat  a  portion  of  the  lands  leased,  that  at  the  time  of  the 
adjudication  in  bankruptcy  the  wheat  was  a  growing  crop  on 
the  land  and  was  the  property  of  Stuart,  and  that  ever  since 
his  appointment  as  trustee  the  said  Hersom,  as  such  trustee, 
had  been  and  was  still  entitled  to  the  possession  of  the  wheat. 
The  other  counts  relate  exclusively  to  certain  specific  lots  of 
the  wheat,  and  each  alleges,  in  general  terms  with  respect  to 
the  particular  lot  to  which  it  refers,  that  Hersom,  as  such  trus- 
tee, was,  and  still  is,  entitled  to  the  possession  thereof.  The 
defendant  Hewlett,  in  answer  to  these  allegations,  denies  that 
the  crop  was  the  property  of  Stuart  at  the  time  he  was  de- 
clared a  bankrupt,  or  that  Hersom,  as  trustee  or  otherwise, 
was  then,  or  at  any  time  had  been,  entitled  to  the  possession 
of  the  wheat,  or  any  part  thereof,  and  alleges  that  he,  Hew- 
lett, at  all  of  the  times  in  controversy,  was,  and  still  is,  en- 
titled to  the  possession  thereof.  The  action  of  claim  and  de- 
livery is  primarily  an  action  for  possession.  The  general 
allegations  of  ownership  or  right  of  possession  of  the  defend- 
ant are' sufficient,  and  this  form  of  statement  is  the  better  form 
of  pleading.  (Nudd  v.  Thompson,  34  Cal.  46 ;  Conner  v.  Blttd^ 
worth,  54  Cal.  635.)    The  case  of  Nudd  v.  Thompson  also  holds 
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that  it  is  sufficient  for  a  defendant  to  deny  the  general  alle- 
gations, and  that  having  done  so  a  failure  to  deny  other  facts 
showing  in  detail  the  basis  of  plaintiff's  ownership  and  right 
of  possession  is  not  to  be  taken  as  an  admission  of  such  par- 
ticular facts.  The  denial  of  the  fact  that  the  cross-complain- 
ant, at  the  time  he  filed  his  cross-complaint^  had  the  right  of 
possession  puts  the  question  of  the  right  in  issue.  In  order 
to  show  that  he  did  not  then  have  that  right,  the  defendant 
could  properly  introduce  any  evidence  showing  that  the  right 
of  possession  was  at  that  time  vested  in  a  third  person,  or  in 
the  defendant  himself.  Such  evidence  would  be  in  direct 
contradiction  of  the  allegation  denied.  An  allegation  that  a 
thing  is  in  one  place  is  disproved  by  evidence  showing  that  it  is 
in  another  place;  so  an  allegation  that  the  right  of  possession 
is  in  the  plaintiff  can  be  shown  to  be  untrue  by  proof  that  the 
right  of  possession  is  in  the  defendant  or  in  some  other  person. 
The  defendant  was  therefore  entitled  to  show  by  evidence  that 
he  had  the  right  of  possession,  for  the  purpose  of  securing  the 
debt,  as  a  mortgagee  holding  a  valid  chattel  mortgage  thereon. 
There  are  some  cases  holding  contrary  to  these  views  (OuiUe 
V.  Pook,  13  Or.  577 ;  Gay  v.  FretweU,  9  Wis.  186 ;  TeU  v.  Bever, 
38  N.  Y.  161).  We  think,  however,  that  the  great  weight  of 
authority,  as  well  as  the  better  reason,  is  in  harmony  with  the 
conclusion  above  stated.  The  following  authorities  so  hold: 
Cwnibey  v.  Lovett,  76  Minn.  229 ;  Lindsay  v.  Wyatt,  1  Idaho, 
739;  McClelUmd  v.  Nichols,  24  Minn.  176;  HolUday  v.  Mc- 
Kinne,  22  Pla.  153;  Child  v.  ChUd,  13  Wis.  17;  Richardson 
V.  8tede,  9  Neb.  483;  YancUe  v.  Crane,  13  Kan.  344;  Lane 
V.  Sparks,  75  Ind.  278 ;  Sparks  v.  Heritage,  45  Ind.  66 ;  Cobby 
on  Replevin,  sec.  1002.  The  proposition  is  the  same  in  prin- 
ciple as  that  involved  in  Eaton  v.  Metz,  (Cal.)  40  Pac.  947; 
Oram  v.  Barney,  55  Cal.  254;  Humphreys  v.  Harkey,  55  Cal. 
283 ;  and  Mason  v.  Vestal,  88  Cal.  396.^  Evidence  of  the  mort- 
gage lien  whereby  Hewlett  had  the  right  of  possession  was 
therefore  properly  admitted  under  the  denial.  It  was  not 
necessary  to  plead  it  specially. 

7.  The  judgment  against  the  defendant  Hersom  and  the 
plaintiff,  in  favor  of  Hewlett  and  the  other  defendants,  for 
their  costs,  is  not  subject  to  the  objection  made  by  Hersom 
that  it  is  erroneous  against  him  because  he  was  a  co-defendant 

*22  Am.  St.  Rep.  310. 
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He  filed  a  cross-complaint  against  Hewlett's  bailee,  and  this 
made  it  necessary  for  Hewlett  to  either  defend  against  Her- 
som's  claim  himself  or  see  that  his  bailee  did  so.  In  either 
case  Hersom  is  not  legally  injured  by  a  judgment  for  the 
costs  incurred  in  defeating  his  claim. 

We  find  no  error  in  the  record.    It  is  therefore  ordered  that 
the  judgment  and  orders  appealed  from  be  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  1249.    In  Bank.— March  17,  1904.] 

In  the  Matter  of  the  Estate  of  WILLIAM  C.  TUBNEB,  De- 
ceased. REGENTS  OP  UNIVERSITY  OP  CALI- 
PORNIA,  AppdlantB,  v.  ELIZABETH  TURNER,  Re- 

spondent. 

Estates  of  Dsosased  Persons — ^Pxtitions  tob  Lettzbs — Supkriob 
Bights  of  Wn)0w. — The  widow  of  the  decedent  has  the  superior 
right  to  letters  of  administration  over  all  other  petitionert  for 
letters. 

Id. — ^HxAUNG  of  Petitions — Amxsved  PsTitiDN  of  Widow — Notice  of 
FuTDEE  Hbaiukg — ^WAivEBr— JURISDICTION. — ^Where  the  original 
petition  of  the  widow  and  all  other  petitions  for  letters  had  been  set 
for  hearing  on  a  certain  date,  and  before  that  date  the  widow  filed 
and  served  an  amendment  to  her  petition,  setting  forth  no  additional 
jurisdictional  facts,  and  gave  an  unnecessary  notice  of  a  fntnre 
hearing  thereof,  she  maj  waive  such  notice  and  consent  to  the 
original  hearing  fixed  bj  the  eoort,  and  the  court  has  jurisdiction  to 
treat  the  amended  petition  as  an  amendment  merelj  of  the  original 
petition,  and  to  disregard  the  notice  and  hear  all  of  the  petitions  at 
the  time  fixed,  and  may  then  appoint  the  widow  as  administratrix, 
where  no  objection  was  made  exc^t  to  the  jurisdiction  of  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Merced 
County  granting  letters  of  administration.  E.  N.  Rector, 
Judge. 

The  facts  are  stated  in  the  opinion. 
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Osgood  Putnam,  and  Charles  E.  Snook,  for  Appellants. 
J.  W.  Knox,  for  Respondent. 

CHIPMAN,  C— This  is  an  appeal  by  the  regents  of  the 
University  of  California  from  the  order  granting  letters  of 
administration  of  the  estate  of  William  C.  Turner,  deceased, 
to  Elizabeth  Turner,  surviving  widow  of  deceased. 

The  following  proceedings  took  place  leading  to  the  appoint- 
ment: On  April  16,  1902,  Mrs.  Turner  filed  her  petition  for 
letters,  through  her  attorney,  James  F.  Peck,  Esq. ;  on  April 
30,  1902,  J.  W.  Enox,  Esq.,  was  substituted  as  her  attorney, 
and  she  on  that  day  dismissed  her  petition  filed  April  16, 
1902 ;  on  April  28th,  Edward  W.  Putnam,  at  the  request  of  the 
regents,  claiming  to  be  a  creditor  of  said  estate,  filed  his  peti- 
tion praying  for  letters  to  be  issued  to  him ;  on  April  30, 1902, 
said  Elizabeth  Turner,  as  surviving  widow  of  deceased,  filed 
her  petition  for  letters,  stating  therein,  among  other  things, 
that  she  **  contests  the  petition  of  Edward  W.  Putnam,  filed 
herein  April  28,  1902";  on  May  5th,  W.  J.  Stockton,  public 
administrator  of  Merced  County,  filed  his  petition  praying  for 
letters  in  said  estate,  and  also  contesting  the  petitions  of  said 
Putnam  and  said  Elizabeth  Turner;  on  May  17, 1902,  Thomas 
C.  Turner,  son  of  deceased,  filed  his  petition  for  letters,  also 
contesting  the  petition  of  said  Putnam  and  said  Stockton.  The 
hearing  of  each  of  said  petitions  (except  the  petition  dismissed 
as  aforesaid)  was  duly  fixed  for  hearing,  and  the  hearing  was 
duly  postponed  to  June  9, 1902.  On  May  31, 1902,  said  Eliza- 
beth Turner  filed  an  amended  petition  for  letters,  and  among 
other  things  contested  the  petition  of  said  Putnam  and  said 
Stockton.  The  clerk  of  the  court,  on  filing  said  amended  peti- 
tion of  said  Elizabeth,  fixed  the  eighteenth  day  of  June,  1902, 
as  the  time  for  hearing  the  same,  and  on  June  6,  1902,  he 
posted  notices  of  the  hearing  for  that  day.  Copies  of  the 
amended  petition  of  said  Elizabeth  were  served  on  the  parties 
contesting  the  appointment  on  said  thirty-first  day  of  May, 
1902.  On  June  9,  1902,  said  Putnam  filed  his  petition  con- 
testing the  amended  petition  of  said  Elizabeth  for  letters.  It 
also  appears  that  on  May  6, 1902,  said  Stockton  filed  his  peti- 
tion contesting  the  petition  of  said  Elizabeth,  filed  April  30, 
1902,  and  also  contesting  her  petition  for  special  letters,  filed 
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May  5tb  (which  latter  petition  is  not  in  the  record).  It  far- 
ther appears  that  on  June  9,  1902,  the^  said  petitions,  filed  as 
aforesaid,  between  April  28,  1902,.  and  May  17,  1902,  were  on 
the  calendar,  and  were  called  for  hearing  by  the  court,  and 
thereupon  the  regents  of  the  University  of  California  ap- 
peared at  the  hearing  ''for  the  express  purpose  of  objecting 
to  the  jurisdiction  of  the  court  to  proceed  at  this  time  with 
the  hearing  of  said  petitions  or  any  of  them,  and  thereupon 
objected  to  the  hearing  .  .  .  prior  to  June  18,  1902,  on  the 
ground  that  on  May  31,  1902,  a  petition  for  letters  of  admin- 
istrati<m  (a  copy  of  which  is  above  set  forth,  being  said 
amended  petition)  was  filed  herein  by  Elizabeth  Turner,  and 
that  said  petition  had  been  duly  set  for  hearing  on  June  18, 
1902,  and  notice  was  posted  accordingly,  and  that  said  date 
had  not  arrived,  and  that  all  petitions  .  .  .  must  be  heard 
together,  and  the  court  was  without  power  to  hear  any  of  said 
petitions  until  June  18,  1902."  Proof  of  posting  notice  of 
the  hearing  for  June  9th  was  made.  The  attorney  for  said 
Elizabeth  Turner  stated  in  open  court  that  the  petition  filed 
May  31,  1902,  was  filed  simply  as  an  amendment  to  her  ori- 
ginal petition  filed  April  30, 1902,  and  was  intended  to  obviate 
certain  objections  raised  to  her  original  petition  by  the  contest 
of  said  Stockton,  and  was  not  intended  to  supersede  the  ori- 
ginal petition ;  that  she  was  willing  to  proceed  with  the  hear- 
ing of  said  petition  filed  April  30,  1902,  and  said  amendment 
filed  by  her  on  May  31,  1902,  as  one  and  the  same  petition. 
"The  judge  presiding  thereupon  stated  that  he  considered  that 
Elizabeth  Turner  had  really  but  one  petition  before  the  court, 
and  that  he  would  proceed  to  hear  the  same  as  one  petition, 
and  also  hear  the  petition  filed  by  the  said  Putnam,  said  W.  J. 
Stockton,  as  public  administrator,  and  said  Thomas  C.  Turner, 
and  determine  the  whole  matter,  and  that  the  petition  filed 
by  said  Elizabeth  Turner  was  su£Scient  in  form  and  substance 
and  that  said  amendments  contained  in  said  amended  petition 
were  immaterial  and  not  necessary,  and  did  not  change  in  any 
manner  the  issues  before  the  court."  The  objections  to  the 
hearing  were  overruled  and  the  hearing  ordered  to  proceed, 
the  regents  excepting  to  the  order. 

The  court  found  certain  facts,  and  in  its  conclusions  of  law 
found  that  said  Elizabeth  Turner  was  entitled  to  letters,  and 
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it  was  accordingly  so  ordered.  The  regents  alone  appeal  from 
the  order. 

Appellant  relies  npon  section  1374  of  the  Code  of  Civil 
Procedure,  which  reads:  "Any  person  interested  may  ccmtest 
the  petition  [L  e.  the  petition  for  letters,  sectiim  1373],  by 
filing  written  opposition  thereto,  on  the  ground  of  the  incom- 
petency of  the  applicant,  or  may  assert  his  own  rights  to  the 
administration,  and  pray  that  letters  be  issued  to  himself.  In 
the  latter  case  the  contestant  must  file  a  petition,  and  give  the 
notice  required  for  an  original  petition,  and  the  court  must 
hear  the  two  petitions  together."  It  is  contended  that  this 
provision  is  mandatory,  and  the  court  had  no  discretion  to 
disregard  the  notice  of  hearing  the  amended  petition  of  Eliza- 
beth Turner  set  for  nine  days  later  than  the  date  the  hearing 
actually  took  place. 

The  court  treated  the  amended  petition  of  the  widow  as  an 
amendment  merely  of  her  original  petition,  and,  disregarding 
the  notice  of  the  hearing  of  the  amended  petition,  proceeded 
to  hear  her  original  petition,  together  with  all  other  petitions, 
on  the  day  fixed  for  such  hearing.  In  the  petition  of  Stockton, 
he  set  forth  certain  facts  showing  that  there  had  been  an 
administrator  appointed  in  1894,  who  had  acted  as  such 
administrator  until  April  12,  1902,  when  he  died.  In  her 
original  petition  Mrs.  Turner  made  no  mention  of  any  prior 
administration.  In  the  amended  petition  the  facts  were 
fully  stated,  and  that  she  was  applying  for  letters  to  com- 
plete an  unfinished  administration ;  the  amended  petition  also 
contained  a  contest  and  opposition  to  the  appointment  of  Put- 
nam and  Stockton.  The  value  of  the  estate  was  stated  to  be 
much  greater  than  in  the  original  petition.  The  facts  neces- 
sary to  the  jurisdiction  of  the  court,  however,  sufficiently  ap- 
peared in  the  original  petition,  and  no  additional  necessary 
jurisdictional  fact  appeared  in  the  amended  petition. 

Under  the  statute,  fixing  the  order  in  which  persons  are 
entitled  to  administer,  the  widow  was  entitled  to  letters  before 
any  other  of  the  petitioners  applying,  her  competency  other- 
wise not  being  disputed;  a  pos^onement  of  the  hearing  untO 
June  18th  would  have  served  no  purpose  not  attainabia  on 
June  9th.  The  parties  were  all  before  the  court  by  appear* 
ance  and  by  plea;  the  amended  petition  of  the  widow  had 
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been  duly  served.  We  do  not  think  a  new  notice  of  hearing 
was  necessary;  but  notice  having  been  given,  we  think  the 
widow  could  waive  its  hearing  at  the  date  fixed,  and  consent  to 
the  hearing  of  her  original  petition. 

The  estate  was  undistributed  and  but  partly  administered 
at  the  death  of  the  former  administrator;  some  one  had  to  be 
appointed,  and  it  was  immaterial  to  all  who  were  interested  in 
the  estate  whether  the  appointment  was  made  on  June  9th  or 
June  18th,  so  Icmg  as  the  court  had  jurisdiction  to  make  the 
appointment.  It  is  true,  as  appellant  claims,  that  an  amended 
complaint  in  an  ordinary  action^  supersedes  the  original  com- 
plaint, but  no  new  summons  issues,  and  when  served  upon  aU 
the  defendants  the  cause  proceeds  without  interruption,  the 
parties  already  being  in  court  by  service  of  the  original  com- 
plaint. 

There  was  no  objection  made  to  the  hearing  on  any  ground 
except  want  of  jurisdiction  of  the  court  If  the  widow  had 
in  her  amended  petition  set  up  some  material  facts,  and  ob- 
jection had  been  made  to  her  proving  them,  she  might  have 
insisted  that  the  hearing  stand  over  to  the  day  fixed  for  hear- 
ing the  amended  petition.  But  she  set  up  no  material  facts, 
and,  besides,  she,  by  consenting  to  the  hearing,  in  effect  waived 
her  amended  petition,  and  perhaps  waived  the  right  to  prove 
any  new  material  facts  therein  set  up  to  which  objection  was 
made.  There  was,  however,  no  such  objection.  There  being 
no  rights  of  any  persons  affected  by  her  consent  to  the  hear- 
ing, and  all  contesting  parties  being  in  court,  we  see  no  reason 
why  it  could  not  hear  aU  the  petitions  at  the  time  fixed.  Of 
its  jurisdiction  to  do  so  we  have  no  doubt. 

The  order  should  be  aflSrmed,  and  it  is  so  advised. 

Cooper,  C,  and  Gray,  C,  concurred. 

Por  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  trcm  is  affirmed. 

Van  Dyke,  J.,  Shaw,  J.,    Angellotti,  J., 
McFarland,  J.,  Lorigan,  J.,  Beatty,  C.  J. 
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[Sac  No.  1026.    Department  Obot— Maidi  18,  1904.] 

J.  T.  SUMMERVILLE,  AppeUant,  v.  SILAS  MARCH,  J.  D. 
STEVINSON,  HUMBOLDT  SAVINGS  AND  LOAN 
SOCIETY  et  aL,  Respondents,  and  R.  J.  ORAF,  and 
C.  D.  BENJAMIN,  AppeUanta. 

MOBTOAOE— DeCREK  FOB  SaLI  IN  MASS — PUBOHASB  BT  YBMim  GW  MOBT- 
GAGOBS    OP    UNCONYXTKD    PABT— SBTHNO    Asms    aALB— OOMFLAOr- 

ANTs  MOT  Damaqxd. — ^Where  a  mortgage  gave  an  opti<m  for  a  lale 
in  masB  or  in  separate  parcds,  and  the  decree  of  f  oreelooure  ordered 
a  sale  in  one  tract,  but  a  eobsequent  vendee  of  part  of  the  land 
mortgaged,  bj  consent  of  the  mortgagee  and  part  of  the  mortgagors 
present,  became  the  purchaser  of  the  part  unconvejed  for  a  fair 
and  reasonable  pricey  and  at  is  full  yalu^  and  for  more  than 
enough  to  satisfy  the  decree,  the  sale  will  not  be  set  aside  at  suit 
of  execution  purchasers  under  judgments  against  the  mortgagors 
who  purchased  after  the  deed  to  the  vendee  and  before  the  fore- 
closure sale  merely  because  of  departure  from  the  tonus  of  the 
decree,  by  which  they  were  not  in  fact  damaged. 

Id.— Bights  of  Ybndxe.— Under  section  2899  of  the  Civil  Code,  where  a 
mortgagor  has  sold  a  portion  of  the  mortgaged  land,  the  mortgage 
must  be  enforced  first  against  the  unsold  portion  of  the  mortgaged 
premises  before  resort  can  be  had  to  the  portion  sold.  The  vendee 
does  not  lose  his  right  to  protection  by  not  asserting  it  in  the 
foreclosure  suit ;  and  the  only,  effect  of  his  failure  to  do  so  is,  that 
the  right  of  protection  is  transferred  to  any  surplus  that  may  arise 
upon  the  sale  of  his  land  upon  the  foreclosure  decree,  which  he 
may  assert  as  against  execution  purchasers  from  the  mortgagor,  who 
took  subject  to  his  conveyance. 

Id. — ^Inadxquaot  of  Pbioi— Possiblb  Sale  fob  Mobs  than  Aotital 
Value. — Inadequacy  of  price  is  not  a  sufficient  ground  for  setting 
aside  a  foreclosure  sale;  and  where  the  court  finds  that  the  property 
sold  was  not  worth  at  the  time  more  than  the  amount  bid  therefor, 
the  sale,  though  irregular,  will  not  be  set  aside  upon  the  sole 
ground  that  possibly  if  the  property  had  been  sold  in  a  differ^t 
manner,  it  might,  by  some  fortuitous  circumstance,  have  brought 
more  than  its  actual  value. 

Id.— BoBDEK  OF  Pboof — ^INJUBT  FBOH  Ibbsqulab  Salb. — ^If  there  was 
anything  that  would  make  the  premises  as  a  whole  more  valuable 
than  when  separated  into  two  parcels,  it  was  incumbent  on  the  ap« 
pellants  to  allege  and  prove  it  An  irregular  sale  will  not  be 
set  aside,  unless  it  is  shown,  either  from  the  nature  of  the  irregu- 
larity itself  or  from  extrinsie  facts,  that  injury  was  caused  thereby. 

Id.— Rights  of  Execution  Purghasebs  Eztimguished. — ^The  sale  under 
foreclosure  being  valid,  it  is  immaterial  what  rights  the  execution 
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purchasers  who  seek  to  set  it  aside  maj  have  acquired  from  the 
mortgagors.  Those  rights  were  all  subject  to  the  decree  of  fore- 
eloBure,  and  to  the  rights  of  the  vendee  of  the  mortgagor  who 
became  the  purchaser,  and  were  extinguished  hy  the  sale  and  deed 
ezecutM  thereunder. 
Action  to  Quht  Title  —  Disolaimsb  —  Cboss-Complaint  —  Cobtb. — 
A  party  defendant  disclaiming  in  an  action  to  quiet  title  is  only 
entitled  to  recover  the  costs  of  his  disclaimer  as  against  the  plaintiif, 
but  where^  notwithstanding  his  disclaimer^  he  is  made  a  party  de- 
fendant to  a  cross-complaint,  he  is  entitled  to  recover  his  costs  upon 
judgment  against  the  cross-complainants.  A  joint  judgment  for  all 
costs  in  favor  of  such  defendants  and  another  defendant  entitled 
to  recover  all  costs  against  both  the  plaintiif  and  eross-complaiaants 
will  not  be  reversed  or  modified  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  H.  Fairall,  for  J.  T.  Summerville,  Appellant 

Joshua  B.  Webster,  for  R.  J.  Graf,  AppeUant 

J.  F.  Ramage,  for  C.  D.  Benjamin,  Appellant 

NicoU,  Orr  &  Nutter,  for  J.  D.  Stevinson  et  aL,  Respondents. 

Alexander  D.  Eeyes,  for  Humboldt  Savings  and  Loan  So* 
ciety,  Respondent 

Jacobs  &  Flack,  for  Silas  March  et  aL,  Respondents. 

SHAW,  J. — The  plaintiff  and  the  defendants  Graf  and 
Benjamin  respectively  and  separately  appeal  from  the  judg- 
ment in  favor  of  defendants  Stevinson  and  Humboldt  Savings 
and  Loan  Society,  the  appeal  being  based  upon  the  judgment- 
roll  alone.  The  complaint  is  in  the  ordinary  form  of  an  action 
to  determine  and  quiet  title  to  certain  lands  embracing  about 
five  hundred  acres.  The  defendant  Stevinson  answered,  claim- 
ing title  in  himself  and  asking  a  decree  accordingly.  The 
defendants  Benjamin  and  Graf  each  separately  filed  a  cross- 
complaint  setting  up  certain  interests  in  the  land,  and  asking 
that  their  respective  titles  thereto  be  quieted.    Numerous  ques- 
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tions  are  discussed  in  the  briefs,  but  in  view  of  the  conclusion 
we  haye  reached  upon  the  principal  question,  which  is  deter- 
minative of  the  case,  we  do  not  deem  it  necessary  to  discuss 
the  others. 

The  court  below  gave  judgment  that  defendant  Stevinson 
was  the  owner  of  the  land  in  fee  simple,  and  that  he  and  the 
defendant  Humboldt  Savings  and  lioan  Society  recover  their 
costs  of  the  appellants  herein.  Stevinson 's  claim  is  based  on 
a  sheriff's  sale  made  on  a  decree  of  foreclosure  in  an  action 
brought  by  the  Humboldt  Savings  and  Loan  Society  against 
Elizabeth  Ann  March  and  others  in  the  superior  court  of 
San  Joaquin  County.  That  action  was  begun  on  October  7, 
1893,  against  the  mortgagors  alone,  and  a  notice  of  the  pen- 
dency of  the  action  was  filed  in  the  recorder's  oflSce  of  said 
county  on  the  same  day.  On  the  11th  of  October,  1893,  the 
mortgagors,  who  were  then  the  owners  of  the  land,  subject 
to  the  foreclosure  proceeding,  executed  a  deed  conveying  to 
one  George  B.  Sperry,  a  defendant  herein,  a  certain  parcel 
of  the  mortgaged  land  containing  about  one  hundred  acres. 
This  deed  was  recorded  on  October  12, 1893,  and  Sperry  imme- 
diately took  possession  of  the  land  so  conveyed  to  him,  and 
continued  to  occupy  and  possess  the  same  until  the  time  of 
the  foreclosure  sale.  The  appellants  each  daim  rights  m 
the  land  based  on  execution  sales  upon  judgments  rendered 
against  one  or  more  of  the  mortgagors  subsequently  to  the 
execution  of  the  deed  to  Sperry  and  prior  to  the  foreclosure 
sale.  The  plaintiff  in  his  complaint  does  not  mention  thn 
foreclosure  sale.  The  cross-complaints  of  the  defendants  Qraf 
and  Benjamin  are  bills  in  equity,  seeking  to  set  aside  the  sale 
upon  the  sole  ground  that  the  same  was  not  conducted  in 
the  manner  directed  in  the  decree  of  foreclosure.  The  mort- 
gage upon  which  the  decree  was  based  provided  that,  in  the 
event  of  foreclosure,  the  premises,  at  the  option  of  the  mort- 
gagee, might  be  sold  in  several  parcels,  or  as  a  whole  in  one 
parcel.  The  decree  of  foreclosure,  which  was  entered  upon 
December  13, 1894,  directed  that  the  premises  be  sold  "in  one 
parcel  as  a  whole  and  as  one  farm."  The  sale  did  not  take 
place  until  November  27,  1899.  The  plaintiff  in  the  fore- 
closure suit  and  several  of  the  mortgagors,  and  also  said 
Sperry,  were  present  at  the  sale.  Sperry  and  the  mortgagors 
present  requested  the  sheriff  to  offer  the  land  in  separate 
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parcels,  first  offering  the  portion  of  the  property  not  conveyed 
to  Sperry  by  the  deed  above  mentioned.  The  plaintiff  consent- 
ed to  this,  and  thereupon,  in  pursuance  of  this  agreement, 
the  sheriff  first  offered  the  property  remaining  to  the  mort- 
gagors after  the  conveyance  to  Sperry,  whereupon  Sperry  bid 
therefor  the  sum  of  $16,722,  which  was  $80.50  in  excess  of 
the  amount  necessary  to  pay  the  mortgage  debt,  interest,  and 
costs.  The  court  finds  that  the  sum  bid  by  Sperry  was  a  fair 
and  reasonable  price  for  the  premises  sold  to  him,  and  that 
the  premises  so  sold  to  him  were  not  then  of  any  greater  value 
than  the  sum  bid.  Thereafter  the  sheriff's  deed  was  made 
in  pursuance  of  the  sale  to  Sperry,  and  the  defendant  Stevin- 
son  has  since  acquired  all  the  interest  of  Sperry  under  the 
foreclosure  sale,  and  also  his  title  to  the  one  hundred  acres 
previously  purchased  by  him  from  the  mortgagors.  It  is  not 
claimed  by  the  appellants  that  there  was  any  fraudulent  or 
unfair  practices  in  connection  with  the  foreclosure  sale.  The 
sole  objection  to  the  validity  of  the  sale  is,  that  the  sheriff 
disobeyed  the  directions  contained  in  the  decree  that  the 
premises  be  sold  as  a  whole  and  as  one  farm.  It  is  contended 
that  the  appellants,  having  succeeded  to  the  interests  of  some 
of  the  mortgagors,  had  a  right  to  have  the  sale  made  in  strict 
accordance  with  the  directions  in  the  decree,  and  that  they 
were  prejudiced  by  the  sale  as  made,  because,  if  the  whole 
of  the  property  had  been  sold,  there  would  have  been  a  larger 
surplus  to  divide  among  those  interested  therein,  in  which 
case  they  daim  that  they  would  have  been  entitled  to  a 
larger  sum  of  money  than  they  will  receive  under  the  sale 
as  made. 

This  contention  is  based  chiefly  on  the  theory  that  they 
would  have  been  entitled  to  some  portion  of  the  proceeds  of 
the  land  sold  to  Sperry  in  case  that  tract  had  been  included 
in  the  foreclosure  sale.  This,  however,  is  a  misconception  of 
their  rights  in  the  premises.  Under  section  2899  of  the  Civil 
Code  the  rule  is,  that  where  a  mortgagor  has  sold  a  portion 
of  the  mortgaged  land,  the  mortgage  must  be"  enforced  first 
against  the  unsold  portion  of  the  mortgaged  premises  before 
resort  can  be  had  to  the  portion  sold.  Sperry,  it  is  true,  did 
not  appear  in  the  foreclosure  suit  and  ask  that  the  decree 
preserve  his  rights  in  this  respect.  This  right  of  the  purchaser 
of  a  portion  of  the  mortgaged  premises  is,  however,  not  entirely 
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lost  to  him  by  his  failure  to  seek  or  obtain  the  relief  m  the 
action  in  which  the  mortgage  is  foreclosed.  The  only  effect 
of  such  failure  is,  that  the  right  is  transferred  to  any  surplus 
that  may  arise  upon  the  foreclosure  sale.  Therefore,  if  the 
entire  mortgaged  premises  had  been  sold  at  the  foreclosure 
sale,  in  the  division  of  the  surplus  Sperry  would  have  been 
entitled  to  the  whole  of  it  if  the  same  had  been  necessary  to 
make  up  his  proportion  of  the  purchase  price.  Upon  the 
coming  in  of  the  sheriff's  return  of  the  foreclosure  sale  he 
could  have  appeared  and  had  his  right  determined.  The 
appellants  here  would  have  no  right  whatever  to  such  portion 
of  the  surplus  as  Sperry 's  land  r^ resented  in  the  purchase 
price.  The  sale  of  the  whole  of  the  premises  in  one  parcel 
would  therefore  not  increase  the  amount  of  the  surplus  to 
which  they  would  be  entitled,  and  they  are  in  no  respect 
damaged  by  the  failure  to  sell  Sperry 's  land  with  the  other 
tract. 

The  only  ground  upon  which  they  could  claim  that  they 
were  prejudiced  would  be  upon  the  theory  that,  if  the  whole 
tract  had  been  sold  together,  it  would  have  brought  more  as 
a  whole  than  it  did  upon  the  parcels  being  sold  separately, 
and  that  the  surplus  to  which  they  would  have  been  entitled 
would  have  been  somewhat  increased.  It  is  well  settled  that 
inadequacy  of  price  alone  is  not  a  sufficient  ground  for  setting 
aside  a  foreclosure  sale.  {Central  Pacific  R,  R.  Co.  v.  Creed, 
70  Cal.  501;  Smith  v.  Randall,  6  Cal.  47;*  Connick  v.  HiU, 
127  Cal.  165;  Humboldt  etc.  Society  v.  March,  136  CaL  321; 
Anglo-Calif omian  Bamk  v.  Cerf,  ante,  p.  303 ;  Freeman  on  Exe- 
cutions, sees.  308,  309-315 ;  Kleber  on  Void  Judicial  Sales,  sec. 
355,  356,  357.)  But  even  this  ground  is  taken  away  by  the 
finding  of  the  court  that  the  property  sold  to  Sperry  by  the 
sheriff  was  not  worth,  at  the  time,  more  than  he  bid  therefor, 
and  the  further  finding  that  the  entire  mortgaged  premises 
were  not  at  that  time  worth  more  than  twenty-two  thousand 
dollars.  A  court  will  not  entertain  proceedings  to  set  aside 
a  foreclosure  sale,  although  irregular,  upon  the  sole  ground, 
not  that  the  price  is  inadequate,  but  that  possibly,  if  it  had 
been  sold  in  a  different  manner,  it  might  by  some  fortuitous 
circumstance  have  brought  more  than  its  actual  value.  There 
is  no  claim  made  that  there  was  any  peculiarity  in  the  situation 

»65  Am.  Dec  476. 
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of  the  two  parcels,  with  respect  to  each  other,  of  such  char- 
acter that  their  value,  when  taken  together,  would  exceed  the 
sum  of  the  values  of  each  as  a  separate  farm.  The  circura-  * 
stances  indicate  the  contrary,  and  the  court  finds  that  the 
manner  of  seUing  the  premises  in  two  parcels  did  hot  cause 
it  to  sell  for  less  than  it  otherwise  would  have  brought.  If 
there  was  an3iJung  that  would  make  the  premises  as  a  whole 
more  valuable  than  when  separated  into  two  parcels,  it  was 
incumbent  on  the  appellants  to  allege  and  prove  it.  An  irregu- 
lar sale  will  not  be  set  aside  unless  it  is  shown  either  from 
the  nature  of  the  irregularity  itself  or  from  extrinsic  facts 
that  injury  was  caused  thereby.  (Humboldt  etc.  Society  v. 
March,  136  Cal.  321.)  If  a  sale  had  been  made  of  the  whole 
tract,  and  its  full  value,  as  found  by  the  court,  realized,  the 
difference  between  the  value  of  this  tract,  as  found  by  the 
court,  and  the  value  of  the  whole  tract  would  have  belonged  to 
Sperry,  and  not  to  these  appellants.  Sperry,  having  been  the 
first  purchaser,  had  the  first  right,  and,  if  he  had  allowed  his 
land  to  be  sold  with  the  other,  he  would  have  been  entitled 
up<m  a  division  of  the  surplus  to  the  entire  amount  which  the 
court  should  find  represented  the  proceeds  of  his  part  of  the 
property.  The  court  did  not  err  in  refusing  to  set  aside  the 
sale.  The  sale  being  valid,  it  is  immaterial  what  rights  the 
appellants  may  have  acquired  from  the  mortgagors.  They 
were  all  subject  to  the  decree  of  foreclosure  and  to  the  rights 
of  Sperry,  and  were  extinguished  by  the  foreclosure  sale  and 
the  deed  subsequently  executed  thereunder. 
.  There  was  no  error  in  rendering  judgment  in  favor  of 
Stevinson  and  Humboldt  Savings  and  Loan  Society  against 
the  appellants  for  costs.  Humboldt  Savings  and  Loan  So- 
ciety disclaimed  any  interest  in  the  premises,  and  filed  its 
disclaimer  before  the  cross-complaints  of  the  appealing  de- 
fendants were  filed.  So  far  as  the  plaintiff  is  concerned,  its 
disclaimer  prevented  the  plaintiff  from  recovering  costs  against 
it.  Its  costs  against  the  plainfiff  could  not  exceed  the  amount 
necessary  to  enable  it  to  file  its  disclaimer.  Conceding  this 
to  be  error,  it  would  be  for  a  sum  too  trifling  to  justify  this- 
court  in  modifying  the  judgment.  As  to  the  other  appellants, 
by  their  cross-complaints  they  made  it  necessary  for  the  cor- 
poration-defendant to  continue  its  appearance  in  court,  and, 
Whatever  costs  it  was  thus  compelled  to  incur,  it  is  clearly 
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entitled  to  recover  against  the  parties  who  nnjnstly  brought 
it  into  court.    It  will  not  be  seriously  contended  that  Stenin- 
'  son  was  not  entitled  to  his  costs  against  all  the  parties. 
The  judgment  is  afiSrmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  1029.    Bepartment  One.— March  18,  1904.] 

LA  GRANGE  HYDRAULIC  GOLD  MINING  COMPANY, 
Appellant,  v.  R.  L.  CARTER,  Clerk,  etc.,  and  T.  P.  BER- 
GIN,  Tax-Collector,  Respondents. 

Taxation — Equalisation — Baisino  or  Assbssmknt— Proof  op  AonoN 
or  Board. — ^Where  a  board  of  equalization  passed  a  reaolutioii  direet- 
iag  a  taxpayer  to  show  cause  why  his  assessment  upon  particular 
property  described  should  not  be  raised  from  the  assessment  stated 
to  a  much  larger  sum  specified,  due  notice  of  the  hearing  of  whidi 
was  given,  and  upon  the  hearing  the  board  had  before  it  the  pre- 
liminary order,  entered  upon  its  minutes,  the  assessment-roll  con- 
taining the  assessment,  and  other  evidence,  and  then  resolved  that 
the  assessment  "stand  as  raised,"  the  latter  resolution  cannot  be 
considered  as  the  only  proof  of  what  was  done,  but  the  court 
must  consider  the  context,  the  other  entries  made  in  its  minutes,  and 
the  testimony  showing  that  its  action  had  reference  to  the  figures 
in  the  original  order  to  show  cause,  to  ascertain  what  was  in  fact 
done  by  the  board. 

In. — Tax  Prockbdings — Striot  Construction — ^Limitatiok  of  Bulb.— 
While  it  is  the  general  rule  that  tax  proceedings  and  the  levy  and 
raising  of  assessments  must  be  strictly  construed,  yet  the  rule 
should  not  be  carried  to  the  extent  of  looking  solely  to  the  record 
of  an  order  made  by  the  board  of  equalization. 

JD.^GoNSTRuonoN  OF  Besolution. — ^Where  the  board  of  equalization 
possessed  the  power  claimed  to  have  been  ex^dsed,  and  had  juris- 
diction of  the  subject-matter,  aifd  substantially  followed  the  method 
prescribed  by  the  statute,  and  in  fact  exercised  the  power,  the  court 
will  not  construe  the  language  used  by  it  in  a  resolution  in  a  strictly 
technical  sense,  but  will  endeavor,  by  a  view  of  the  whole  proceed- 
ings, to  ascertain  to  a  common  certainty  what  was  dona. 

Id. — Powers  op  Board— Presumption. — The  board  of  equalization  of  a 
county  possesses  great  powers  under  our  constitution  and  statatei 
as  to  raising  or  lowering  assessments,  and,  in  the  absence  of  fimod 
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or  malicious  abuse  of  its  powers,  it  seems  to  be  the  sole  judge  of 
questions  of  fact  and  of  values  of  property;  and  it  must  be  pre- 
sumed in  all  cases  that,  as  a  public  official  bodj,  it  has  performed 
its  dutj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Trinity 
County  and  from  an  order  denying  a  new  trial.  T.  B.  Jones, 
Judge. 

The  facts  are  stated  in  the  opinion. 

C.  W.  Cross,  for  Appellant 

D.  J.  Hall,  District  Attorney,  and  Charles  A.  Garter,  for 
Respondents. 

COOPER,  C. — This  action  was  brought  to  set  aside  and 
annul  certain  orders  and  entries  raising  the  plaintiff's  assess- 
ments on  certain  properties  for  the  year  1898.  Findings  were 
filed  upon  which  judgmAt  was  entered  in  favor  of  defendants. 
This  appeal  is  from  the  judgment  and  the  order  denying  de- 
fendant's motion  for  a  new  trial.  The  claim  of  appellant  is, 
that  the  order  made  by  the  board  of  equalization  was  not 
sufficient  in  form,  and  was  not  in  fact  an  order  raising  the 
plaintiff's  assessments. 

Plaintiff,  at  the  proper  time,  gave  to  the  assessor  a  verified 
statement  of  its  taxable  property,  and  thereupon  the  assessor 
duly  assessed  plaintiff  upon  the  property  in  controversy  as 
follows: — 

"James  Ward  Placer  Mine,  $19,700 ;  Chaumont  Quitry  Ditch, 
$12,500;  rights  to  waters  of  Stuart's  Fork,  diverted  by  said 
Chaumont  Quitry  Ditch,  $100." 

The  board  of  equalization,  at  the  time  and  in  the  manner 
provided  by  law,  passed  a  resolution  directing  plaintiff  to 
show  cause  on  the  thirteenth  day  of  July,  1898,  at  the  rooms 
of  the  board,  why  its  assessment  should  not  be  raised  as 
follows : — 

**  James  Ward  Placer  Mine  raised  from  $19,700  to  $50,000; 
Chaumont  Quitry  Ditch,  etc.,  from  $12,500  to  $22,500;  rights 
to  water  of  Stuart's  Fork,  Chaumont  Ditch,  from  $100  to 
$2,000." 

Due  notice  of  the  above  resolution  was  given  to  plaintiff, 
and,  at  the  time  and  place  stated  in  the  'notice,  plaintiff  ap- 
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peared  before  the  board,  with  witnesses,  who  were  examined 
as  to  the  value  of  the  property.  The  board  had  before  it  the 
assessment-roll  containing  the  individual  assessments  in  the 
county  and  other  evidence,  and  after  hearing  the  plaintiff  a 
member  of  the  board  offered  a  resolution,  as  appears  by  the 
minutes,  ''that  the  assessment  of  the  La  Grange  Hydraulic 
Gold  Mining  Company  stand  as  raised."  The  resolution  was 
seconded  and  adopted  by  the  board.  It  is  claimed  that  there 
had  been  no  raise  of  the  plaintiff's  assessment,  and  that  the 
above-quoted  resolution  was  meaningless,  as  it  did  not  describe 
the  property  nor  state  the  amount  to  which  it  was  raised,  nor 
state  in  fact  that  it  was  raised.  There  would  be  much  force 
in  the  plaintiff's  contention  if  we  were  to  look  at  the  words 
of  the  resolution  standing  alone.  But  we  must  look  at  the 
context,  other  entries  in  the  minutes,  and  to  the  testimony, 
in  order  to  ascertain  what  was  in  fact  done  by  the  board. 
While  it  is  the  rule  that  tax  procetdings  and  the  levy  and 
raising  of  assessments  must  be  strictly  construed,  yet  the  rule 
should  not  be  carried  to  the  extent  of  looking  solely  to  the 
record  of  an  order  made  by  an  inferior  tribunal  or  board. 
Such  tribunal  must  possess  the  power  claimed  to  have  been 
exercised.  It  must  have  jurisdiction  of  the  subject-matter; 
it  must  have  substantially  followed  the  method  prescribed 
by  the  statute;  and  finally,  it  must  in  fact  have  exercised 
the  power.  But,  where  all  the  above  matters  appear,  the 
court  will  not  go  to  the  length  of  viewing  the  language  used 
by  such  inferior  board  in  a  strictly  technical  sense.  On  the 
contrary,  it  will  endeavor,  by  a  view  of  the  whole  proceedings, 
to  ascertain  to  a  conunon  certainty  what  was  done. 

In  this  case  the  board  made  the  proper  preliminary  order, 
of  which  no  complaint  is  made.  This  order  described  the 
property,  specified  the  amount  at  which  it  had  been  assessed, 
and  the  amount  to  which  it  was  proposed  to  increase  the  assess- 
ment. This  preliminary  order  was  upon  the  minutes  and 
before  the  board  on  July  13th,  when  it  made  the  resolution. 
It  then  appears  from  the  minutes  of  the  board  that  on  July 
13th,  at  ten  o'clock  a.  m.,  the  board  met  for  the  purpose  of 
hearing  evidence  and  considering  the  raise  of  assessments; 
and  the  entries  in  the  minutes  relative  to  the  plaintiff's  prop- 
erty are  as  follows  :r— 

**W.  H.  Radford  and  H.  M.  Hall  are  each  sworn  and  exam- 
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ined  and  show  statements  of  receipts  and  expenditures  in 
re-assessment  of  the  La  Grange  Hydraulic  Gold  Mining  Com- 
pany; ordered  that  the  following  assessments  upon  the  assess- 
ment-roll of  1898  be  and  are  hereby  raised,  as  follows,  to-wit  :— 

*'La  Grange  Hydraulic  Gold  Mining  Company  Assessment 
No.  776,  lot  46.  James  Ward  Placer  Mine  raised  from  $19,700 
to  $50,000. 

**14J  M.  Chaumont  Quitry  Ditch  and  water-right  from 
Rush  Creek  raised  from  $12,500  to  $22,500. 

''Right  to  waters  of  Stuart's  Fork  (Chaumont  Ditch)  raised 
from  $100  to  $2,000. 

''Vote  on  the  assessment  of  the  La  Grange  Hydraulic  Gold 
Mining  Company  to  stand  as  raised. 

"Ayes:  J.  C.  Van  Matre,  James  E.  Dockery,  G.  W.  B. 
Yocum,  and  L.  Grigsby. 

"Nays:  J.W.  Shuford." 

The  appellant  does  not  attack  the  above  order  as  entered 
in  the  minutes,  but  objects  to  the  particular  part  of  the  pro- 
ceedings relative  to  the  vote  on  the  matter,  the  claim  being 
that  the  resolution  that  the  assessment  stand  as  raised  does 
not  show  a  vote  or  resolution  upon  any  proposition  with  regard 
to  the  assessment 

We  think  the  whole  of  the  minutes  must  be  considered,  and 
that  they  show  with  reasonable  certainty  that  the  assessments 
of  the  three  properties  were  raised.  In  regard  to  the  reso- 
lution, the  clerk  of  the  board  entered  it.  He  testified  that 
he  was  not  sure  whether  the  resolution  was  "stand  as  proposed 
to  be  raised,"  or  "stand  as  raised";  that  the  exact  language 
of  a  resolution  is  not  as  a  rule  entered  on  the  books;  that 
the  motions  are  not  put  in  regular  form  very  often. 

This  witness  further  testified  that  the  figures  of  the  original 
assessments  were  read  to  the  board,  and  the  figures  of  the 
proposed  raise  of  each  piece  of  property,  and  that  whatever 
\iras  done  had  reference  to  the  figures  in  the  original  order 
to  show  cause. 

It  is  provided  in  the  Political  Code  (sec.  3682)  that  "The 
clerk  of  the  board  must  record,  in  a  book  to  be  kept  for  that 
purpose,  all  changes,  corrections,  and  orders  made  by  the 
board,  and  during  its  session,  or  as  soon  as  possible  after 
its  adjournment,  must  enter  upon  the  assessment-book  all 
changes  and  corrections  made  by  the  board."  The  assessment- 
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book  must  then,  before  the  first  Monday  in  August,  be  deliv- 
ered to  the  auditor  with  an  afSdavit  of  the  clerk  that  he  has 
*'kept  correct  minutes  of  the  acts  of  the  board  touching  altera- 
tions in  the  assessment-book;  that  all  alterations  agreed  to 
or  directed  to  be  made  have  been  made  and  entered  in  the 
book,  and  that  no  changes  or  alterations  have  been  made 
therein  except  those  authorized." 

It  is  thus  the  duty  of  the  clerk  to  record  the  proceedings  and 
enter  in  the  assessment-book  all  changes  and  corrections. 

It  is  provided  in  section  3885  of  the  Political  Code:  ''  No 
assessment  or  act  relating  to  assessment  or  collection  of  taxes 
is  illegal  on  account  of  inf ormality,  nor  because  the  same  was 
not  completed  within  the  time  required  by  law." 

It  was  held  by  this  court  in  Bustvell  y.  Supervisors,  116  Cal. 
854,  that  the  equalization  of  the  assessor's  assessment  by  the 
board  of  equalization  is  an  act  relating  to  assessments  within 
the  meaning  of  the  section  quoted.  The  liberal  rule  was 
there  laid  down  that  the  equalization  of  taxes  made  by  the 
county  board  after  the  expiration  of  the  time-limit  fixed  by 
section  3762  of  the  Political  Code  was  not  yoid,  and  the  court 
said:  **  The  tax-payer  may  be  heard  to  complain  only  when, 
by  reason  of  delay,  he  has  been  debarred  of  some  statutory 
right,  and  thereby  suffers  injury." 

In  County  of  San  Luis  Obispo  v.  White,  91  Cal.  436,  where 
an  election  proclamation  was  ordered  by  the  board  of  super- 
visors to  be  published  in  a  certain  paper,  but  the  clerk  failed 
to  enter  the  order  in  the  minutes,  it  was  held  that  oral  evidence 
was  admissible  to  prove  the  order,  and  the  court  said :  **  The 
power  of  the  board  to  act  exists  independently  of  any  action 
of  the  clerk,  and  the  validity  of  an  exercise  of  it  does  not  de- 
pend upon  the  diligence  of  the  clerk.  Were  it  otherwise,  the 
clerk  would  have  it  in  his  power  to  either  by  carelessness  or 
design  defeat  any  of  the  actions  of  the  board." 

In  speaking  of  the  liberal  rule  now  applied  in  this  state 
as  to  assessments  and  proceedings  at  a  tax  sale,  this  court  said, 
in  Davis  v.  Pacific  Improvement  Co.,  137  Cal.  250:  "  Such 
legislation  in  this  state  is  shown  by  the  provisions  of  the  Polit- 
ical Code  making  the  deed  prima  fade  evidence  of  all  acts 
necessary  for  acquiring  jurisdiction  to  make  the  sale,  and 
conclusive  as  to  all  proceedings  taken  in  the  exercise  of  the 
jurisdiction  thus  acquired,  and  also  by  the  provision  in  sec- 
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tion  3885  that  no  'informality*  in  any  act  relating  to  the 
assessment  or  collection  of  taxes  shall  render  the  tax  illegal. 
The  duty  of  the  owner  of  land  to  pay  the  taxes  thereon,  and 
the  right  of  the  state  to  enforce  their  collection,  is  not  changed, 
bnt  the  inducement  that  under  the  former  system  was  hdd  out 
to  the  owner  not  to  pay  the  taxes,  in  the  hope  that  some  trifling 
and  immaterial  defect  in  the  proceedings  might  be  shown  to 
defeat  the  effect  of  the  sale,  has  been  taken  away." 

In  this  case  it  is  dear  that  the  order  of  the  board  was  to 
raise  the  assessments  to  the  figures  which  were  before  the 
board  in  the  notice  of  intention  to  raise.  The  entry  made  by  the 
derk  of  the  board  in  the  minutes  was  sufficiently  full.  True, 
the  resolution  as  recorded  is  not  in  the  most  apt  language. 
But  even  as  to  this  the  cle^k  of  the  board  does  not  pretend  that 
he  recorded  it  in  the  exact  words  in  which  it  was  orally  stated. 
He  testified  that  it  was  substantially  correct.  If  we  were  to 
adopt  the  rule  contended  for  by  appellant  as  to  acts  of  boards 
of  supervisors,  boards  of  equalization,  and  other  inferior 
tribunals,  and  hold  them  to  exact  and  apt  expressions  framed 
in  proper  legal  terms,  and  set  aside  all  acts  not  so  expressed, 
it  would  result  in  nullifying  most  of  the  acts  of  such  boards. 
Even  in  superior  courts  in  criminal  cases  the  final  judgment 
of  conviction  need  not  recite  the  facts  contained  in  the  other 
papers  constituting  the  record  in  the  action.  {Matter  of 
Edward  Ring,  28  Cal.  348.) 

A  board  of  equalization  of  a  county  possesses  great  powers 
under  our  constitution  and  statutes  as  to  raising  or  lowering 
assessments.  It  seems,  in  the  absence  of  fraud  or  malicious 
abuse  of  its  powers,  to  be  the  sole  judge  of  questions  of  fact 
and  of  the  values  of  property.  Such  power  should  be  used 
with  caution,  after  investigation,  and  with  the  sole  purpose 
of  doing  equal  and  exact  justice  to  each  and  every  taxpayer, 
whether  rich  or  poor,  corporation  or  private  citizen.  To  it 
the  taxpayer  can  go  for  rdief  when  assessed  for  more  than  his 
property  is  worth.  To  it  the  taxpayer  may  go  when  through 
fraud,  favoritism,  or  ignorance  of  values  some  taxpayer  is 
about  to  escape  his  just  burden  of  taxation.  We  must  presume 
in  all  cases  that  as  a  public  official  body  it  has  performed  its 
duty. 

It  becomes  unnecessary,  from  the  views  herein  expressed, 
to  dedde  the  questions  raised  by  defendant  as  to  the  suffi- 
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ciency  of  the  complaint  or  the  power  to  maintain  this  kind  of 
an  action. 
We  advise  that  the  judgment  and  order  be  afSrmed. 

Chipman,  C,  and  Harrison,  C,  concurred. 

For  the  reason?  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

AngeUotti,  J.,  Shaw,  J.,  Van  Dyke,  J, 

Hearing  in  Bank  denied. 


[Sac.  No.  1020.    Department  Two. — March  18,  1904.] 

P,  N.  BLANKENSHIP,  Respondent,  v.  SAMUEL  WHALEY 
et  al.,  Appellants. 

Water-Biohts — ^Usi  or  Ditch  on  Land  or  Defendants — Executed 
Parol  Aobeement — ^Injtjnction — ^Purchase  wtth  Knowledge  of 
PLAmTiFF's  Bioht — ^FINDINGS — ^Law  OF  CASE. — ^In  an  action  to 
enjoin  the  defendants  from  interfering  with  the  right  of  the  plain- 
tiff to  use  a  ditch  on  the  land  of  the  defendants  in  common  with  the 
defendants,  for  the  purpose  of  conducting  water  to  plaintiff's  land 
for  irrigation,  under  an  executed  parol  agreement  with  the  grantor 
of  defendants!  where  it  was  hM  upon  a  former  appeal  that  if  the 
defendants  had  knowledge  of  plaintiff's  rights  when  they  obtained 
title  to  the  ditch  and  land,  pUdntiff,  upon  the  facts  found,  was 
entitled  to  an  injunction  in  enforcement  of  the  parol  agreement 
against  them,  and  the  facts  found  upon  sufficient  evidence  are  the 
same  upon  the  second  appeal,  with  a  finding  of  such  knowledge  sus- 
tained by  the  evidence,  the  decision  upon  the  former  appeal  is  the 
law  of  the  case,  and  an  injunction  granted  to  the  plaintiff  wiU  be 
upheld  upon  a  second  appeal 

Id. — Pleading — Amendment  op  Complaint  to  Conform  to  Proofs- 
Cause  OF  Action  not  Changed. — ^Where  the  complaint  mistakenly 
alleged  that  the  parol  agreement  was  made  with  one  of  defendants' 
grantors,  who  was  then  the  owner  of  the  land,  and  the  evidence 
showed  that  his  mother  was  then  the  owner,  and  that  the  agreemflnt 
was  in  fact  made  with  her  son,  named  in  the  original  complaint  as 
her  agent,  and  that  she  authorized  and  ratified  the  agreement^  it  was 
proper  to  allow  an  amendment  to  the  complaint  to  eonform  to  the 
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proofs.    Bneh  amendment  did  not  change  the  cause  of  action,  and 
eonld  not  have  operated  to  the  prejudice  of  the  defendants. 
Id.— Support  or  Eindinos. — ^The  evidence  reviewed  and  found  to  be 
sufficient  to  support  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  denying  a  new  trial,  W.  B.  Wal- 
lace, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  E.  Clark,  and  Maurice  E.  Power,  for  Appellants. 

E.  W.  Holland,  Bradley  &  Famsworth,  and  Theodore  S. 
Shaw,  for  Respondent 

ANGELLOTTI,  J.— Plaintiff  had  judgment  decreeing 
him  to  have  the  perpetual  right,  jointly  with  defendants  ' 
Whaley  (husband  and  wife)  and  others,  to  the  use  of  a  certain 
ditch  on  the  land  of  defendants  Whaley,  for  the  purpose  of 
conducting  water  through  and  inthe  same  for  irrigating  pur- 
poses, and  the  right  at  all  times  to  enter  upon  said  land  for 
the  purpose  of  doing  all  things  necessary  to  the  maintenance 
of  the  ditch,  and  granting  him  an  injunction  restraining  the 
defendants  from  interfering  with  him  in  the  exercise  of  such 
right  to  the  use  of  said  ditch. 

The  defendants  Whaley  appeal  from  the  judgment  and  from 
an  order  denying  their  motion  for  a  new  trial. 

The  case  has  been  here  before  on  an  appeal  by  plaintiff  on 
the  judgment-roll  from  a  judgment  in  favor  of  the  defendants. 

It  was  held  by  this  court  on  the  former  appeal  that  the 
findings  of  the  court  upon  the  issues  made  by  the  pleadings 
were  such  as  to  entitle  the  plaintiff  to  the  relief  sought  by  him, 
if  the  defendants  Whaley  had  knowledge  of  plaintiff's  rights 
at  the  time  they  obtained  title  to  the  ditch  and  the  land  over 
whieh  it  runs.  The  trial  court  had  not  clearly  found  upon  this 
issue  of  knowledge,  and  for  that  reason  the  judgment  was 
reversed,  this  court  saying:  *^Thus  it  appears  that  the  find- 
ings are  insufficient  to  support  the  judgment,  for  lack  of  an 
essential  finding  as  to  the  knowledge  of  defendants.  If  de- 
fendants took  with  knowledge  of  plaintiff's  right,  the  other 
findings  of  the  court  clearly  establish  that  this  right  was 
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sufficient  to  entitle  plaintiff  to  an  execution  of  the  parol 
agreement."  (Blankenship  v.  Whaley ^  124  Cal.  300.)  The 
issues  made  by  the  pleadings  and  the  findings  of  the  court  on 
the  former  trial  are  set  forth  in  the  opinion  of  this  court  en 
that  appeal,  and  an  examination  of  the  record  on  this  appeal 
develops  the  fact  that  there  has  been  no  substantial  change 
therein,  except  that  it  has  now  been  found  that  at  the  time 
they  became  the  owners  of  the  land  on  which  the  ditch  is  sit- 
uated, the  defendants  Whaley  had  notice  of  plaintiff's  right 
to  the  use  thereof.  This  finding  would  appear,  under  the  de- 
cision of  this  court  on  the  former  appeal,  to  render  the  find- 
ings sufficient  to  support  the  judgment. 

The  question  as  to  the  effect  of  the  findings  that  the  plain- 
tiff **and  others"  ** enlarged"  the  ditch  under  an  agreement 
by  which  **they"  were  to  have  a  perpetual  interest  in  the 
ditch,  while  the  allegations  of  the  complaint  were  that  the 
"plaintiff"  "constructed"  the  ditch  under  an  agreement  by 
which  "he"  was  to  have  such  interest,  was  necessarily  in- 
volved in  the  former  decision,  and  expressly  noted  in  ibe 
opinion.  The  variance  was  probably  not  regarded  as  material, 
but  whatever  the  basis  of  the  ruling,  the  former  decision  has 
become  the  law  of  this  case,  so  far  as  this  contention  of  appel- 
lants is  concerned. 

The  same  is  also  true  of  the  contention  of  the  appellants 
as  to  the  effect  of  the  findings  that  there  was  no  written  con- 
veyance or  agreement,  and  that  the  agreement  was  in  parol. 
This  court,  in  the  former  decision,  said  that  the  findings 
showed  such  an  execution  of  the  parol  agreement  as  would 
entitle  the  plaintiff  to  enforce  the  agreement  The  findings 
on  this  appeal  not  being  materially  different  in  this  respect^ 
the  law  of  the  case  disposes  of  this  contention  of  appellants. 

The  original  complaint  alleges  that  the  work  was  done  upon 
lands  which  were  at  the  time  the  property  of  one  R.  G.  Sogers, 
under  an  agreement  with  him.  At  the  conclusion  of  the  taking 
of  evidence  on  the  trial,  the  trial  court  allowed  the  plaintiff 
to  amend  his  complaint  by  striking  out  the  name  of  B.  0. 
Rogers,  and  inserting  in  lieu  thereof  the  name  of  Catherine 
Curtis  as  the  person  who  was  then  the  owner  of  the  land, 
and  with  whom  the  agreement  was  made. 

There  was'  no  error  in  this.  It  was  developed  at  the  very 
commencement  of  the  trial  that  Robert  O.  Rogers  was  not 
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the  owner  of  the  property  at  the  time  of  the  agreement,  but 
that  the  title  was  then  in  his  mother,  Catherine  Curtis. 
Rogers  acquired  the  property  some  four  years  later,  and  his 
administratrix  in  1895  transferred  it  to  defendants.  The 
record  shows  that  the  case  was  tried  upon  this  theory,  plain- 
tiff's claim  being,  that,  as  the  agent  of  Mrs.  Curtis,  Rogers 
was  authorized  to  make  the  agreement,  and  that  Mrs.  Curtis 
ratified  the  same. 

The  amendment  in  no  way  changed  the  cause  of  action,  but 
was  simply  made  to  conform  to  the  proof,  and  could  not  under 
the  circumstances  have  operated  to  the  prejudice  of  de- 
fendants. 

It  is  urged  that  the  evidence  was  insufficient  to  sustain  the 
findings  of  the  court  in  many  respects. 

Much  of  this  contention  is  based  upon  the  fact  that  the 
evidence  failed  entirely  to  sustain  certain  allegations  of  the 
complaint  as  to  ''construction,"  etc.,  and  at  most  tended  to 
support  findings  at  variance  with  said  allegations.  These  mat- 
ters have  already  been  referred  to  in  discussing  the  difference 
between  the  findings  and  the  allegations  of  the  complaint.  If 
the  findings  in  this  respect  accord  with  the  evidence,  there  is 
of  course  nothing  in  the  objection  that  the  evidence  fails  to 
support  such  findings. 

The  trial  court,  after  finding  that  plaintiff  and  others,  en- 
larged the  ditch,  found  as  follows:  ''That  said,  ditch  was 
enlarged  on  the  above-described  land  by  plaintiff,  said  Cath- 
erine Curtis,  and  others,  as  above  found,  under  a  parol  agree- 
ment with  said  Catherine  Curtis,  who  was  at  said  time  the 
owner  of  and  seized  in  fee  and  in  control  and  possession  of 
said  land ;  that  said  plaintiff,  jointly  with  said  Catherine  Cur- 
tis and  others,  was  to  have  the  perpetual  right  to  the  use  of 
said  ditch  for  the  purpose  of  conducting  water  through  the 
same  for  the  irrigation  of  his  and  their  lands,  and  the  right 
at  all  times  to  enter  upon  said  premises  to  repair  and  keep 
in  proper  condition  for  the  purpose  of  conducting  water 
therein  to  certain  lands  owned  by  said  plaintiff,  hereinafter 
described  in  these  findings,  for  the  irrigation  of  the  same  and 
for  the  irrigation  of  the  lands  of  said  Catherine  Curtis  and 
others;  and  that  ever  since  the  early  part  of  the  year  1887 
said  plaintiff  has  continuously,  openly,  notoriously,  but  not 
adversely,  used  said  ditch  for  the  purpose  of  conducting  water 
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to  and  for  the  purpose  of  irrigating  the  land  owned  hy  him 
hereinafter  described,  during  the  irrigating  season  of  each 
year." 

This  finding  is  earnestly  assailed  by  defendants  as  to  every 
fact  therein  stated,  but  we  cannot  say  that  the  conclusions  of 
the  trial  court  therein  expressed  do  not  find  su£Scient  support 
in  the  evidence. 

It  is  not  disputed  that  the  ditch  was  very  materially  en- 
larged and  rendered  much  more  valuable  by  the  work  done 
upon  it.  It  was  originally  a  small  affair,  about  a  foot  and  a 
half  wide,  carrying  a  very  small  head  of  water.  It  was  trans- 
formed into  a  ditch  six  feet  wide  on  the  bottom,  about  nine 
feet  wide  at  the  top,  and  from  two  and  a  half  to  three  feet 
in  depth.  The  head  of  the  new  ditch  was  lower  tlian  that  of 
the  old,  and  the  water  of  the  river  was  thereby  made  to  more 
freely  enter  it.  This  work  was  done  by  R.  G.  Rogers  and 
plaintiff  and  two  others,  all  of  whom  were  solicited  by  Rogers 
to  do  the  same  upon  some  agreement  as  to  the  use  by  them 
of  the  ditch,  or  the  water  flowing  therein.  As  to  all  this  there 
is  no  dispute. 

The  question  as  to  which  there  is  a  dispute  is  as  to  what 
that  agreement  was.  There  was  testimony  to  the  effect  that 
Rogers  asked  them  ** to  go  in  with  him"  in  the  matter,  told 
plaintiff  that  it  was  the  only  way  by  which  he,  plaintiff,  could 
irrigate  portions  of  his  land,  and  agreed  with  him  that  they 
would  make  the  ditch  large  enough  so  that  it  would  carry 
water  enough  for  them  all,  that  they  (the  original  owners  and 
plaintiff,  Hudson  and  Brown,  who  assisted  in  the  work)  oould 
all  have  water  and  an  interest  in  the  ditch,  and  that  this  was 
the  agreement  upon  which  the  work  was  done. 

This  evidence  was  a  sufficient  basis  for  a  finding  that  the 
work  was  done  under  an  agreement  that  the  plaintiff,  with  the 
others  interested  in  the  ditch,  was  to  have  the  perpetual  right 
to  the  use  of  such  ditch  for  the  purpose  of  conducting  water 
through  the  same  for  the  irrigation  of  his  land.  The  word 
"jointly"  as  used  in  this  finding  and  in  the  judgment,  means 
only  that  his  right  to  such  use  is  in  no  degree  exclusive  or 
superior  to  the  right  of  others  interested  therein,  but  that 
he,  with  Mrs.  Curtis  and  her  successors  and  the  others  inter- 
ested, have  the  right  together  as  a  common  right. 

Plaintiff's  right  to  enter  upon  the  premises  to  repair  and 
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keep  the  ditch  in  proper  condition  for  the  purposes  for  which 
it  was  enlarged  is  to  be  inferred  from  the  fact  of  his  right  to 
the  use  of  the  ditch,  and  the  finding  in  that  respect  is  there- 
fore sustained  by  the  evidence.  The  langoage  of  the  finding 
and  judgment  in  this  regard  is  not  such  wm  to  authorize  plain- 
tiff to  do  auytliiiig  in  regard  to  the  ditch  that  would  impair 
the  use  of  the  same  by  the  others  interested  therein.  There  was 
also  evidence  su£Scient  to  sustain  a  finding  that  the  plaintiff 
had  used  the  ditch  during  the  years  1889, 1891, 1892,  and  1893, 
taking  jthe  water  therefrom  to  his  land  by  means  of  a  slough 
traversing  the  land  now  owned  by  defendants,  and  again  in 
1896  by  means  of  a  canal,  constructed  in  1894  or  1895,  that 
intersects  the  ditch  and  runs  over  his  land,  and  that  his  right 
to  use  water  from  the  ditch  was  never  interfered  with  until 
the  time  alleged  in  the  complaint, — viz.,  1897. 

Much  reliance  is  placed  by  defendants  upon  the  fact  that 
this  ditch  in  no  place  touches  plaintiff's  land.  While  he  has 
been  allowed,  as  above  stated,  to  use,  on  certain  occasions,  a 
so-called  natural  slough  on  defendants'  land  for  the  purpose 
of  carrying  water  from  the  ditch  to  his  land,  it  does  not  appear 
that  he  has  any  legal  right  to  use  such  slough,  and  the  decree 
herein  does  not  adjudge  that  he  has  any  such  right,  or  warrant 
him  in  using  the  same.  But  his  right  to  use  the  ditch  for  the 
benefit  of  his  land  may  exist,  although  he  can  enjoy  the  same 
.only  by  procuring  a  right  of  way  over  which  to  carry  water 
therefrom  through  the  intervening  lands  to  his  land.  The 
record  shows  evidence  to  the  effect  that  since  the  commence- 
ment of  this  action  he  has  procured  such  a  right  of  way  over 
land  not  belonging  to  defendants. 

It  is  urged  that  the  evidence  shows  that  the  agreement  was 
made  with  Rogers,  and  not  with  Mrs.  Curtis,  the  owner  of  the 
land.  Rogers,  the  son  of  Mrs.  Curtis,  was  her  agent  in  posses- 
sion of  the  land,  and  had  the  management  of  the  land.  She 
testified  that  at  the  time  the  ditch  was  enlarged  Rogers  was 
acting  as  her  agent  and  did  her  business.  He  advised  her  of 
the  necessity  for  the  work,  and,  as  she  testified,  told  her  that 
he  had  asked  plaintiff,  Hudson,  and  Brown  to  assist  him  in 
the  matter,  **and  they  could  get  water  in  their  turn.**  She 
testified  that  she  told  her  son  that  she  was  satisfied,  and 
further  testified  that  she  knew  of  the  subsequent  use  of  the 
ditch  by  these  parties,  and  was  satisfied  that  they  should  have 
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an  interest  in  the  ditch  so  long  as  she  owned  the  land.  We  are 
of  the  opinion  that  the  evidence  was  snfScient  to  support  the 
conclusion  of  the  court  that  Mrs.  Curtis  was  fully  advised  by 
Rogers  of  the  proposed  agreement  and  authorized  the  same, 
and  acquiesced  in  the  subsequent  use,  and  that  the  finding 
that  the  agreement  was  made  by  Her  is  therefore  not  erroneous. 
In  this  connection  it  may  be  noted  that  Rogers,  who  acquired 
the  land  in  1891,  never  repudiated  the  agreement,  and  that 
one  witness  testified  to  a  declaration  made  by  Rogers  in  1893, 
to  the  effect  that  plaintiff  had  a  right  to  use  the  water  from 
this  ditch.  The  finding  of  the  trial  court  to  the  effect  that 
the  defendants  at  the  time  of  their  purchase  had  notice  of 
plaintiff's  right  is  ascailed.  We  cannot  say  that  it  is  not 
suflSciently  supported  by  the  evidence.  Defendant  Samuel 
Whaley,  to  whom  the  property  was  transferred  by  the  deed 
of  the  administratrix,  had  lived  in  the  neighborhood  for 
several  years  prior  to  the  purchase  by  him,  and  the  evidence 
indicates  that  he  knew  that  plaintiff  irrigated  this  land,  and 
that  he  must  have  known  that  up  to  the  year  1904  plaintiff 
had  no  way  of  so  irrigating  other  than  by  means  of  this 
ditch.  A  clause  in  the  deed  of  the  administratrix  purporting 
to  save  and  reserve  from  its  effect  certain  rights  in  the  ditch 
''for  the  use  and  benefit  of  sections  nine  and  ten  which  shaU 
retain  and  be  entitled  to  all  their  rights  in  and  to  said  ditch 
and  water  fiowing  therein"  was  read  to  Mr.  Whaley  before 
the  delivery  of  the  deed,  and  there  was  some  evidence  to  the 
effect  that  it  was  then  and  there  explicitly  stated  to  him  that 
plaintiff,  whose  land  is  in  said  section  ten,  was  entitled  to 
an  interest  in  the  ditch  and  owned  an  interest  therein. 
Whether  this  evidence  was  true  was  for  the  trial  court  to  de- 
termine. 

The  remaining  findings  are  attacked,  but  so  far  as  they  are 
material  we  find  them  to  be  sufficiently  supported  by  the  evi- 
dence. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  ooncnrred. 
Hearing  in  Bank  denied. 
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IL.  A.  No.  1209.    Department  Two.— March  19,  1904.] 

CHARLES  B.  BOOTHE,  Appellant  and  Respondent,  t. 
SQUAW  SPRINGS  WATER  COMPANY,  Respondent 
and  Appellant 

OONTRACT  FOB  PUMPmO  OUTTIT— iNSUFnonNCT— AOESED  MODITIGATION 
— SUBSTirUTID    PUMP-HBAD — ^INCSEASBD    COST    NOT    BbOOVKKABLB— 

Support  or  Findino. — ^Where  a  pamping  outfit,  furnished  under 
contract,  was  found  insufficient  for  the  service,  and  it  was  agreed 
that  the  outfit  should  not  be  considered  as  complete  until  a  dif- 
ferent and  stronger  pump-head  should  be  furnished  as  a  substitute 
for  the  first,  and  that  the  use  of  the  plant  in  its  insufficient  condi- 
tion should  not  be  considered  an  acceptance,  in  the  absence  of  any 
express  contract  of  defendant  to  paj  for  the  substituted  pump-head^ 
and  of  any  evidence  from  which  such  contract  can  be  implied,  a 
finding  that  the  new  pump-head  was  by  the  mutual  agreement  and 
understanding  of  pUdntifF  and  defendant  to  be  furnished  without 
additional  cost  to  the  defendant  is  sufficiently  sustained. 

Id. — Perpobmange  of  OoNTBACT^—LiABnimr  fob  Pbioi-^Finbinos. — ^In 
view  of  the  agreed  modification  of  the  original  contract,  and  plain- 
tiff's substantial  compliance  with  the  contract  as  modified,  and  that 
the  pumping  outfit,  as  changed,  did  the  work  called  for,  defendant 
cannot  escape  liability  to  pay  the  original  contract  price  on  the 
ground  that  the  original  contract  was  not  performed  as  originally 
agreed;  and  the  defendant  is  not  injured  by  a  finding  that  "plaintiff 
duly  performed  all  the  conditions  on  his  part  to  be  performed  under 
the  terms  of  the  contract,"  nor  by  the  apparent  inconsistency  with 
the  finding  that  a  substituted  pump-head  of  a  different  pattern  was 
agreed  upon,  without  additional  cost  to  defendant. 

Id. — CBOBS-OoMPLAurr— Damaob  fob  Dxlay— Exolusion  of  EvmiNGx. 
— Where  the  first  pump-head  and  machinery  were  completed  accord- 
ing to  tfie  contract,  so  far  as  the  workmanship  and  pattern  were 
concerned,  but  the  pump  proved  too  weak,  and  it  was  agreed  that  a 
new  and  stronger  pump-head  of  a  different  pattern  should  be 
substituted,  and  the  delay  in  making  such  substitution  waa^  not  un- 
reasonable, and  the  court  was  justified  in  finding  that  there  was  no 
unreasonable  or  unnecessary  delay,  the  defendant  cannot  recover 
any  damages  for  delay  under  a  cross-complaint  therefor,  and  was  not 
injured  by  the  exclusion  of  evidence  upon  that  subject. 

CROSS- APPEALS  from  a  judgment  of  the  Superior  Court 
of  Los  Angeles  County,  and  distinct  appeals  from  distinct 
orders  denying  a  new  trial  to  the  plaintiff  and  to  the  defend- 
ant   N.  P.  Conrey,  Judge. 


Digitized  by  LjOOQIC 


574  Booths  i;.  Squaw  Springs  WihOB  Ca      [I4?CaL 

The  facts  are  stalled  m  the  opinion. 

L.  L.  Cory,  and  Alva  E.  Snow,  for  Squaw  Springs  Water 
Company. 

McEinley  &  Oraff,  for  Charles  B.  Boothe. 

CHIPMAN,  C.^— Plaintiff,  by  an  amended  complaint,  sets 
forth  two  causes  of  action :  First,  an  action  on  a  written  con- 
tract, dated  April  9,  1898,  at  Los  Angeles,  to  famish  to 
defendant  a  certain  pumping  outfit  complete,  near  Johannes- 
burg, California,  including  certain  extra  material  in  addition 
to  that  mentioned  in  said  contract,  also  for  board  of  man  while 
engaged  in  erecting  the  plant,  and  alleges  a  balance  of  $793.31 
to  be  due,  with  interest  from  August  15,  1898;  second,  that 
after  the  completion  and  acceptance  of  said  pumping-plant,  at 
defendant's  request,  plaintiff  ''changed  said  plant  by  taking 
out  the  one  0.  M.  A.  deep-well  puihp-head  and  otherwise 
changing  said  original  plant  so  contracted  for,  and  furnished 
the  labor  and  material  necessary  for  said  change  on  or  before 
November  11,  1898,''  valued  at  $854.97,  for  which  judgment 
is  asked. 

Defendant  admits  the  execution  of  the  written  contract 
referred  to  in  plaintiff's  complaint,  denies  that  plaintiff 
erected  the  plant  in  accordance  therewith,  denies  that  the 
alleged  change  in  the  plant  was  made  at  defendant's  instance, 
and  alleges  that  such  changes  were  made  by  plaintiff  at  his 
own  instance  in  an  endeavor  to  make  said  plant  comply  with 
the  written  contract;  alleges,  by  way  of  counterclaim,  and 
also  a  cross-complaint,  mutual  mistake  in  the  contract,  in 
its  not  providing  for  a  definite  time  within  which  the  plant 
should  be  completed,  and  tiiat  the  agreement  was  that  it 
should  be  completed  within  thirty  days,  which,  it  is  alleged, 
^  was  a  reasonable  time;  alleges  great  and  unnecessary  delay  in 
erecting  the  plant;  that  said  pump  was  not  delivered  until 
July  7,  1898,  and  proved  entirely  insufficient,  in  consequence 
of  which  plaintiff  undertook  to  and  did,  at  his  own  instance, 
make,  changes  in  the  original  plan  without  defendant's  con- 
sent, thus  causing  further  delay ;  that  the  new  plant  did  not 
comply  with  the  terms  of  the  contract,  and  that  the  pump  as 
constructed  on  this  latter  plan  was  also  insufficient;   alleges 
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damages  of  one  thousand  dollars,  by  reason  of  these  delays 
and  the  failure  of  plaintiff  to  comply  with  his  said  contract. 

The  court  found  the  facts  to  be  true  as  alleged  in  plain- 
tiff's first  cause  of  action.  As  to  the  second  cause  of  action, 
that  the  said  new  pump-head  pumping-plant  was  erected,  but 
''was  by  the  mutual  agreements  and  understanding  of 
plaintiff  and  defendant  to  be  furnished  without  additional 
cost  to  defendant  therefor";  that  there  was  no  mutual  mis- 
take of  the  parties  to  the  written  contract;  **but  said  contract 
contained  all  the  conditions  agreed  upon  by  plaintiff  and 
defendant,  that  plaintiff  furnished  said  pumping-plant  on 
July  7,  1898,  at  which  time  it  was  placed  in  position  ready 
for  operation,  and  all  the  other  allegations  in  said  second  para- 
graph of  said  counterclaim  are  untrue." 

Judgment  passed  for  plaintiff  on  his  first  cause  of  action 
with  interest  from  August  15,  1898.  Both  parties  appeal 
upon  the  same  transcript  from  the  judgment  and  from  the 
order  denying  the  motion  of  each  for  a  new  trial. 

PLAINTIPP'S  APPEAL. 

Plaintiff's  contention  is,  that  the  evidence  does  not  sustain 
the  finding  that  the  pump-head  and  other  material  furnished 
by  plaintiff  as  a  substitute  for  the  first  was  to  be  furnished 
without  additional  cost  to  defendant.  Without  considering 
the  somewhat  significant  fact  that  the  original  complaint  made 
no  mention  of  anything  due  from  defendant  for  the  material 
substituted  for  certain  parts  of  the  first  pump  erected,  there 
is  much  evidence  tending  to  show  that  the  substitution  as 
alleged  in  defendant's  answer  was  resorted  to  by  plaintiff  on 
his  own  initiative  to  make  the  plant  do  the  work  it  was 
originally  inadequate  to  perform.  The  first  plant  was  in- 
stalled on  July  7th,  and  when  put  to  the  test  broke  down  in 
some  of  its  parts,  and  at  the  suggestion  of  plaintiff's  expert, 
Mr.  Futhey,  who  was  sent  to  erect  the  pump,  plaintiff  began 
the  construction  of  a  different  and  stronger  pump-head,  and 
after  two  months'  or  more  delay  the  new  pump  was  installed. 
Subsequently,  on  October  6,  1898,  plaintiff  sent  defendant  a 
statement  of  his  account,  and  in  it  he  made  no  reference  to 
any  claim  for  the  substituted  machinery.  Upon  Mr.  Puthey 's 
return  to  Los  Angeles,  after  it  was  found  that  the  first  pump 
was  inSufSciekit  for  the  service,  plaintiff  wrote  defendant, 
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July  9,  1898,  '*that  he  had  ordered  a  heavier  pump  to  be  got 
just  as  quickly  as  possible  by  the  factory/'  and  about  July  14th 
wrote  defendant  he  had  signed  the  agreement  sent  him  by 
defendant,  providing  that  the  pumping-plant  being  furnished 
by  him  to  defendant  ''is  not  to  be  considered  completed  until 
the  heavier  castings  and  bearings  now  being  constructed  are 
furnished  and  in  place,  and  that  the  use  of  the  plant  in  its 
present  condition  is  not  to  be  considered  acceptance  thereof 
by  said  company"  (defendcuit).  There  is  no  evidence  of  any 
express  contract  on  defendant's  part  to  pay  for  this  work, 
nor  is  there,  in  our  opinion,  evidence  frtHn  which  any  contract 
to  do  so  can  ^  implied.  The  utmost  effect  that  can  be  given 
to  the  evidence  is,  that  the  new  pump-head  and  other  appli- 
ances were  to  make  good  the  deficiencies  of  the  first  pump. 

We  conclude  that  the  finding  of  the  court  complained  of  by 
plaintiff  is  justified  by  the  evidence. 

defendant's  APPEAIi. 

Defendant  claims  that  there  is  no  evidence  to  support  the 
finding  in  favor  of  plaintiff's  first  cause  of  action.  The  writ- 
ten contract  was  in  the  form  of  a  proposal  by  plaintiff,  ac- 
cepted by  defendant.  Some  of  its  provisions  should  be  stated, 
and  are  as  follows:  **We  [plaintiff]  herewith  propose  to  fur- 
nish you  [defendant]  a  pumping-plant  to  be  erected  on  your 
property  ...  to  consist  of  the  following  described  machin- 
ery which  is  intended  to  be  a  complete  pumping-plant  .  .  . 
[describing  it  in  detail  and  including  ''one  O.  M.  A.  deep 
well  power  pump-head  of  our  own  design"],  all  to  be 
erected  in  complete  working  order  at  the  above-described 
place.  It  is  agreed  that  we  furnish  one  skilled  man  to  take 
charge  of  the  erection  of  the  engine  and  pump."  Defendant 
was  to  convey  this  expert  and  his  tools  from  Johannesburg  to 
Squaw  Springs,  board  him  while  there,  and  return  him  with 
his  tools  to  Johannesburg  "on  completion  of  the  plant"  De- 
fendant was  also  to  furnish  foundation  for  engine  an«^ 
pump.  The  contract  further  provided :  "We  guarantee  that 
the  above-described  plant  will  be  of  the  capacity  to  deliver 
ninety  (90)  gallons  of  water  per  minute  continuously  (if 
necessary  amount  is  in  the  well),  lifting  it  not  exceeding 
100  feet  to  the  surface  of  the  ground,  and  delivering  it 
through  1,640  feet  of  4-inch  interior  diameter  iron  pipe  to  a 
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point  450  feet  above  the  surface  of  the  ground  at  the  well. 
We  also  guarantee  the  machinery  in  this  plant  against  aU 
defects  in  material  and  workmanship.  The  price  to  be 
paid  for  above  described  plant,  when  erected,  as  speci- 
fied is,"  etc. 

Defendant  contends  that  there  was  a  material  and  radical 
change  made  in  the  pump-head  without  its  consent,  and  that 
in  fact  plaintiff  never  did  erect  the  plant  called  for  by  the 
contract,  and  hence  the  court  was  not  justified  by  the  evidence 
in  finding,  as  alleged  in  the  complaint,  that  ''plaintiff  com- 
pleted the  erection  of  said  pumping-plant  in  complete  working 
order  ...  in  accordance  with  said  proposal,  .  .  .  and 
plaintiff  duly  performed  all  the  conditions  on  his  part  to  be 
performed  under  the  terms  of  said  contract. "  And  defendant 
claims  that  there  is  an  inconsistency  between  this  finding  and 
the  further  finding  ''that  the  change  of  pump-head  "  men- 
tioned in  plaintiff's  second  cause  of  action,  and  "the  labor 
and  material  furnished  by  plaintiff  to  defendant  in  changing 
said  pumping-plant  was  by  the  mutual  agreements  and  under- 
standing of  plaintiff  and  defendant  to  be  furnished  without 
additional  cost  to  defendant  therefor."  The  fact  is  not  dis- 
puted that  the  second  pump-head  was  of  an  entirely  different 
type  from  the  first,  and  strictly  the  evidence  does  not  support 
the  finding  that  plaintiff  completed  the  plant  in  accordance 
with  the  original  written  contract.  But  the  second  cause  of 
action,  as  well  as  defendant's  answer  and  cross-action,  called 
for  the  finding  which  introduced  the  alleged  inconsistency  in 
the  findings.  There  was  no  objection  to  any  evidence  as  not 
within  the  issues,  and  If  it  be  true,  as  we  think  is  shown  by 
the  evidence,  that  both  parties  agreed  to  the  modification  in 
the  pump-head  and  the  changes  made  necessary  by  it,  defend- 
ant was  not  injured  by  the  finding  although  not  strictly  justi- 
fied. And  for  like  reason  also  it  may  be  said  to  be  immaterial 
whether  the  written  contract  called  only  for  a  plant  of  a 
certain  kind,  as  contended  by  plaintiff,  and  did  not  call  for  its 
having  a  certain  working  capacity.  Both  parties  agreed  to 
modifications  which  changed  the  original  agreement  in  respect 
to  some  of  the  parts  of  the  plant,  and  in  this  subsequent 
agreement  it  was  provided  that  the  plant  "is  and  will  not  be 
completed  so  as  to  be  turned  over  to  [defendant]  for  ac- 


OXUI.CaI. 


Digitized  by  LjOOQIC 


578  BooTHE  V.  Squaw  Springs  Water  Co.      [142  CaL 

ceptance  until  all  heavy  castings  and  bearings  belonging  to 
said  plant  are  in  proper  place  and  the  whole  plant  is  in  per- 
fect working  order." 

It  appears  from  the  evidence  that  after  the  first  test  was 
made  and  the  machinery  gave  out,  Mr.  Futhey  returned  at 
once  to  Los  Angeles  to  have  a  stronger  and  different  pump- 
head  made.  Before  going,  Jiowever,  he  strengthened  the  weak 
parts  of  the  pump  temporarily,  so  that  defendant  could  use 
the  pump,  and  it  did  use  it.  And  it  was  to  show  that  this  use 
was  not  to  be  regarded  as  an  acceptance  that  the  supplemental 
agreement  before  referred  to  was  made,  and  this  agreement 
shows  that  defendant  must  have  known  that  some  changes 
were  to  be  made. 

It  also  appears  that  after  the  new  pump-head  was  put  in 
and  the  plant  was  recoifiBtructed  to  some  extent,  defendant 
used  it  and  some  time  later  (the  date  does  not  appear)  a  new 
corporation  was  formed,  to  which  this  plant  with  all  other  of 
defendant's  property  was  transferred.  Defendant  did  in 
fact  make  some  objection  to  the  new  pump-head  as  not  the 
kind  originally  ordered,  and  as  being  less  convenient  to  operate 
in  some  respects,  but  defendant  did  nothing,  and  its  manager, 
Mr.  Colson,  said  nothing  from  which  plaintiff  could  under- 
stand otherwise  than  that  the  plant  was  accepted.  And  there 
is  evidence  that  it  did  the  work  called  for.  There  were  occa- 
sional breakdowns  in  minor  parts,  but  no  such  failure  of  the 
plant  to  do  the  work  occurred,  or  was  at  the  time  claimed  to 
have  occurred,  as  would  justify  defendant  to  retain  and  use 
the  plant  and  still  refuse  to  pay  the  balance  due  on  the  original 
contract. 

It  is  claimed  by  the  defendant  that  the  court  erred  in  refus- 
ing to  allow  proof  of  what  Futhey  said  was  the  cause  of  the 
breakdown  when  the  first  test  was  made.  Plaintiff  claims  that 
he  was  not  such  agent  of  plaintiff  as  would  make  his  statement 
admissible.  We  do  not  think  it  necessary  to  decide  the  ques- 
tion. Whatever  the  cause  of  the  failure,  it  becomes  immaterial 
in  view  of  the  subsequent  conduct  of  the  parties  already 
noticed. 

Defendant  also  complains  that  it  was  not  allowed  to  prove 
the  damage  set  up  in  its  counterclaim  and  cross-complaint. 
The  first  pump-head  and  machinery  were  completed  in  accord- 
ance with  the  contract  and  its  specifications,  so  far  as  the 
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workmanship  was  concerned.  This  is  not  seriously  disputed. 
The  pump  proved  to  be  too  weak  in  some  of  its  parts  and  gave 
out,  and  it  was  then  agreed  that  stronger  parts  should  be 
substituted,  and  this  was  done,  the  defendant  meanwhile  using 
the  pump.  As  to  the  **  negligence  and  want  of  care  exercised 
by  the  plaintiff  in  the  selection  of  material  for  said  plant  and 
the  manner  in  which  it  was  placed  in  position,'*  alleged  by 
defendant  as  ground  for  damages,  we  think  there  were  facts 
shown  justifying  the  court  in  holding  that  such  ground  was 
not  well  laid.  The  principal  reason  for  claiming  damages 
seemed  to  be  the  alleged  '*long  and  unnecessary  delays  occa- 
sioned by  the  wanton  negligence  and  want  of  care  of  the 
plaintiff  in  his  compliance  with  the  terms  of  the  contract." 
As  we  have  seen,  the  first  plant  was  just  what  the  parties 
agreed  to  have  erected.  There  was,  however,  considerable 
delay  in  installing  it,  and  defendant  was  damaged  by  this 
delay.  Defendant  complained  by  numerous  letters  of  this 
delay,  and  plaintiff  in  reply  endeavored  to  excuse  it.  The 
court  found  in  effect  that  there  was  no  unreasonable  or  un- 
necessary delay  in  finding  that  defendant's  allegations  were 
untrue.  We  have  read  all  the  numerous  letters  that  passed 
between  the  parties.  When  considered,  together  with  facts 
appearing  elsewhere,  we  cannot  say  the  trial  court  was  not 
justified  in  its  findings.  There  was  evidence  sufficient  to 
justify  the  trial  court  in  concluding  that  if  there  was  delay 
that  might  have  been  avoided  it  was  excused  by  defendant. 
Then,  too,  there  was  in  fact  a  new  contract  entered  into  by 
which  a  different  pump-head  was  to  be  used.  It  may  be 
fairly  inferred  from  the  evidence  as  to  this  feature  of  the 
case  that,  so  far  as  any  claim  might  be  made  for  previous 
delay,  it  was  waived  by  defendant,  if  indeed  it  had  any  longer 
anything  to  rest  upon. 

We  think  the  evidence  taken  in  its  entirety  rendered  the 
question  of  damages  for  delay  immaterial,  and  that  defendant 
was  not  injured  by  its  exclusion.  If  all  this  evidence  had  been 
admitted,  it  would  have  gone  for  naught  in  view  of  the  court's 
finding  that  there  was  no  unreasonable  delay. 

It  is  advised  that  the  judgment  and  the  order  denying  the 
motion  for  a  new  trial  be  affirmed. 


Cooper,  C,  and  Gray,  C,  concurred. 
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For  the  reasoiia  given  in  the  foregoing  opinion  the  appeal 
from  the  judgment  and  from  the  order  denying  the  motion  for 
a  new  trial  are  affirmed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1220.    Department  Two.— Mareh  21,  1004.] 

LIZZIE  A.  TURNER  et  al.,  AppeUants,  v.   SOUTHERN 
PACIFIC  COMPANY,  Respondent. 

nMLiQENoi — Action  fob  Death  of  Emfloysb— Ordsb  fob  Dangbbous 
WoBK — ^BEPAn  OF  Belt— Pbbsumption — ^Bubden  of  Pboof.— In  an 
aetion  for  the  death  of  an  onployee  no  presumption  of  negligenee 
of  the  employer  arisefl  from  the  mere  fact  that  the  employee  wis 
ordered  bj  the  foreman  to  do  the  dangerous  work  of  repairing  a 
broken  belt  bj  which  machinery  was  operated,  in  the  doing  of 
which  he  was  killed;  but  the  plaintiff  has  the  burden  of  proof  to 
show  that  the  deceased  was  unskillful  and  ineiqperieneed  in  relation 
to  such  work,  and  acted  under  orders  in  ignorance  of  the  danger,  or 
without  proper  instructions,  or  that  the  position  of  danger  in  which 
he  was  placed  was  not  reasonably  safe,  or  to  show  some  other  posi- 
tive failure  of  duty  on  the  part  of  the  employer  by  which  the 
death  of  the  employee  was  occasioned. 

Id. — Nonsuit. — ^Where  the  only  evidence  is,  that  the  deceased  was 
ordered  by  the  foreman  to  do  the  dangerous  work,  an  order  granting 
a  nonsuit  was  proper. 

Id. — Impbopeb  Evidbnob — ^Anticipation  of  Defense. — ^It  was  proper 
to  exclude  evidence  for  the  plaintiff  in  contradiction  of  the  affirma- 
tive averments  of  the  answer  that  the  deceased  met  his  death  from 
the  negligence  of  a  fellow-servant 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Lamberson,  and  S.  C.  Smith,  for  Appellants. 

P.  W.  Bennett,  J.  W.  Ahern,  and  P.  F.  Dunne,  for  Re- 
spondent 
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HENSHAW,  J. — The  action  is  a  statutory  action  by  the 
heirs  at  law  of  Abraham  Turner  to  recover  damages  for  his 
death,  caused  by  the  alleged  negligence  of  defendant.  It  was 
charged  that  Turner  was  an  employee  in  defendant's  machine- 
shop,  and  that  he  was  sent  by  defendant's  foreman  **to  an 
elevated  position  in  said  shop  among  the  machinery,  which 
was  then  in  motion,  for  the  purpose  -of  repairing  a  belt  which 
had  become  loosened."  It  is  alleged  that  the  work  which  he 
was  thus  directed  to  do  was  dangerous,  and  the  danger  was 
known  to  the  foreman,  but  was  not  known  to  Turner;  that 
Turner  believed  it  to  be  his  duty  to  obey  the  foreman,  and 
believed  also  that  the  foreman  would  not  send  him  into  dan- 
ger, and  so  attempted  to  obey  the  order  and  do  what  he  was 
told.  The  complaint  then  alleges  that  while  Turner  was  doing 
this  dangerous  work,  in  tiiis  dangerous  position,  and  using 
reasonable  care,  he  was  suddenly  caught  by  the  machinery, 
then  in  motion,  and  fatally  injured.  The  answer  admitted 
that  the  place  to  which  Abraham  Turner  was  ordered  was 
a  dangerous  place,  and  the  work  he  was  instructed  to  do  was 
dangerous  work  for  an  unskillful  and  inexperienced  person, 
but  denied  that  the  character  of  the  place  and  work  was  not 
known  to  Turner  to  be  dangerous  and  denied  that  the  place 
and  work  were  dangerous  for  a  skillful  and  experienced  per- 
son. The  defendant  further  made  complete  denial  of  its 
own  negligence  in  the  matter,  and  afBrmatively  averred  that 
the  deceased  was,  and  had  been,  in  its  employ  for  several 
years,  and  during  all  of  the  time  had  been  engaged  in  the 
work  of  mending  belts  in  elevated  positions  amongst  the 
machinery  while  it  was  in  motion;  that  he  was  a  skillful 
and  experienced  person  in  the  performance  of  such  labor, 
was  in  the  performance  of  his  usual  vocation  at  the  time  he 
received  his  injuries,  and  that  these  injuries  were  occasioned 
by  the  negligence  of  himself  and  a  fellow-employee,  Wesley 
Grijalva. 

It  will  be  noted  that  it  is  admitted  by  the  pleadings  that 
the  position  to  which  the  deceased  was  sent,  and  the  work  in 
which  the  deceased  was  engaged  when  he  met  his  death,  were 
dangerous  to  an  unskillful  and  inexperienced  person.  Issue 
is  joined  upon  the  allegations  of  the  complaint  that  the  de- 
ceased was  an  unskillful  and  inexperienced  person  and  went 
about  the  employment  in  ignorance  of  its  dangers.    It  was  in- 
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cumbent  upon  the  plaintiff  to  offer  proof  in  establishment  of  its 
denied  allegations ;  but  upon  the  trial  the  only  witness  present- 
ed by  plaintiff  upon  these  questions  was  the  fellow-employee 
Grijalva.  There  is  no  word  of  testimony  elicited  from  him  as 
to  any  want  of  knowledge  or  experience  upon  the  part  of  his 
fellow-employee  in  the  performance  of  the  work  relative  to 
the  mending  of  the  broken  belt.  It  is  established  merely  that 
upon  the  breaking  of  the  belt  the  foreman  called  Turner  and 
sent  him  to  fix  it.  There  are  many  positions  of  danger — many 
forms  of  perilous  work — in  and  about  numberless  legitimate 
employments.  Prom  the  simple  fact  that  an  employee  is  sent 
into  a  position  of  danger  to  perform  a  dangerous  task  no  pre- 
sumption of  negligence  upon  the  part  of  the  employer  arises, 
and  yet  this  is  all  that  was  proved  in  this  case.  Since  the 
performance  of  such  dangerous  tasks  is  essential  to  the  con- 
duct of  many  businesses  and  occupations,  something  more 
than  this  is  required  before  responsibility  may  be  cast  upon 
an  employer.  It  must  be  shown,  as  was  here  averred,  though 
not  proven,  that  an  unskillful,  inexperienced,  and  ignorant 
employee  was  sent  to  perform  a  perilous  task  without  proper 
instructions  as  to  the  danger,  or  it  must  be  shown  that  the 
position  of  danger  to  which  he  was  sent  was  not  as  reasonably 
safe  as  the  circumstances  demanded,  or  in  some  other  like 
manner  a  positive  failure  of  the  duty  which  the  employer  owes 
to  his  employee  must  be  established.  Since  men  must  be  sent 
to  such  positions  and  to  perform  such  tasks,  negligence  will 
not  be  imputed  from  the  mere  sending. 

This  being  all  the  evidence  which  was  introduced  in  the 
case  upon  these  questions,  it  follows  that  the  court's  order 
granting  a  nonsuit  was  proper. 

Certain  rulings  of  the  court  sustaining  objections  to  ques- 
tions put  by  plaintiff  to  the  witness  Grijalva  are  asserted  to 
be  erroneous.  In  support  of  the  assertion  it  is  said  that  the 
evidence  sought  to  be  adduced  w&s  in  contradiction  of  the 
affirmative  averments  of  defendant's  answer  to  the  effect  that 
the  deceased  had  met  his  death  from  the  negligence  of  a 
fellow-servant;  but  as  this  was  an  affirmative  defense  of  the 
defendant,  and  as  that  defense  must  have  been  found  against 
the  defendant,  unless  it  offered  evidence  to  support  it,  it  was 
no  part  of  plaintiff's  case  to  seek  to  anticipate  by  her  evidence 
matters  upon  which  there  might  finally  be  no  controverqr. 
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The  evidence  formed  no  part  of  the  case  for  the  plaintiff,  and 
was  not  responsive  to  any  allegations  of  the  complaint,  and  the 
rulings  of  the  court  were  therefore  correct. 

The   judgment   and   order  appealed  *  from   are   therefore 
affirmed.  • 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  930.    Department  Two.— March  21,  1904.] 

SAN  DIMAS  LAND  AND  WATER  COMPANY,  Respond- 
ent, V.  SAN  JOSE  LAND  AND  WATER  COMPANY 
et  al.,  Appellants. 

Wateb-Biohts — ^Injunction — ^Former  Adjudication — Findings  Sup- 
ported BY  Evidence— Appeal  from  New-Trial  Order. — ^In  an 
action  to  restrain  the  defendants  from  running  water  across  plain- 
tiff's land,  based  upon  a  judgmoit  in  favor  of  plaintiff's  vendors 
against  one  of  the  defendants,  where  the  pleadings  involved  the 
sufSciency  of  the  judgment  pleaded,  and  its  effect  upon  the  rights 
of  the  defendants,  and  also  involved  conflicting  appropriations  of 
water,  and  upon  each  and  all  of  these  the  findings  were  in  favor  of 
the  plaintiff  and  against  the  defendants,  and  were  supported  bj  the 
evidence,  an  order  denying  the  defendants'  motion  for  a  new  trial 
wiU  be  affirmed  upon  appeal. 

Id. — ^Appropriation — ^Alleged  Trespass — Eppect  op  Former  Judgment. 
— The  contention  of  defendants  that  the  appropriation  of  plaintiff's 
vendor  was  a  trespass  upon  the  land  of  defendants'  vendor  is  not  * 
tenable  when  it  is  in  contravention  of  the  effect  of  a  former  judg- 
ment between  the  parties,  which  was  affirmed  upon  appeal  to  this 
court,  and  also  upon  appeal  to  the  supreme  court  of  the  United 
States. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Dunnigan  &  Dunnigan,  R.   Dunnigan,  and  Anderson  & 
Anderson,  for  Appellants. 

J.  S.  Chapman,  for  Respondent 
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HENSHAW,  J. — This  in  an  appeal  from  the  order,  of  the 
court  denying  defendant's  motion  for  a  new  triaL  The  ac- 
tion was  for  an  injunction  to  restrain  the  defendants  from 
running  water  across  plaintiff's  land,  and  was  based  upon  a 
judgment  in  favor  of  plaintiff's  vendors  against  the  defendant 
San  Jose  Land  and  Water  Company.  The  ownership  of  plain- 
tiff in  two  hundred  inches  of  water,  measured  under  a  four- 
inch  pressure,  is  alleged.  The  pleadings  were  voluminous; 
allegations  of  conspiracy  and  fraud  were  made  in  the  answer; 
questions  of  the  sufficiency  of  the  judgment  pleaded  by  plain- 
tiff and  its  effect  upon  the  rights  of  the  defendants  were  pre- 
sented ;  conflicting  claims  of  appropriation  of  the  waters  were 
advanced ;  and  upon  each  and  all  of  these  the  findings  of  the 
court  were  in  favor  of  the  plaintiff. 

It  would  unduly  and  uselessly  prolong  this  opinion  to  set 
forth  at  length  the  facts.  It  would  be  equally  unprofitable  to 
discuss  in  detail  the  many  findings  which  are  attacked  as  being 
wholly  unsupported  by  the  evidence  or  as  being  contradictory 
in  themselves.  This  is  but  a  part  of  a  very  bitter  strife  be- 
tween these  parties,  engendering  litigation  which  has  been 
carried  through  this  court  to  final  adjudication  in  the  supreme 
court  of  the  United  States.  Briefly  stated,  the  plaintifr, 
through  the  appropriations  of  Haynes,  Stowell,  and  the  San 
Jose  Ranch  Company,  claims  the  right  by  appropriation  to 
thirty  inches  of  water,  continuous  flow,  under  a  four-inch 
pressure,  from  the  supply  of  the  San  Dimas  Creek.  The 
court  finds  upon  sufficient  evidence  that  the  plaintiff  was  so 
entitled.  Appellant's  principal  attack  is  upcm  the  sufficiency 
of  the  evidence  to  support  this  finding.  Defendant's  claim 
to  the  water  is  through  the  alleged  statutory  appropriation 
by  notice  and  by  work  of  one  T.  W.  Brooks,  to  whose  rights  it 
claims  to  have  succeeded.  The  court  finds  upon  sufficient  evi- 
dence that  Brooks's  appropriation  was  not  valid,  and  not 
superior  to  the  appropriations  of  Haynes,  Stowell,  and  the 
San  Jose  Ranch  Company,  plaintiff's  predecessors  in  interest 
It  is  urged  against  the  San  Jose  Ranch  Company's  appropria- 
tion that  in  making  it  the  ranch  company  entered  as  trespasser 
upon  the  property  of  one  Heckenlively  (to  whose  title  the 
defendant  San  Jose  Land  and  Water  Company  has  succeeded) 
and  constructed  a  forebay  and  other  works  for  the  accumula- 
tion and  transportation  of  water  in  violation  of  Heckenlively 'a 
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rights;  that  in  so  doing,  being  trespassers,  their  wrongful  acts 
have  not  ripened  into  any  prescriptive  or  other  right  to  the 
waters  which  they  claim.  But  this  contention  is  wholly  dis- 
posed of  by  the  case  of  San  Jose  Land  and  Water  Co.  v.  San 
Jose  Ranch  Co.,  129  Cal.  673,  appealed  from  this  court  to 
the  supreme  court  of  the  United  States,  where  the  decision 
of  this  court  is  affirmed  in  189  IT.  S.  177. 
The  order  appealed  from  is  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred* 

Hearing  in  Bank  denied* 


[Sue.  No.  1216.    In  Baiik.~Marc]i  25,  1004.] 

In  the  Matter  of  the  Estate  of  A.  J.  LERMOND,  Deceased. 
W.  A.  CROWELL,  Public  Administrator,  Appellant,  v. 
A.  J.  STONE,  Administrator,  Respondent 

Estates  or  Deceased  Persons — Appointment  or  ADMnnsTRATOR — Ap- 
peal BY  PuBUO  Administrator — ^Resignation — Substitution — Dis- 
missal.— ^In  a  contest  for  letters  of  administration,  the  public 
administrator  acts  solely  in  and  for  his  own  interest,  and  not  at 
trostee  for  anj  pnbUc  right,  and  when  his  petition  is  denied  and 
another  administrator  appointed,  and  pending  his  appeal  from  an 
order  denying  his  motion  for  a  new  trial  he  resigns  his  office,  even 
if  it  be  assumed  that  a  motion  for  a  new  trial  will  lie  in  such  case, 
his  successor  in  office  cannot  be  substituted,  but  the  appeal  abates, 
and  win  be  dismissed  on  motion  of  the  respondent. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  Placer  County  denying  a  new  trial.  J.  E.  Pre- 
witt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Chamberlain,  for  Appellant. 
A.  K  Robinson,  for  Respondent. 

HENSHAW,  J.— W.  A.  Crowell,  public  administrator  of 
the  county  of  Placer,  applied  for  letters  of  administration 
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• 
upon  the  estate  of  deceased,  and  having  been  denied  them, 
he  moved  for  a  new  trial,  and  from  an  order  denying  his 
motion  he  took  his  appeal  to  this  court.  While  this  appeal 
was  pending  he  resigned  from  the  office,  and  one  W.  A.  Shep- 
herd was  appointed  in  his  place,  and  here  seeks  to  be  substi- 
tuted. A  motion  to  dismiss  the  appeal  is  made  upon  the 
ground  that  the  action  abated  with  the  resignation  of  Crowell, 
and,  even  if  we  assume  that  a  motion  for  a  new  trial  will  lie 
in  such  a  case,  this  motion  must  be  granted.  The  right  of  the 
public  administrator  to  administer  upon  an  estate  is  a  right 
attached  to  the  officer  as  distinguished  from  the  office.  This 
is  apparent  from  the  fact  that  upon  the  expiration  of  his 
term  of  office,  if  the  estate  be  not  finally  closed,  he  continues 
as  a^dministrator  of  it.  (Rogers  v.  Eoberldn,  11  Cal.  120; 
Estate  of  Aveline,  53  Cal.  259.)  In  a  contest  for  letters  of 
administration,  therefore,  the  public  administrator  is  not 
acting  as  trustee  for  any  public  or  private  right.  He  is  acting 
solely  in  and  for  his  own  interest.  The  cases  are  numerous  and 
uniform  where  when  a  public  official  or  any  other  person 
like  an  administrator  or  an  executor  charged  with  the  ad- 
ministration of  a  trust  dies  or  surrenders  his  office  his  succes- 
sor is  substituted  upon  motion  as  matter  of  course.  This  is 
so  because  the  particular  official,  or  the  trustee,  is  acting  in 
a  representative  capacity,  and  the  rights  of  the  public  or 
others  intrusted  to  his  charge  might  suffer  if  the  action  were 
permitted  to  abate.  But  in  an  action  by  or  against  a  public 
officer  which  is  in  its  nature  purely  personal  and  pertains  to 
him  alone,  where  his  private  right  ends  with  his  office,  or 
where  the  rights  of  the  public  or  the  due  administration  of  the 
law  are  not  involved,  the  death  or  resignation  of  that  officer 
abates  the  action.  Nor  could  a  substitution  here  be  permit- 
ted for  another  very  obvious  reason.  The  causes  actuating  the 
court  in  refusing  letters  to  one  public  administrator  might 
not  exist  at  all,  or  might  exist  with  tenfold  force  in  the  case  of 
his  successor,  and  the  effect  of  a  substitution  would  be  there- 
fore to  try  an  individual's  personal  right  upon  evidence  not 
at  all  addressed  to  that  individual.  Thus  in  Estate  of  Pingree, 
100  Cal.  78,  the  public  administrator  had  ffled  his  petition  for 
letters,  but  had  retired  from  office  before  the  hearing.  Upon 
his  appeal  the  court  said:  *'The  appellant  did  not,  by  virtue 
of  his  office  or  by  filing  his  petition,  acquire  any  interest  in 
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the  estate  of  Pingree,  or  in  the  commissions  to  be  earned  upon 
it.'*    This  being  so,  to  what  rights  of  appellant  could  Shep- 
herd, if  substituted,  succeed! 
The  motion  to  dismiss  is  granted. 

McFarland,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Angellotti,  J.,  and 
Beatty,  C.  J.,  concurred. 


[L.  A.  No.  1396.    In  Bank.— Marcli  25,  1904.] 

S.  L.  WARD,  Respondent,  v.  ARCHIE  P.  CROWELL,  Ap- 
pellant. 

Eliction  Contest — County  Sxjrvbyor — Quaufioation  of  iNCfUMBENT — 
LiosNssD  Land  Subvetoe's  Certificate. — The  election  of  a  county 
Borvejor  who  was  in  all  respects  qualified  at  the  time  of  his 
election,  with  the  exception  that  he  had  not  then  received  the 
licensed  land-surreyor's  certificate  from  the  state  surveyor  provided 
for  in  section  135  of  the  County  Qovemment  Act,  which  he  ob- 
tained before  his  term  of  office  commenced,  cannot  be  successfully 
contested  by  an  elector  on  that  ground.  The  provision  requiring 
such  certificate  does  not  go  to  his  eligibility  at  the  time  of  election, 
but  only  goes  to  his  right  to  hold  the  office. 

Id. — CoNSTEUcnoN  of  Code — Law  of  Proceduke. — Section  1111  of  the 
Code  of  Civil  Procedure,  authorizing  any  elector  to  contest  th» 
right  of  a  person  declared  elected  to  an  office,  "When  the  person 
whose  right  to  the  office  is  contested  was  not,  at  the  time  of  his 
election,  eligible  to  such  office,"  is  only  a  part  of  the  law  of  pro- 
cedure, and  is  not  substantive  law  on  the  question  of  eligibility. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,    Frank  F.  Oster,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hendrick  &  Wright,  for  Appellant, 

Luce  &  Sloane,  for  Respondent. 

McPARLAND,  J. — This  is  a  proceeding  brought  in  the 
superior  court  by  the  contestant,  S.  L.  Ward,  who  is  an 
elector  of  the  county  of  San  Diego,  to  contest  the  rij?ht  of 
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the  defendant,  Archie  F.  Crowell,  to  the  office  of  county 
surveyor  of  said  county.  Judgment  in  the  superior  court 
was  for  contestant,  adjudging  and  decreeing  that  the  defend- 
ant had  no  right  to  said  office,  and  frcmi  this  judgment  the 
defendant  in  said  proceeding  appeals. 

Crowell  was  elected  to  the  office  of  county  surveyor  at  the 
general  election  held  on  November  4,  1902;  and  the  only 
question  presented  by  this  appeal,  except  some  technical 
points  raised  by  appellant,  which,  under  our  views  of  the 
case,  need  not  be  determined,  is  whether  appellant  is  legally 
incapable  of  holding  said  office  because  at  the  time  of  his 
election  he  was  under  a  certain  disability,  which  was  removed 
before  he  entered  upon  the  office.  At  the  time  of  his  election 
he  was  admittedly  qualified  to  be  so  elected  in  every  respect 
except  one, — to  wit,  he  had  not  then  received  a  licensed  land- 
surveyor's  certificate  from  the  state  surveyor,  as  provided  in 
'*  An  act  to  define  the  duties  of  and  to  license  land  surveyors/' 
approved  March  31,  1891,  (Stats.  1891,  p.  478,)  although  he 
had  received  such  certificate  before  the  term  of  office  com- 
menced ;  and  it  is  contended  that  for  this  reason  he  was  not 
legally  elected  and  cannot  legally  hold  the  office.  We  do  not 
think  that  this  contention  is  maintainable. 

The  general  rule  is,  that  every  citizen  who  is  a  qualified 
elector  has  the  right  to  hold  any  office  for  which  he  has  been 
elected  or  appointed.  The  general  limitations  of  the  right 
are  these:  ''No  person  is  capable  of  holding  a  civil  office  who 
at  the  time  of  his  election  or  appointment  is  not  of  the  age  of 
twenty-one  years  and  a  citizen  of  this  state."  (Pol.  Code,  sec. 
841.)  **No  person  is  eligible  to  a  county  office  who  at  the 
time  of  his  election  is  not  of  the  age  of  twenty-one  years,  a 
citizen  of  the  state,  and  an  elector  of  the  county  in 
which  the  duties  of  the  office  are  to  be  exercised.'*  (Pol. 
Code,  sec.  4101.)  **No  person  is  eligible  to  an  elective 
county,  district,  or  township  office,  who,  at  the  time  of  his 
election,  is  not  of  the  age  of  twenty-one  years,  a  citizen 
of  the  state,  and  an  elector  of  the  county,  district,  or  town- 
ship in  which  the  duties  of  the  office  are  to  be  exercised 
.  .  .  ;  and  provided  further,  that  no  person  shall  hereafter 
be  eligible  to  the  office  of  district  attorney  who  has  not  been 
admitted  to  practice  in  the  supreme  court  of.  th6  state  of 
California."     (County  Government  Act,  sec.  54.)    There  are 
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also  some  provisions  of  the  constitution  and  the  Code  of  Civil 
Procedure  to  the  effect  that  no  person  shall  be  eligible  to 
certain  o&eeB  unless  he  shall  have  been  a  citizen  and  resident 
for  a  certain  period  of  time  **next  preceding  his  election"; 
but  none  of  these  provisions  include  the  office  of  county 
surveyor.  However,  in  section  135  of  the  County  Govern- 
ment Act  it  is  provided  that  **the  county  surveyor  must  be 
a  licensed  land  surveyor  of  the  state,  and  must  make  any 
survey  that  may  be  required  by  order  of  court,"  etc.;  and 
upon  this  provision  the  contention  is  based  that  appellant 
could  not  legally  hold  the  office  because  at  the  time  of  his 
election  he  was  not  a  licensed  land  surveyor.  It  will  be 
observed  that  in  this  provision  there  is  no  reference  to  the 
time  of  tiie  election  of  the  county  surveyor  in  office,  or  to 
his  qualifications  at  that  time,  as  there  is  in  the  provision 
above  quoted  relating  to  a  district  attorney,  and  as  there  is 
to  other  officers  in  other  provisions  of  the  law.  It  refers 
merely  to  a  county  surveyor,  and  means  only  that  one  not 
having  the  certificate  cannot  hold  the  office.  There  is  a  great 
deal  of  discussion  in  the  briefs  about  the  meaning  of  the 
word  ''eligible,"  but  that  word  is  not  used  at  all  in  the 
provision  in  question.  None  of  the  former  decisions  of  this 
court  cited  by  counsel  are  determinative  of  the  question 
raised  in  the  case  at  bar.  In  Searcy  v.  Ch'ow,  15  Cal.  118,. 
Qrow^  had  held  a  federal  office  when  elected  sheriff,  although 
he  had  resigned  before  he  took  possession  of  the  sheriff's 
office.  The  state  constitution  provided  that  no  person  hold- 
ing a  federal  office  ''shall  be  eligible  to  any  civil  office  of 
profit  under  this  state";  and  the  court  held  that  the  word 
"eligible,"  as  used  in  the  provision  of  the  constitution,  meant 
"capable  of  being  elected,"  and  discussed  the  evident  policy 
intended  to  be  expressed  by  the  constitutional  provision  there 
in  question*  In  Walther  v.  Rabolt,  30  Cal.  186,  it  was  merely 
held  that  under  the  common  law  an  alien  could  not  hold  an 
office,  and  that  in  this  state  there  had  been  no  constitutional 
or  statutory  modifications  of  that  principle.  In  Palmer  v. 
Woodbury,  14  Cal.  43,  the  question  was  whether  the  board 
of  pilot  commissioners  could  legally  appoint  a  pilot  who  had 
not  the  qualifications  prescribed  by  the  act  providing  for 
such  appointment;  and  it  was  held  that  they  could  not. 
because  the  act  provided  that  "persons  applying"  for  an 
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appointment  must  have  the  requisite  qualifications.  In  People 
V.  Leonard,  73  Cal.  230,  the  appellant  had  been  legally  elected 
to  a  county  office,  and  after  he  had  held  it  for  some  months 
he  was  appointed  to  a  federal  o&ae,  and  he  contended  that 
he  could  continue  to  hold  both  offices,  notwithstanding  the 
constitutional  provision  that  no  one  holding  a  federal  office 
** shall  be  eligible"  to  any  office  iij  this  state,  because  he  was 
eligible  at  the  time  of  his  election  to  the  county  office.  But 
the  court  discusses  at  length  the  evident  purpose  of  the  con- 
stitutional provision  **to  prevent  a  conjunction  of  a  federal 
and  state  office  of  profit  in  the  same  person";  and  speaking 
of  the  word  ** eligible"  the  court  say:  **We  think,  to  carry 
otU  the  intention  of  the  constitutional  convention,  we  ought  to 
give  it  a  more  extended  significance  than  is  generally  given, 
and  hold  that  it  means  both  'incapable  of  being  legally  chosen' 
and  incapable  of  legally  holding."  But  the  ground  on  which 
that  decision  went  is  not  present  in  the  case  at  bar,  and  the 
reasoning  is  inapplicable  here,  even  if  the  word  ** eligible" 
were  in  section  135  of  the  County  Government  Act.  In  People 
v.  Hecht,  105  Cal.  621,^  the  question  presented  in  the  case 
at  bar  was  not  in  any  way  involved.  The  question  there  was 
whether  two  of  the  defendants  were  legal  members  of  a  board 
of  fifteen  freeholders  organized  to  prepare  and  submit  a  free- 
holders' charter.  Tinder  the  constitution  no  one  could  be  a 
member  of  such  board  unless  he  had  been  a  qualified  elector 
of  the  city  for  at  least  five  years.  One  of  the  two  defendants 
had  been  a  qualified  voter  for  only  three  years,  and  the  other 
for  only  two  years.  They  were  therefore  disqualified  to  hold 
the  office,  regardless  of  their  election,  and  there  was  no  ques- 
tion as  to  the  statvs  when  they  went  into  c^ce  being  dif- 
ferent from  that  when  they  were  elected.  Moreover,  the 
constitutional  provision  there  involved  provided  that  a  city 
might  adopt  a  charter  '*by  causing  a  board  of  fifteen  electors 
who  shall  have  been  for  at  least  five  years  qualified  electors 
thereof  to  he  elected/'  etc.;  and  the  provision  clearly  is,  that 
the  members  voted  for  must  have  the  said  qualification  when 
the  city  acts  by  ''causing  a  board  ...  to  be  elected." 

The  right  of  the  people  to  select  from  citizens  and  qualified 
electors  whomsoever  they  please  to  fill  an  elective  office  is 
not  to  be  circumscribed  except  by  legal  provisions  clearly 
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limiting  the  right  j  and  there  is  certainly  no  such  clear  limita- 
tion in  said  section  135.  It  has  no  express  reference,  nor  any 
reference  at  all,  to  the  time  of  the  election  of  a  county  surveyor, 
or  to  the  subject  of  such  election;  and  the  intent  that  a 
disability  so  easily  removable  as  the  want  of  a  surveyor's 
certificate  shall  not  invalidate  the  people's  choice  of  the  county 
surveyor  is  made  very  apparent  by  the  fact  that  with  respect 
to  many  other  oflBces  there  are  express  constitutional  and 
statutory  provisions  that  no  person  shall  be  chosen  who  had 
not  certain  qualifications  at  or  ''before  his  election."  Of 
course,  there  may  be  cases — as  in  People  v.  Leonard,  73  Cal. 
230 — where,  in  order  to  carry  out  clear  constitutional  or 
statutory  intent,  words  may  be  construed  in  a  broader  or 
more  circumscribed  sense  when  this  can  be  done  without  vio- 
lating the  legitimate  meaning  of  the  language  used ;  but  there 
is  no  controlling  consideration  of  that  kind  in  the  case  at  bar. 
Authorities' outside  of  this  state  have  been  cited  on  the 
general  subject  by  both  sides.  They  are  not  entirely  har- 
monious, and  can  hardly  be  said  to  fit  very  closely  the  lan- 
guage used  in  our  law  touching  county  surveyors.  We  think 
that  in  State  v.  Murray,  28  Wis.  96,^  the  proper  distinction 
is  made  between  capacity  to  be  elected  to  an  oflBce  and  capacity 
to  afterwards  hold  such  oflSce,  and  that  the  correct  principle 
upon  which  a  case  like  the  one  at  bar  should  be  decided  was 
there  stated.  We  are  not  called  upon  to  go  as  far  here  as 
the  court  went  in  that  case,  where  it  was  held  that  although 
the  person  elected  to  an  oflBce  was  not  a  citizen  at  the  time 
of  his  election,  yet,  having  been  naturalized  before  the  com- 
mencement of  the  term  of  the  office,  he  could  legally  hold  it. 
Perhaps  in  that  case  the  general  disability  of  aliens  to  take 
any  part  in  the  government  should  have  been  given  more 
weight.  But  in  the  case  at  bar  no  fundamental  constitutional 
principles  are  involved ;  the  respondent  was  a  citizen  and  an 
elector,  and  had  all  the  general  constitutional  rights  to  hold 
office  which  any  citizen  can  have.  In  the  case  just  cited 
the  court,  after  having  noticed  other  matters  discussed,  well 
said,  *'We  must  give  force  and  eflfect  to  another  fundamental 
principal  of  free  government,  equally  important  as  that  which 
we  have  discussed,  which  is,  that  the  mil  of  the  majority  con- 
stitutiondlly  expressed  must  be  obeyed/'  In  State  v.  Van 
>9  Am.  Bep.  489. 
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Beek,  87  Iowa,  569/  the  subject  is  fully  discussed,  and  the 
supreme  court  of  Iowa  holds  that  **any  person  who  can  qualify 
himself  to  take  and  hold  an  ofSce  is  eligible  to  it  at  the  time 
of  the  election,"  although  he  was  under  some  disability  on 
the  day  of  election.  That  was  also  a  case  where  the  disability 
existing  at  the  time  of  the  election,  which  had  been  removed 
before  the  holding  of  the  office  commenced,  was  of  a  much 
graver  nature  than  the  one  involved  in  the  case  at  bar. 

Respondent  relies  to  some  extent  on  section  1111  of  the 
Code  of  Civil  Procedure.  This  section  provides  that  **any 
elector"  may  contest  the  right  of  any  person  declared  to 
have  been  elected  to  an  office,  for  certain  causes,  and,  among 
others,  ''When  the  person  whose  right  to  the  of&oe  is  contested 
was  not,  at  fhe  time  of  his  election,  eligible  to  such  office";  and 
subsequent  sections  provide  how  the  elector  shall  proceed  to 
institute  and  conduct  such  contest.  This  section  is  clearly  a 
part  of  the  law  of  procedure,  and  not  substantive  law.  It 
provides  by  whom  and  by  what  proceedings  such  contest 
may  be  carried  on;  it  does  not  prescribe  any  additional  dis- 
qualifications of  persons  to  hold  office.  It  throws  no  new 
light  upon  the  question  whether  at  the  time  of  his  election 
the  appellant  was  "capable  of  being  elected."  There  was 
an  exactly  similar  provision  in  the  code  of  Iowa  which  was 
invoked  in  State  v.  Van  Beek,  87  Iowa,  569,^  which  provided 
for  contesting  an  election  upon  the  ground,  among  others, 
that  the  person  declared  elected  *'was  not  eligible  to  office  at 
the  time  of  his  election.'*  But  the  court  held  that  *'one  who 
may  be  eligible  at  the  time  for  qualifying  is  eligible  to  the 
office  at  the  time  of  election." 

The  judgment  appealed  from  is  reversed. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  Van  Dyke,  J.,  and 
Beatty,  C.  J.,  concurred. 
^  43  Am.  St.  Rep.  397. 
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[L.  A.  No.  1359.    In  Bank.— March  25,  1904.] 

GRANVILLE  MacGOWAN,  AppeUant,  v.  ZEPH  JONES, 
Administrator,  etc.,  Respondent. 

Estates  of  Dkcbased  Persons— Presentation  op  Claim— Partial  Non- 
Besiobnob  of  Creditor — Notice  of  Publication — ^Bab  of  Statute, 
—A  creditor  who  was  in  the  state  at  the  time  of  the  first  two 
publications  of  notice  to  creditors,  after  which  he  left  the  state 
and  returned  more  than  one  month  before  the  time  of  presenting 
his  claim  had  expired,  and  then  received  actual  notice  that  the 
administrator,  under  the  order  of  the  court,  had  duly  published 
notice  to  creditors,  does  not  come  within  the  remedial  provision 
of  section  1493  of  the  Code  of  Civil  Procedure,  allowing  a  claimant 
who  had  no  notice,  as  provided  in  the  chapter,  hj  reason  of  being 
out  of  the  state,  to  present  his  claim  at  any  time  before  final 
distribution;  and  upon  his  failure  to  present  his  claim  within  the 
time  otherwise  limited,  the  claim  is  barred  hj  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dunn  &  Crutcher,  for  Appellant. 

Puterbaugh  &  Puterbaugh,  for  Respondent. 

HENSHAW,  J.— This  is  an  action  brought  by  plaintiff 
upon  a  rejected  claim  against  the  estate  of  A.  E.  Maxey, 
deceased.  The  facts  were  stipulated.  Under  the  stipulation, 
it  appears  that  all  the  proceedings  in  the  estate  were  regular; 
that  notice  to  creditors  to  present  their  claims  was  duly  pub- 
lished as  required  by  law;  plaintiff  was  in  the  state  at  the 
time  of  the  first  two  publications  of  the  notice  in  question, 
and  did  not  leaye  the  state  until  after  the  second  publication ; 
he  returned  to  the  state  upon  the  sixteenth  day  of  June,  and 
upon  the  twelfth  day  of  July  following — more  than  one  full 
month  before  the  time  for  presenting  the  claim  had  expired 
— ^received  actual  notice  that  the  administrator  of  the  estate, 
under  order  of  court,  had  published  a  notice  to  creditors  of  said 
estate.     Plaintiff  attended  deceased  as  his  physician  during 

CXLII.  Cal.— 88 


Digitized  by  LjOOQIC 


594  MacGowan  v.  Jones.  [142  CaL 

his  last  illness  and  knew  of  his  death.     The  value  of  his 
services  is  not  in  dispute. 

Section  1493  of  the  Code  of  Civil  Procedure  provides  that 
''All  claims  arising  upon  contracts  .  .  .  must  be  presented 
within  the  time  limited  in  the  notice,  and  any  claim  not  so 
presented  is  barred  forever;   provided,  however,  that  when 
it  is  made  to  appear  by  the  affidavit  of  the  claimant,  to  the 
satisfaction  of  the  court,  or  a  judge  thereof,  that  the  claimant 
had  no  notice  as  provided  in  this  chapter,  by  reason  of  being 
out  of  the  state,  it  may  be  presented  at  any  time  before  a 
decree  of  distribution  is  entered."     The  sole  question  for 
determination  is  whether  plaintiflE  comes  within  the  proviso 
of  the  remedial  clause  of  the  code  section  above  quoted.    And 
herein  it  is  to  be  observed  that  no  attack  is  made  upon  the 
legality  or  the  sufficiency  of  the  notice  as  given.    In  all  re- 
spects it  complied  with  the  law.    The  proceeding  being  in  rem, 
and  the  statutory  requirements  of  the  notice  having  been 
fully  complied  with,  it  is  binding  upon  all  the  world,  except- 
ing those  who  are  entitled  to  relief  under  section  1493.    Is 
plaintiff  such  a  person!    Appellant  strongly  insists  that  he  is, 
and  in  argument  declares  that  as  the  section  says  that  a 
claimant  who  has  had  no  notice  as  provided  in  this  chapter  is 
entitled  to  relief,  and  as  appellant  was  out  of  the  state  during 
a  part  of  the  time  of  publication,  as  to  him  the  statutory  notice 
was  incomplete  and  ineffective,  because  that  statutory  notice 
must  be  a  publication  of  once  a  week  for  four  successive  weeks, 
while  as  to  him,  by  reason  of  his  absence,  it  was  a  publication 
of  once  a  week  for  but  two  successive  weeks.    In  this,  how- 
ever, we  think  there  is  a  misconception  of  the  meaning  of 
the  remedial  provision  under  consideration.    The  words  "as 
provided  in  this  chapter"  are  used  in  reference  to  the  sub- 
stance of  the  notice,  and  not  as  to  the  manner  of  its  publica- 
tion. If,  in  truth,  it  has  not  been  properly  published,  then  it  is 
void  as  to  every  claimant.    But,  in  contemplation  of  the  law, 
only  those  claimants  who,  by  reason  of  their  absence  from 
the  state,  had  no  notice  as  provided  in  this  chapter, — ^that 
is  to  say,  had  no  notice  of  the  time  when  the  presentation  of 
their  claims  would  be  barred, — are  entitled  to  relief.    Surely 
the  statute  was  never  designed  to  enable  a  man  absent  from 
the  state  but  one  day  during  the  four  weeks  of  publication, 
who  after  his  return  has  received  actual  knowledge  of  the 
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fact  of  publication,  with  ample  time  in  which  to  present 
his  claim,  to  take  advantage  of  its  remedial  provisions.  It 
appears  that  thid  plaintiff  had  actual  notice  and  knowledge 
more  than  one  month  before  the  time  for  the  presentation  of 
his  claim  was  barred,  yet  he  neglected  so  to  present  it.  Con- 
structive notice  is  at  the  best  but  a  poor  substitute  for  actual 
notice,  and  is  permitted  by  the  law  only  through  necessity. 
The  position  of  this  particular  plaintiff  was  thus  vastly  better 
than  that  of  many  another  who  has  been  within  the  state 
during  the  whole  time  of  publication,  and  yet  has  had  the 
misfortune  never  to  have  seen  or  heard  of  it. 

Nor  are  we  here  confounding  the  actual  notice  and  knowl- 
edge which  plaintiff  had  with  the  constructive  notice  by  pub- 
lication which  the  law  requires.  It  is  recognized  that  there 
can  be  no  substitute  for  the  published  notice,  but  the  pub- 
lished notice  was  in  this  case  legally  and  sufficiently  made. 
Notice  is  of  course  merely  the  statutory  instrumentality  of 
knowledge,  the  formal  process  emanating  from  the  source  and 
served  in  the  manner  prescribed  by  the  statute.  {In  re  Cen- 
tral Irrigation  District,  117  Cal.  382.)  But  this  notice,  we 
repeat,  was  given  in  this  case,  and  the  actual  knowledge  of  ^ 
plaintiff  brought  home  to  him  this  fact,  so  that  the  trial  court 
was  justified  in  saying  that  he  had  not  by  reason  of  his 
absence  from  the  state  failed  to  receive  notice  **as  provided 
in  this  chapter." 

The  facts  in  Cvllerton  v.  Mead,  22  Cal.  96,  upon  which 
plaintiff  relies,  were  widely  at  variance  from  those  here  pre- 
sented. In  Cullerton  v.  Mead  the  plaintiff  claimant  was 
absent  from  the  state  at  the  time  of  the  death  of  deceased, 
and  during  the  whole  period  of  publication  of  notice  to  credi- 
tors, and  upon  his  return  to  the  state,  until  after  the  time 
for  presentation  of  claims  had  elapsed,  still  knew  nothing 
of  the  death  of  the  deceased  nor  of  the  publication  of  notice 
to  creditors.  With  the  utmost  expedition,  upon  acquiring 
this  knowledge,  he  presented  his  claim,  which  was  rejected. 
As  to  him  this  court  said:  **The  fact  that  he  returned  to 
the  state  before  the  ten  months  expired  can  make  no  difference, 
for  the  law  had  extended  the  time  for  presenting  his  claim, 
he  being  absent  from  the  state  during  the  time  of  publication." 
In  the  Cullerton  case,  therefore,  the  plaintiff  was  not  only 
absent  from  the  state  during  the  time  of  publication,  but 
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received  no  actual  notice  or  knowledge  of  the  fact  that  pub- 
lication had  been  made  until  after  the  time  for  the  presenta- 
tion of  the  claims  had  expired, — ^a  very  diflferAit  case  from  that 
where  plaintiff,  being  the  attendant  physician,  knew  of  the 
death  of  deceased,  was  present  in  the  state  during  the  first 
two  publications,  returned  to  the  state,  and  had  actual  notice 
of  the  publication  for  more  than  one  month  prior  to  the 
expiration  of  the  time  for  filing  his  claim,  and  still  neglected 
to  do  so  until  long  after  that  date. 

The  judgment  appealed  from  is  therefore  affirmed. 

McFarland,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Bealty, 
C.  J.,  concurred. 


[Crim.  No.  997.     In  Bank.— March  25,  1904.] 

THE  PEOPLE,  Respondent,  v.  S.  NOGIRI,  Appellant. 

Criminal  Law — ^Infobicatiok — Commitmknt — Complaint — Ministerial 
FuNonoNs  or  District  Attorney. — ^In  the  filing  of  inf  ormatioDB 
the  functions  of  the  district  attorney  are  ministerial  only,  and  not 
appellate  over  those  of  the  committing  magistrate.  He  has  no 
power  to  file  an  information  for  any  greater  or  other  offense  than 
that  specified  in  the  commitment  by  the  magistrate,  though  in 
accordance  with  the  complaint  made  before  the  magistrate. 

Id. — Commitment  pob  Assault  with  Deadly  Weapon — Sbttino  Aside 
Information  Charging  Intent  to  Mxtrder. — Where  the  commit- 
ment was  for  an  assault  with  a  deadly  weapon,  and  the  information 
charged  an  assault  with  a  deadly  weapon  with  intent  to  commit 
'  murder,  a  motion  to  set  aside  the  information  for  want  of  a  legal 
commitment  for  the  offense  charged  must  be  sustained.  It  is  imma- 
terial that  the  record  does  not  show  the  complaint  filed  with  the 
committing  magistrate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hugh  J.  Crawford,  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Respondent 
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HENSHAW,  J. — The  defendant  was  committed  by  a  jus- 
tice of  the  city  of  Los  Angeles  for  the  crime  of  an  assault  with 
a  deadly  weapon.  Subsequently  the  district  attorney  filed 
his  information  against  him,  charging  him  with  an  assault 
with  a  deadly  weapon  with  intent  to  commit  murder.  Upon 
arraignment  defendant  moved  to  set  aside  the  information 
upon  the  ground  that  prior  to  its  filing  he  had  not  been  legaUy 
committed  by  the  magistrate  for  the  offense  charged  against 
him. 

The  scanty  record  here  presented  fails  to  show  the  charge 
made  against  him  in  the  complaint  filed  with  the  committing 
magistrate.  The  respondent  therefore  argues  that,  under  the 
presumption  that  official  duty  has  been  regularly  i)erf  ormed, 
and  under  the  rule  that  error  must  be  shown  and  will  not 
be  presumed  {People  v.  Ebanks,  117  Cal.  655;  People  v. 
Holmes,  118  Cal.  444;  People  v.  Beach,  122  Cal.  37),  this  court 
will  hold  that  the  complaint  before  the  committing  magistrate 
charged  the  defendant  with  the  identical  offense  for  which 
an  information  was  subsequently  filed  against  him.  Respond- 
ent further  argues  that  it  being  thus  established  that  the 
information  charged  upon  the  offense  contained  in  the  com- 
plaint before  the  committing  magistrate,  upon  the  authority 
of  People  V.  Vierrd,  67  Cal.  231;  People  v.  Lee  Ah  Chuck, 
66  Cal.  662,  and  People  v.  Chrisiicm,  101  Cal.  474,  the  course 
pursued  by  the  district  attorney  was  justifiable  and  within 
the  law. 

This  reasoning  is  without  flaw,  and  it  would  be  the  plain 
duty  of  this  court  to  overrule  the  appellant's  objection  to 
the  procedure  taken  against  him  if  we  were  still  satisfied  with 
the  soundness  of  the  rule  laid  down  in  the  cases  last  cited. 
Thus,  in  People  v.  Vierra,  67  Cal.  231,  the  complaint  upon 
which  the  preliminary  examination  was  based  charged  murder. 
As  a  result  of  the  examination,  defendant  was  committed  by 
the  magistrate  for  manslaughter.  The  district  attorney  subse- 
quently informed  against  him  for  murder,  and  the  information 
was  upheld.  The  result  of  these  decisions  is  to  vest  in  a 
ministerial  and  executive  officer,  the  district  attorney,  super- 
visorial, appellate,  and  judicial  powers  controlling  the  judg- 
ment of  a  judicial  magistrate  who  alone,  under  the  constitution, 
is  empowered  to  hold  the  examination,  and  who  alone  is 
empowered  to  declare  by  his  commitment  the  offense  for  which 
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the  accused  person  shall  be  put  upon  trial.  This,  we  think, 
the  law  neither  contemplates  nor  permits.  The  constitution 
of  this  state  (art.  I,  sec.  8)  provides  that  ''offenses  heretofore 
required  to  be  proBeeuted  by  indictment  shall  be  prosecuted  by 
information  after  examination  and  e<Hnmitment  by  a  magis- 
trate." Section  872  of  the  Penal  Code  declares,  in  effect, 
that  if  the  magistrate  after  examination  shall  determine  that 
the  offense  charged,  or  some  other  offense,  shall  have  been 
committed,  he  is  to  make  an  order  declaring  that  the  offender 
shall  be  held  to  answer  ''to  the  same"  and  stand  committed 
to  the  sheriff.  Section  809  of  the  Penal  Code,  defining  and 
-prescribing  the  duties  of  the  district  attorney  under  the  cir- 
cumstances, declares  that  "When  a  defendant  has  been  exam- 
ined and  committed,  as  provided  in  section  872  of  this  code,  it 
shall  be  the  duty  of  the  district  attorney,  within  thirty  days 
thereafter,  to  file  in  the  superior  court  of  the  county  in  which 
the  offense  is  triable,  an  information  charging  the  defendant 
tuith  stLch  offense.' '  There  ia  thus  neither  in  the  constitution 
nor  in  the  laws  enacted  in  furtherance  of  it  the  slightest 
vestige  of  judicial,  discretionary,  or  appellate  power  given  to 
the  district  attorney  in  controlling  the  action  of  the  commit- 
ting magistrate.  His  functions  are  ministerial  purely.  He 
is  told  to  file  an  information  charging  the  defendant  with 
the  offense  for  which,  after  judicial  inquiry,  he  has  been  held 
to  answer.  It  is  to  be  remembered  that  the  examination  and 
commitment  by  a  magistrate  for  a  felony  are  but  substituted 
process  for  the  action  of  the  grand  jury  in  finding  an  indict- 
ment, and  the  district  attorney  occupies  no  higher  nor  dif- 
ferent place  in  the  one  mode  of  investigation  than  he  does 
in  the  other.  A  grand  jury  inquires  as  to  the  commission  of 
a  felony,  and  believes  that  a  true  bill  should  be  found  against 
John  Doe,  charging  him  with  manslaughter.  It  becomes  the 
duty  of  the  district  attorney,  under  the  instructions  of  the 
grand  jury,  to  frame  such  a  bill,  and  his  powers  go  no  further 
than  to  do  so.  He  may  advise  the  grand  jury,  but  when 
finally  they  have  reached  their  determination  and  given  him 
his  instructions  his  sole  duty  under  the  law  is  to  obey  them. 
So  in  the  case  of  the  examination  held  before  the  committing 
magistrate,  it  is  not  in  contemplation  of  the  law  that  the 
district  attorney  may  substitute  his  judgment  for  that  of 
the  judicial  oflScer  and  lay  any  charge  against  an  offender 
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other  than  that  for  which  the  magistrate,  like  the  grand  jury, 
has  decided  that  he  should  be  put  upon  trial.  Mr.  Justice 
Harlan,  discussing  these  laws  in  the  Hurtado  case  {Hurtado 
V.  Calif omia,  110  U.  S.  553),  declares:  ** Under  the  local 
statutes  in  question  even  the  district  attorney  of  the  county 
is  deprived  of  any  discretion  in  the  premises,  for  if,  in  the 
judgment  of  the  magistrate  before  whom  the  accused  is 
brought,  and  generally  he  is  only  a  justice  of  the  peace,  a 
public  offense  has  been  committed,  it  becomes  the  duty  of  the 
district  attorney  to  proceed  against  him  by  information  for 
the  offense  indicated  by  the  committing  magistrate.''  This 
language  is  taken  from  the  learned  justice's  dissenting  opinion, 
but  upon  this  point  it  is  not  in  conflict  with  any  expression 
in  the  prevailing  opinion  of  that  august  court. 

The  judgment  appealed  from  is  therefore  reversed,  with 
directions  to  the  trial  court  to  sustain  defendant's  motion  to 
set  aside  tiie  information  filed  against  hinu 

McFariand,  J.,.  Van  Dyke,  J.,  AngeUotti,  J.,  Shaw,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Sac.  No.  1215.    In  Bank.— March  25,  1904.] 

JAMES  CHUBBUCK,  Respondent,  v.  S.  H.  WILSON,  Ap- 

pellant. 

Election  Oontist— DisTiNomsHmo  Mabks — Changi  of  Law— Appial 
— Dboision  attkr  Amendment — ^Absbnob  of  Discussion. — ^Under 
the  amendment  of  1903  to  sabdiyision  4  of  section  1211  of  the 
Political  Code,  a  distinguishing  mark  does  not  invalidate  a  ballot, 
nnless  it  shall  appear  that  such  mark  was  placed  thereon  by  the 
voter  for  the  purpose  of  identifying  such  ballot;  and  in  view  of  such 
amendment  an  appeal  taken  in  a  contest  begun  prior  thereto,  and 
disposed  of  after  the  amendm^it,  will  be  decided  according  to  the 
previous  law  as  to  distinguishing  marks,  without  discussion  thereof, 
which  would  have  no  value  as  a  precedent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  E.  Duncan,  Jr.,  for  Appellant. 
Park  Henshaw,  and  A.  E.  Boynton,  for  Respondent 

McFARLAND,  J. — This  is  an  election  contest  involving  the 
oflBce  of  sheriflp  of  the  county  of  Butte.  The  parties  were 
both  candidates  for  the  said  office  at  the  election  held  on  No- 
vember 4,  1902.  The  board  of  supervisors  canvassed  the 
returns  of  the  election  officers,  and  declared  that  defendant, 
Wilson,  had  received  2,244  votes,  and  plaintiflE,  Chubbuck, 
2,243,  and  a  certificate  of  election  was  issued  to  the  former. 
Plaintiff  instituted  this  proceeding  to  contest  said  election. 
At  the  trial  the  superior  court  recounted  the  votes,  and  found 
that  plaintiff  had  received  1,564  legal  votes,  and  defendant 
only  1,522  legal  votes, — ^a  majority  of  forty-two  for  plaintiff, — 
and  rendered  judgment  for  the  plaintiff.  From  this  judgment 
defendant,  Wilson,  appeals. 

It  is  stipulated  by  the  parties  that  the  only  questions  on  this 
appeal  are  those  arising  out  of  rulings  of  the  court  in  counting 
or  rejecting  ballots  which  had  been  objected  to  on  the  ground 
that  they  contained  distinguishing  marks  which  invalidated 
them,  under  the  law  as  it  then  stood.  As  the  law  on  this 
subject  has  since  been  radically  changed,  and  now  provides 
that  a  distinguishing  mark  shall  not  invalidate  a  ballot  ''unless 
it  shall  appear  that  such  mark  was  placed  thereon  by  the  voter 
for  the  purpose  of  identifying  such  ballot,"  (Pol.  Code,  sec. 
1211,  subd.  4,  amendments  of  1903,)  nothing  that  could  be 
said  here  would  be  of  any  value  as  a  precedent.  We  shall 
therefore  merely  state  the  instances  in  which,  in  our  opinion, 
the  court  below  erred  in  counting  and  rejecting  ballots. 

1.  First,  taking  up  appellant's  exceptions,  we  think  that 
the  court  should  not  have  counted  for  respondent  votes  for  him 
on  the  ballots  marked  as  defendant's  exhibits  as  follows:  Nos. 
48,  57,  68,  70,  72,  76,  79,  82,  89,  94,  126,  138,  143,  148,  149, 
150,  155,  167,  189,  197,  210,  212,  223,  231,  233,  240,  258,  267, 
285,  286,  288,  294,  299,  300 ;  and  also  should  not  have  rejected 
votes  for  appellant  on  his  exhibits  Nos.  1,  24,  73,  95,  98,  113, 
118, 123, 132, 139, 163, 187,  213,  225,  239,  253,  279,  297.  If  the 
rulings  on  these  two  sets  of  ballots  had  been  in  accordance 
with  our  views,  appellant  would  have  gained  on  the  count  of 
said  two  sets  of  ballots  fifty-two  votes. 
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2.  Taking  up  respondent's  exceptions,  we  think  that  the 
court  should  not  have  rejected,  but  should  have  counted  for 
respondent,  votes  for  him  on  ballots  marked  as  plaintiff's 
exhibits  as  follows:  Nos.  23,  24,  28,  34,  53,  55,  65,  70,  80, 
83,  85,  87,  90,  91,  92,  93,  94,  101, 108,  110,  112,  113,  126,  128; 
and  also  should  not  have  counted  for  appellant  votes  on  ballots 
designated  as  plaintiff's  exhibits  Nos.  20,  31,  32,  36,  43,.  44,  63, 
64,  71,  88,  89,  130.  If  the  rulings  on  these  two  sets  of  ballots 
had  been  in  accordance  with  our  views,  respondent  would  have 
gained  thereon  thirty-six  votes. 

But  a  deduction  of  respondent's  gains — thirty-six — from 
appellant's  gains — fifty-two — leaves  respondent's  majority 
still  twenty-six,  and  does  not  change  the  result. 

There  were  two  ballots — defendant's  exhibit  No.  191  and 
plaintiff's  exhibit  No.  60 — ^not  included  in  the  ballots  above 
referred  to,  which  we  do  not  deem  it  necessary  to  consider. 
One  contained  a  vote  for  appellant,  and  the  other  a  vote  for 
respondent;  the  objection  to  each  was  the  same,  and  they 
were  both  rejected  by  the  court. 

We  see  no  error  in  the  rulings  of  the  court  below  other  than 
as  above  indicated. 

The  judgment  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  and  Henshaw,  J., 
concurred. 


[L.  A.  No.  1215.    Department  One.— March  26,  1904.] 

THE  PEOPLE,  Appellant,  v.  PERRIS  IRRIGATION  DIS- 
TRICT,  Respondent;  J.  C.  HUTCHINGS,  Intervener, 
Respondent 

Appeal — Motion  to  Dismiss — Sebvicb  of  Notice — Person  in  Charge 
OF  Office. — ^Where  the  notice  of  appeal  was  left  in  a  conspicuous 
place  upon  the  office-desk  in  the  office  of  the  attorney  for  the  party 
to  be  served,  during  his  absence  therefrom,  and  in  the  presence  of 
the  person  in  charge  of  the  office  at  the  time,  and  after  calling 
his  attention  to  the  paper  thus  served,  the  notice  was,  in  contem- 
plation of  law,  left  with  a  person  having  charge  of  the  office,  as 
provided  in  section  1011  of  the  Code  of  Civil  Procedure,  and  the 
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service  was  sufficient,  and  a  motion  to  dismiss  the  appeal  for  the 
want  of  proper  service  must  be  denied. 
•Ibrioation  District — Judgments  or  Cokpirmation — ^Action  to  Set 
Aside — ^Fraud— Statute  of  Limitations. — ^An  action  on  behalf 
of  the  people  to  set  aside  judgments  confirming  the  organization  of 
an  irrigation  district,  on  the  ground  that  they  were  procured  by  fraud 
alleged  to  have  been  discovered  within  lees  than  three  years  prior  to 
the  commencement  of  the  action,  is  within  the  limitation  of  snbdi- 
visTon  4  of  section  338  of  the  Code  of  Civil  Procedure;  and  the 
limitation  of  four  years  provided  for  in  section  343  of  the  same 
code  has  no  application. 

Id. — Construction  of  Irrigation  Act — ^Limitation  of  Action  Affect- 
ing Yaliditt  of  Organization. — The  provisions  of  section  3  of  the 
Irrigation  District  Act  of  1887,  that  '*no  action  shall  be  com- 
menced or  maintained^  oj  defense  made,  affecting  the  validity  of  the 
organization,  unless  the  same  shall  have  been  commenced  or  made 
within  two  years  after  the  making  and  entry  of  said  order,"  declar- 
ing the  "  territory  duly  organized  as  an  irrij;ation  district^"  are  to 
be  construed  as  applying  only  to  a  direct  attack  on  the  proceedings 
for  the  organization  of  the  distriet,  and  has  no  relation  to  proceed- 
ings for  confirmation  under  the  act  of  1889,  nor  to  an  motion  to 
set  aside  a  judgment  of  confirmation  for  fraud. 

Id. — Validity  of  Organization  not  Assailed. — ^The  validity  of  the 
organization  of  an  irrigation  district  depends  upon  the  regularity 
of  the  proceedings  held  under  the  act  of  1877,  providing  for  the 
organization,  and  not  upon  a  subsequent  decree  of  confirmation  which 
is  merely  evidence  of  its  validity,  which  is  conclusive  so  long  as  it 
stands  unimpeaehed;  and  an  action  to  set  aside  such  decree  for 
fraud  is  an  attack  only  upon  the  evidence  of  such  judgment,  and 
not  a  direct  attack  upon  the  validity  of  the  organization. 

Id. — Suffioienoy  of  Pleading — Fraud  Extrinsic  to  Merits — ^Defense 
to  Confirmation. — ^Where  the  complaint  to  set  aside  the  decrees 
of  confirmation  shows,  as  to  one  of  them,  that  the  court  was  fraudu- 
lently induced  to  believe,  by  a  false  affidavit,  that  notice  of  the 
time  and  place  of  hearing  the  petition  was  given,  but  that  thwe 
was  in  fact  no  such  notice,  and  shows,  as  to  other  decrees,  that  an 
attorney  employed  to  contest  the  petition  was  bribed  to  absent 
himself  and  to  allow  the  petition  to  be  granted  by  default,  it  suf- 
ficiently shows,  as  to  each  decree,  that  it  was  procured  by  fraud 
extrinsic  to  the  merits,  and  where  it  also  shows  a  defense  to  the 
actions  for  confirmation  it  states  a  cause 'of  action  in  equity  to  set 
aside  the  decrees. 

Id. — Defense — Fraudulent  Organization  of  District — Statute  of 
Limitations — Pleading. — ^Where  the  defense  to  the  conflraiation 
consisted  of  facts  showing  the  fraudulent  organisation  of  tiie 
district,  the  mere  fact  that  the  statute  of  limitations  might  be  avail- 
able  against  such  defense  does  not  prevent  it  from  being  a  showing 
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of  merits.  It  is  not  necessary  to  show  that  it  was  not  barred;  and 
it  cannot  be  assumed  that  the  statute  will  be  interposed.  The  parties 
who  obtained  the  judgment  by  fraud  cannot  have  the  benefit  of  the 
statute  without  pleading  it  in  a  proper  action. 
Id. — iNsumcnNT  Bioobd  of  Organization. — Where  enough  facts  are 
admitted  by  the  demurrer  to  the  complaint  to  show  that  the  proceed- 
ings for  the  organization  of  the  district  were  invalid  upon  the 
face  of  the  record,  it  follows  that  the  parties  interested  could 
maintain  their  rights  when  assailed  without  any  action  to  declare 
the  organisation  invalid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tirey  L.  Ford,  Attorney-General,  and  Works,  Lee  &  Works, 
for  Appellant. 

Cristopher  C.  Wright,  Oscar  A.  Trippett,  and  L.  L.  Boone, 
for  Intervener,  on  motion  to  dismiss  appeal. 

John  P.  Crowe,  for  Irrigation  District,  Respondent 

SHAW,  J. — This  is  an  appeal  from  a  judgment  given  upon 
the  sustaining  of  demurrers  to  the  complaint.  The  defendant 
filed  a  general  demurrer,  and  one  J.  C.  Hutchings,  an  inter- 
vener, filed  a  general  demurrer,  and  also  stated  as  a  ground  of 
said  demurrer  that  the  action  was  barred  by  the  statute  of 
limitations. 

A  motion  to  dismiss  the  appeal  was  made  on  the  ground  that 
the  notice  of  appeal  had  not  been  served  upon  the  intervener. 
The  transcript,  as  printed,  shows  service  upon  the  defendant, 
but  fails  to  show  that  there  was  any  service  of  the  notice  upon 
the  intervener.  In  response  to  the  motion,  the  appellant  has 
presented  affidavits  to  show  that  the  notice  was  also  served 
upon  the  intervener.  It  is  also  claimed  that  the  intervener 
is  not  a  necessary  party  to  the  appeal.  This  latter  ground 
it  will  not  be  necessary  to  consider,  as  we  are  of  the  opinion, 
from'  the  affidavits  filed,  that  it  sufficiently  appears  therefrom 
that  there  was  a  substantial  service  of  the  notice  of  appeal 
on  the  attorney  for  the  intervener.  The  notice  was  placed  in 
a  conspicuous  place  upon  the  office-desk  in  the  office  of  the 
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attorney  during  his  absence  therefrom,  and  this  was  done  in 
the  presence  of  the  person  having  charge  of  the  oflBce  at  the 
'time,  and  after  calling  his  attention  to  the  paper  thus  served. 
Such  person  being  in  charge  of  the  office  must  be  understood 
to  have  been  in  charge  of  the  whole  of  it,  and  therefore  the 
paper  placed  before  his  eyes  in  a  conspicuous  place  on  the 
office-desk  therein,  is,  in  contemplation  of  law,  left  **with  a 
person  having  charge"  of  the  office,  as  the  code  provides. 
(Code  Civ.  Proc,  sec.  1011.)  The  motion  to  dismiss  the  appeal 
must  therefore  be  denied. 

The  action  is  brought  by  the  attorney-general  on  behalf  of 
the  state  to  set  aside  two  decrees  of  the  superior  court  of  San 
Diego  County,  each  purporting  to  declare  and  establish  the 
validity  of  the  proceedings  for  the  organization  of  the  defend- 
ant as  an  irrigation  district.  The  first  decree  was  rendered 
on  December  13,  1890,  and  the  second  on  December  8,  1892. 
The  complaint  in  this  action  was  filed  May  16,  1901.  The 
respective  decrees  are  attacked  upon  the  ground  that  they  were 
procured  by  fraud,  and  it  is  alleged  that  the  fraud  was  not  dis- 
covered until  within  less  than  three  years  prior  to  the  beginning 
of  this  action.  It  is  therefore  clear  that  the  cause  of  action  is 
not  barred  by  subdivision  4  of  section  338  of  the  Code  of  Civil 
Procedure. 

Section  343  is  also  pleaded  in  the  demurrer  of  the  intervener 
as  a  bar  to  the  action.  We  think,  however,  that  this  section 
has  no  application  to  a  cause  of  action  for  fraud  such  as  that 
here  presented. 

It  is  further  pleaded  in  the  intervener's  demurrer  that  the 
action  is  barred  by  the  provisions  of  section  3  of  the  act  ap- 
proved March  20, 1891,  amending  the  Irrigation  District  Act  of 
1887.  The  portion  of  that  section  applicable  to  the  question 
involved  is  as  follows:  ** Section  3.  .  .  .  Such  election  shall 
be  conducted  as  nearly  as  practicable  in  accordance  with  the 
general  election  laws  of  this  state ;  provided  that  no  particular 
form  of  ballot  shall  be  required.  The  board  of  supervisors 
shall  meet  on  the  second  Monday  next  succeeding  such  election 
and  proceed  to  canvass  the  votes  cast  thereat,  and  if  xipon 
such  canvass  it  appear  that  at  least  two  thirds  of  all  the  votes 
cast  are  'Irrigation  District — ^Yes*  the  said  board  shall,  by 
an  order  entered  on  its  minutes,  declare  such  territory  duly 
organized  as  an  irrigation  district  under  the  name  and  style 
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theretofore  designated,  and  shall  declare  the  persons  receiving, 
respectively,  the  highest  nnmber  of  votes  for  such  several 
offices,  to  be  duly  elected  to  such  offices.  And  no  action  shall 
be  commenced  or  maintained,  or  defense  made,  affecting  the 
vaUdiiy  of  the  organization,  unless  the  same  shall  have  been 
commenced  or  made  tuithin  two  years  after  the  making  and 
entering  of  said  order."  (Stats.  1891,  pp.  143,  144.)  Under 
the  provisions  of  this  section  it  is  claimed  that  the  action  to 
set  aside  a  decree  confirming  the  validity  of  the  organization 
of  the  district  is  an  action  affecting  the  validity  of  the  organi- 
zation, and  that  no  such  action  can  be  maintained  or  begun 
except  within  two  years  after  the  organization  is  completed. 
We  think  this  contention  is  not  tenable.  The  act  in  question 
provided  for  the  organization  of  irrigation  districts,  and  the 
section  in  which  the  limitation  is  found  provided  especially 
for  the  canvass  of  the  votes,  and  the  declaration  of  the  due 
organization  of  the  district.  The  limitation  therein  provided 
is  to  be  construed  as  applying  to  a  direct  attack  upon  the  pro- 
ceedings for  the  organization  of  the  district,  or  to  the  mainte- 
nance of  some  issue  or  defense  in  an  action  the  effect  whereof 
would  be  to  directly  deny  the  validity  of  some  necessary  part 
of  the  proceedings  leading  up  to  such  organization.  The 
authority  for  maintaining  an  action  to  examine,  approve,  and 
confirm  the  proceedings  comes  from  an  independent  act  passed 
by  the  legislature  in  1889.  (Stats.  1889,  p.  212.)  The  section 
in  question  here  has  no  relation  to  proceedings  under  the  act 
of  1889.  The  present  action,  if  it  is  held  to  be  maintainable, 
will  have  no  direct  effect  upon  the  validity  of  the  organization 
of  the  district.  Such  validity  depends  not  upon  the  subse- 
quent rendering  of  a  decree  in  an  action  brought  for  that 
purpose  declaring  it  to  be  valid,  but  upon  the  regularity  of 
the  proceedings  held  under  the  act  of  1887  as  amended,  pro- 
viding for  the  due  organization  of  the  district.  If  those 
proceedings  are  valid,  it  must  be  because  of  their  own  charac- 
ter, and  not  because  of  any  subsequent  declaration  to  that 
effect  in  a  decree  of  any  court.  The  plaintiff  here  asks  no 
relief  whatever  with  respect  to  the  proceedings  leading  up  to 
the  organization  of  the  district.  The  decree  of  confirmation 
which  is  attacked  is  nothing  more  than  evidence  of  the  validity 
of  the  organization.  It  may  even  be  admitted  that  it  is  con- 
clusive evidence  so  long  as  it  stands  unimpeached,  as  stated 
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in  People  v.  Linda  Vista  Irrigation  Dist,  128  Cal.  477,  and 
People  V.  Ferris  Irrigation  Dist.,  132  Cal.  292,  but  neverthdess 
it  is  an  adjudication  only,  and  is  no  part  of  the  proceedings 
for  the  organization,  and  an  attack  upon  the  decree  is  not  an 
attack  upon  the  validity  of  the  organization.  PoBsibly,  if 
public  policy  required  it,  the  limitation  in  the  act  of  1891 
might  be  given  a  construction  broad  enough  to  cover  an  attack 
upon  the  validity  of  a  decree  of  confirmation  under  the  act  of 
1889.  But  in  view  of  the  short  period  there  fixed,  and  of 
the  further  fact  that  such  decrees  are  given  upon  constructive 
notice  only,  we  do  not  think  that  its  effect  should  be  extended 
further  than  its  terms  require.  We  are  therefore  of  the 
opinion  that  the  limitation  in  question  has  no  application  to 
the  present  action. 

With  respect  to  the  merits  of  the  complaint  but  little  need 
be  said.  As  to  the  first  decree  of  confirmation,  the  fraud 
charged  is,  that  there  was  in  fact  no  notice  of  the  time  and 
place  of  hearing  the  petition,  and  that  the  court  was  fraudu- 
lently induced  to  believe  that  it  had  jurisdiction  of  the  pro- 
ceeding, and  to  give  judgment  accordingly,  by  means  of  a 
false  aflBdavit,  which  stated  that  such  notice  had  been  actually 
given  as  required  by  law.  With  respect  to  the  second  decree, 
the  fraud  alleged  is,  that  certain  property-owners  within  the 
district  employed  an  attorney  to  defend  and  contest  the 
petition,  and  that  certain  petitioning  directors,  knowing  that 
the  attorney  had  been  so  employed,  by  means  of  bribery  pro- 
cured him  to  absent  himself  at  the  hearing  of  the  petition, 
and  to  allow  the  petition  to  be  granted  by  default.  It  is  a 
well-established  proposition  that  judgments  procured  by  means 
of  such  extrinsic  frauds  upon  the  court  rendering  them  may 
be  set  aside  by  resort  to  a  court  of  equity.  (See  note  to  Little 
Rock  etc.  Co.  v.  Wells,  54  Am.  St.  Rep.  245;  Curtis  v.  Schsll, 
129  Cal.  211  ;*  Lapham  v.  Campbell,  61  Cal.  298 ;  Dunlap  v. 
Steer Cy  92  Cal.  347.*)  It  is  necessary  in  actions  of  this  kind 
not  only  to  show  that  the  judgment  was  procured  by  fraud, 
but  also  that  it  was  not  justified  by  the  facts,  or,  in  other 
words,  that  there  was  a  good  defense  existing  to  the  action 
in  which  the  judgment  was  rendered.  The  facts  stated  to 
show  a  defense  to  the  action  for  confirmation  are,  that  the 
district  was  never  legally  organized,  and  that  no  petition 

*79  Am.  St.  Rep.  167.  "27  Am.  St.  Rep.  143,  and  note. 
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signed  by  fifty,  or  a  majority,  of  the  owners  of  real  estate 
within  the  territory  comprising  the  district  was  ever  made 
or  presented  to  the  board  of  supervisors  of  the  county,  and 
that  no  notice  of  the  time  or  place  of  the  presentation  of 
the  petition  was  ever  given.  It  is  further  alleged  that  the 
organization  of  the  district  was  procured  by  fraud  as  follows: 
The  persons  who  wished  to  organize  the  district  could  not  get 
fifty  freeholders  of  the  territory,  or  a  majority  thereof,  to 
sign  the  petition  for  the  organization,  and  in  order  to  obtain 
the  requisite  number  of  names  thereto,  deeds  were  made  con- 
veying to  a  large  number  of  persons  interests  in  small  tracts  of 
land  within  the  proposed  district,  upon  the  understanding 
and  agreement  that  they  were  to  accept  the  deeds,  sign  the 
petition,  and  hold  the  land,  so  that  they  should  appear  to  be 
freeholders  until  after  the  completion  of  the  organization  of 
the  district,  whereupon  they  were  to  reconvey  the  land  so 
conveyed  to  them  to  the  original  owners.  This  agreement  was 
carried  out,  the  deeds  were  made,  the  grantees  signed  the 
petition,  and  aftfir  the  district  was  declared  duly  organized 
the  lands  were  reconveyed  as  agreed.  This  was  a  sufficient 
showing  of  merits.  The  facts  constituting  the  last-described 
fraud  did  not  appear  on  the  face  of  the  proceedings,  and  could 
only  be  made  to  appear  in  an  action  begun  for  that  purpose. 
It  may  be  urged  that  an  action  would  be  barred  by  the  pro- 
visions of  the  act  of  1891,  above  quoted.  This  may  be  con- 
ceded. But  we  think  that  in  an  action  to  vacate  a  judgment 
obtained  by  fraud  it  is  not  necessary  to  show  that  the  defense 
to  the  original  action  is  not  barred  by  the  statute  of  limita- 
tions. If  the  decrees  of  confirmation  procured  by  f  ra\id  are 
set  aside,  and  subsequently  an  action  is  begun  to  declare  the 
district  illegally  organized,  it  may  be  that  no  such  defense 
will  be  interposed.  The  parties  who  have  by  fraud  obtained 
the  action  of  the  court  in  their  favor  ought  not  to  have  the 
benefit  of  the  statute  without  pleading  it  in  a  proper  action. 
But  we  may  concede  all  that  may  be  claimed  upon  this  part 
of  the  case.  There  are  enough  facts  admitted  by  the  demurrer 
to  show  that  the  proceedings  for  the  organization  of  the  dis- 
trict are  invalid  upon  the  face  of  the  record,  and,  consequently, 
that  without  aid  from  the  fraudulent  decrees,  the  parties 
interested  could  maintain  their  rights  without  any  action  to 
declare  the  organization  invalid.    They  could  await  the  attack 
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and  rely  upon  the  invalidity  of  the  record  as  a  defense  to  any 
«ort  of  action  against  them. 

We  regret  that  the  respondents  have  not  seen  fit  to  aid 
the  court  by  any  brief  upon  the  merits  of  the  case, 

The  motion  to  dismiss  the  appeal  is  denied,  the  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

A  rehearing  in  Bank  was  denied  April  25, 1904,  upon  which 
Beatty,  C.  J.,  delivered  the  following  opinion : — 

BEATTY,  C.  J.— The  intervener  has  petitioned  for  a  re- 
hearing of  this  case  upon  the  ground  that,  without  his  fault, 
he  has  been  denied  an  opportunity  of  presenting  an  argument 
on  the  merits. 

He  moved  to  dismiss  the  appeal  upon  the  ground  that  notice 
thereof  had  never  been  served  upon  him.  This  motion  was 
of  course  preliminary  to  any  hearing  upon  the  merits,  but 
was  presented  at  the  same  time  that  the  cause  was  set  for 
hearing.  By  leave  of  the  court  the  motion  was  submitted 
upon  briefs  to  be  filed,  but  the  appellant  went  on  with  the 
oral  argument  of  the  appeal  on  his  part. 

The  claim  of  the  intervener  that  he  was  not  a  party  to  the 
appeal  was  such  that  he  could  not  very  consistently  participate 
in  the  oral  argument  on  the  merits,  and  besides  he  had  never 
been  served  with  the  appellant's  brief,  although  under  our 
rules  he  was,  if  a  party  respondent,  entitled  to  be  served.  At 
all  events  he  made  no  attempt  at  that  time  to  reply,  but 
when  subsequently  he  filed  his  brief  upon  his  motion  to  dismiss 
he  added  the  following  paragraph : — 

*' We  have  not,  even  up  to  this  time,  been  served  with  a  copy 
of  appellants'  brief  on  the  appeal  of  this  case.  If  it  be  pos- 
sible that  the  court  shall  disagree  with  us  in  our  contention 
on  this  motion  we  shall,  of  course,  be  entitled  to  an  order  of 
this  court  that  said  brief  be  served  and  that  we  have  the  usual 
time  for  answering  it.  It  is  submitted,  however,  that  the 
only  action  this  court  can  take  under  the  authorities  cited  in 
this  brief,  is  to  dismiss  this  appeal." 

Notwithstanding  this  request,  which  in  my  opinion  was  un- 
der the  circumstances  entirely  proper,  the  cause  has  been 
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decided  at  the  same  time  that  the  motion  to  dismiss  is  over- 
ruled, and  without  any  leave  to  intervener  to  file  his  brief.  I 
think  such  leave  should  have  been  granted. 


[8.  F.  No.  3723.    Department  One.— March  26,  1904.] 

HEINE  PIANO  COMPANY,  AppeUant,  v.  EMILIE  CBE- 
PIN,  Respondent. 

Sale  of  Piano — Exboutobt  Contbaot— Bbxach  by  Vendor— TJsx  of 
DiFFXRKNT  Piano — ^Right  of  Possession — Bsplevin. — ^Wbjere  a 
piano  company  sold  a  numbered  piano  of  a  particular  make,  under 
an  executory  contract  for  payment  in  installments,  reserving  title 
until  full  payment,  and  after  part  performance  by  the  purchaser 
broke  its  contract  by  shipping  the  piano  to  the  manufacturers,  and 
then  agreed  to  furnish  the  purchaser  the  use  of  a  cheaper  piano  of 
its  own  make  until  she  could  be  furnished  with  a  piano  of  the  same 
make  as  that  contracted  for,  or  one  of  equal  merit,  the  purchaser 
had  the  right  of  possession  of  the  latter  piano  until  the  contract 
was  substantially  fulfilled;  and  after  the  purchaser  had  made  pay- 
ments equal  to  the  value  of  the  cheaper  piano  the  piano  company 
cannot  Ty»ft^"tii'"  replevin  therefor  on  the  ground  that  all  of  the 
payments  had  not  been  made  under  the  original  contract,  while  it 
was  itself  in  default  in' not  substantially  complying  therewith,  and 
had  not  returned  the  money  which  the  purchaser  had  been  induced  to 
pay  by  reason  of  its  promise. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  denying  a  new  trial.    J.  E.  Prewitt,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Curtis  Hillyer,  and  W.  C.  Mclnnis,  for  Appellant 

E.  W.  McQraw,  for  Respondent 

HARRISON,  C— The  defendant  entered  into  a  contract 
with  Q.  0.  Heine  &  Co.  (to  whose  interest  herein  the  plaintiff 
has  succeeded),  June  9,  1897,  for  the  purchase  of  a  piano 
marked  "Shaw  No.  14391,"  for  which  she  agreed  to  pay  $575, 
as  follows,  viz.:  $175  in  a  Steinway  piano  which  she  then 
owned,  and  the  remainder  in  monthly  installments  until  the 
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whole  of  the  purchase  price  should  be  paid.  The  contract 
provided  that  the  piano  should  remain  the  property  of  Heine 
&  Co.  until  the  full  amount  of  the  pur'jhase  price  should  be 
paid,  and  that  after  such  payment  tticy  would  execute  to 
the  defendant  a  bill  of  sale  for  it ;  and  that  until  the  execntion 
of  such  bill  of  sale  no  title  to  the  piano  should  vest  in  her. 
It  also  provided  that  if  she  failed  to  pay  any  of  the  monthly . 
installments  the  whole  of  the  unpaid  portion  of  the  purchase 
price  should  become  due  at  the  option  of  Heine  ft  Co.,  or 
they  might,  at  their  option,  take  the  piano  from  her  possession. 
At  the  time  of  the  execution  of  the  contract  the  defendant 
delivered  to  Heine  &  Co.  the  Steinway  piano  named  therein, 
and  thereafter  for  several  months  paid  the  monthly  install- 
ments provided  for  in  the  contract.  In  November,  1898,  the 
defendant  was  about  to  move  from  San  Francisco  to  Kenwood, 
and  at  her  request  Heine  &  Co.  agreed  to  have  the  piano  boxed 
and  shipped  to  her  at  Kenwood.  Instead  of  doing  so,  however, 
they  removed  the  piano  to  their  warerooms  in  San  Francisco 
and  shipped  it  to  the  manufacturers  in  one  of  the  eastern 
states.  A  few  days  thereafter  the  defendant  visited  their 
office,  and  they  there  informed  her  of  what  they  had  done, 
and  urged  her  to  accept  another  piano  in  lieu  of  the  Shaw 
piano.  She,  however,  expressed  her  dissatisfaction,  and  insist-, 
ed  that  she  had  contracted  for  the  Shaw  piano,  and  that  that 
was  the  one  she  wanted ;  that  none  of  the  pianos  shown  her 
suited  her  or  compared  with  the  Shaw  piano.  Upon  bein^ 
asked  which  one  of  those  shown  her  she  'Uiked  best,"  she 
indicated  the  Heine  piano  whiqh  is  the  subject  of  this  suit^ 
and  thereupon  Mr.  Heine  said  to  her:  "If  you  will  let  ma 
send  it  to  you  at  Kenwood  you  may  keep  it  as  long  as  you  live 
there,  or  until  you  are  otherwise  permanently  settled,  and 
if  you  return  to  San  Francisco  then  you  may  choose  any 
piano  that  I  have  in  the  store  6f  equal  value  with  the  Shaw 
piano.  In  the  mean  time  I  will  hear  from  the  Shaw  Piano 
Company."  She  assented  to  this  proposition,  and  the  piano 
was  thereupon  sent  to  her  at  Kenwood,  and  she  continued  to 
make  payments  of  the  installments  named  in  her  contract,  the 
last  payment  being  made  January  11,  1902.  During  the  time 
she  had  the  Shaw  piano  the  installments  paid  by  her  amounted 
to  $62.50,  and  after  she  received  the  Heine  piano  she  paid 
installments  amoimting  to  $320,  making  $382.50  paid  by  heE 
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in  money,  which  with  the  $175  aUowed  for  the  Steinway 
piano  amounted  to  $557.50  received  by  the  plaintiff.  Mr. 
Heine  told  her  when  he  proposed  to  let  her  have  the  use  of 
the  Heine  piano  that  its  price  was  $475.  February  5,  1902, 
she  wrote  to  the  plaintiff  to  the  effect  that  she  had  paid  more 
than  the  price  of  the  Heine  piano,  and  would  accept  it  for 
the  amount  she  had  already  paid,  provided  they  would  send 
her  a  receipted  biU  for  the  same,  saying  also:  ** Otherwise 
I  shall  insist  upon  receiving  at  once  Shaw  piano  No.  14391, 
and  shall  continue  to  pay  for  same  in  monthly  installments  o£ 
ten  dollars  as  specified  in  my  contract."  This  proposition  was 
not  accepted  by  plaintiff,  but,  on  the  contrary,  in  its  reply, 
written  two  days  thereafter,  it  said  to  her:  **You  had  your 
Shaw  piano  exchanged  for  the  Heine  piano  in  the  early  part 
of  1898  at  your  own  request,"  and  suggested  that  if  she  would 
come  to  the  city,  "we  could  then  talk  this  matter  over  and 
arrive  at  some  definite  conclusion  as  regards  your  status  with 
us."  To  this  letter  she  replied  March  10,  1902,  declining  any 
more  verbal  arrangements,  and  saying  that  she  had  no  other 
proposition  to  make  than  that  which  was  contained  in  her 
letter  of  February  5th.  The  plaintiff  thereupon  commenced 
the  present  action  for  the  possession  of  the  Heine  piano  or  its 
value,  alleging  its  ownership  on  November  23,  1898,  and  that 
at  all  times  since  April  10,  1902,  (the  date  on  which  it  made 
demand  for  the  piano,)  it  was  entitled  to  its  immediate  pos- 
session. The  ownership  of  the  piano  was  not  denied  in  the 
answer  of  the  defendant,  and  the  sole  issue  presented  for 
determination  was  the  right  to  its  possession. 

After  receiving  evidence  of  the  foregoing  facts,  the  court 
instructed  the  jury  that  if  they  believed  that  the  plaintiff 
had  kept  or  fulfiUed  the  terms  of  its  contract  they  must  find 
in  favor  of  the  plaintiff;  and  that  if  they  believed  from  the 
evidence  that  the  plaintiff  gave  to  the  defendant  the  possession 
of  the  Heine  piano  in  place  of  the  Shaw  piano  which  she  con- 
tracted for,  to  be  retained  by  her  until  it  should  be  replaced 
by  a  Shaw  piano,  or  one  of  equal  value  thereto,  and  that 
the  plaintiff  had  not  so  replaced  it,  they  must  find  for  the 
defendant.  The  jury  rendered  a  verdict  in  favor  of  the  de- 
fendant, and  from  an  order  denying  a  new  trial  the  plaintiff 
has  appealed. 

At  the  trial  the  plaintiff  introduced  in  evidence  the  contract 
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of  June  5,  1897,  together  with  a  statanent  of  the  instalhnenta 
paid  by  the  defendant,  and  bases  its  right  of  recovery  upon 
the  provisi(His  of  that  contract  It  also  contended  that  this 
contract  was  modified  in  November,  1898,  by  an  agreement  on 
the  part  of  the  defendant  to  accept  the  Heine  piano  in  lieu 
of  the  Shaw  piano,  for  which  she  had  contracted,  and  that 
her  right  to  retain  possession  of  the  Heine  piano  was  condi- 
tioned upon  her  making  the  payments  for  the  Shaw  piano  as 
provided  in  the  original  contract. 

The  relation  of  the  parties  to  the  Heine  piano  in  controversy, 
and  their  respective  rights  and  obligations  growing  out  of 
that  relation,  are  not  governed  by  the  terms  of  the  instrument 
of  June  5,  1897,  but  are  rather  to  be  ascertained  from  the 
subsequent  conduct  of  the  parties  in  reference  thereto.  The 
plaintiff  cannot  maintain  an  action  against  the  defendant  to 
enforce  the  terms  of  that  agreement  while  it  is  itself  in  default 
in  the  performance  of  its  own  obligations  thereunder  to  h». 
By  that  instrument  it  agreed,  in  effect,  that  the  defendant 
should  have  the  use  and  possession  of  the  Shaw  piano  so 
long  as  she  should  make  payment  of  the  installments  of  the 
purchase  price  as  therein  provided.  It,  however,  violated 
this  part  of  its  agreement  in  November,  1898,  when  instead  of 
shipping  the  piano  to  Kenwood,  as  requested  by  her,  and  as 
it  had  agreed  to  do,  it,  without  her  consent,  shipped  it  east 
The  defendant  was  not,  however,  required  to  consider  the 
contract  as  thereby  terminated  and  demand  from  the  plaintiff 
restitution  of  what  she  had  paid  on  the  contract,  and  it  was 
doubtless  to  avoid  this  result  that  the  plaintiff  made  the 
proposition  to  her  which  is  quoted  above.  The  plaintiff  was 
anxious  to  preserve  the  obligations  in  its  behalf  which  the 
defendant  had  assumed  in  that  instrument,  and  for  that  pur- 
pose proposed  to  allow  her  the  use  of  the  Heine  piano  until 
it  could  itself  comply  with  its  aforesaid  obligation  by  pro- 
curing for  her  the  Shaw  piano,  or  satisfy  her  with  one  of 
equal  merit.  It  is  very  clear  that  there  was  no  agreement 
between  the  parties  that  the  Heine  piano  should  be  substituted 
for  the  Shaw  piano,  for  whose  purchase  the  defendant  had 
contracted.  She  so  testified,  and  she  also  testified  that  in 
1899,  when  she  visited  the  store  of  the  plaintiff  and  asked  if 
they  had  yet  received  any  Shaw  pianos,  she  was  told  that 
"Mr.  Heine  was  in  the  East  and  would  get  a  new  supply 
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of  pianos  in  shortly  and  then  I  could  come  and  have  my 
choice  of  anything  in  the  store."  The  proposition  of  the 
plaintiff  was,  that  she  should  at  some  time  thereafter  choose 
"any  piano'*  that  it  might  have  in  its  store  **of  equal  merit 
with  the  Shaw  piano,"  and  the  statement  **in  the  mean  time 
I  will  hear  from  the  Shaw  Piano  Company,"  could  have  had 
no  other  meaning  for  her  tiban  that  it  would  endeavor  to 
secure  for  her  a  Shaw  piano.  Its  proposition  to  send  her  the 
Heine  piano  was  for  the  purpose  of  inducing  her  to  continue 
to  make  the  payments  provided  by  the  original  contract,  and 
gave  her  the  right  to  retain  it  until  it  should  place  her  in 
possession  of  the  Shaw  piano,  or  one  with  which  she  should 
be  satisfied.  The  proposition  that  she  might  keep  it  until 
she  should  be  ''permanently  settled"  was  not  intended  as  a 
limit  of  the  time  during  which  she  might  retain  it,  but  is  to 
be  read  in  connection  with  the  remaining  part  of  the  propo- 
sition, and  interpreted  as  stating  to  her  that  she  was  to  be 
allowed  to  retain  it  until  the  plaintiff  could  furnish  her  with 
such  a  piano  as  it  had  proposed. 

Her  acceptance  of  this  proposition,  as  well  as  the  condona- 
tion thereby  implied  of  the  plaintiff's  breach  of  the  contract 
was  upon  the  condition  that  the  plaintiff  would  comply  with 
that  contract.  Her  payment  of  the  installments  subsequent  to 
November,  1898,  was  by  reason  of  the  promise  of  the  plaintiff 
thus  to  procure  for  her  a  Shaw  piano,  but  her  failure  to  make 
further  payments  after  the  plaintiff  had  for  more  than  three 
years,  without  any  excuse  therefor,  failed  to  comply  with  its 
terms,  will  not  give  to  it  a  right  of  action  upon  the  original 
contract,  or  create  a  forfeiture  of  the  payments  she  had  there- 
tofore made. 

As  the  plaintiff  had  not  furnished  the  defendant  with  a 
Shaw  piano  at  the  time  it  commenced  this  action,  it  had  not 
complied  with  its  own  agreement,  and  cannot  maintain  an 
action  against  her  arising  out  of  her  failure  to  make  payment 
of  the  installments  provided  in  that  contract.  Until  it  shall 
comply  with  the  conditions  upon  which  she  was  induced  to 
make  those  payments,  it  will  not  be  entitled  to  the  possession 
of  the  Heine  piano,  without  returning  to  her  the  money  which 
she  was  induced  to  pay  to  it  by  reason  of  its  promise.  The 
court,  therefore,  did  not  commit  any  error  in  giving  the  jury 
the  above  instruction. 
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We  advise  that  the  order  appealed  from  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the   foregoing  reasons  the   order  appealed   from  is 
affirmed.  Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  lOlS.     Department  Oiie.~Mareh  26,  1904.] 

H.  H.  CLARK,  Respondent,  v.  SAN  FRANCISCO  AND 
SAN  JOAQUIN  VALLEY  RAILWAY  COMPANY, 
Appellant. 

Nequoincb— Fibs  Caused  on  Baiukoad  Bioht  of  Wat— Extension  to 
Adjoining  Field— Injubt  to  Habvesteb — ^Piaadino — Cause  op 
AonoN — EviDSNCE. — ^A  complaint  alleging  that  the  defendant  rail- 
waj  oompanj  willfully,  careleealy,  and  negligently  set  fin  to  certain 
graaa,  weeds,  growing  grain,  and  herbage  on  its  right  of  way,  which 
adjoined  plaintiff's  premises,  and  carelesslj  and  negligentlj  suffered 
the  fire  to  extend  beyond  defendant's  land  to  plaintiff's  land,  wherebj 
plaintiff's  harvester  was  injured  and  damaged  in  a  specified  sum, 
states  a  cause  of  action  at  common  law. 

Id. — Penal  Peotision — ^Praybb  fob  Tbeblb  Damages — Suffioienot  of 
EviDBNOE — iNSTBUonoN  FOB  Vebdigt. — ^Wherc  the  complaint,  in  ad- 
dition to  the  common-law  cause  of  action,  prajed  for  treble  damages, 
under  the  provisions  of  section  3344  of  the  Political  Code,  which  are 
penal  in  their  nature^  and  must  be  strictly  construed,  the  fact  that 
the  evidence  was  not  sufficient  to  sustain  a  recovery  under  that 
section  would  not  justify  an  instruction  for  a  verdict  for  the  de- 
fendant, where  there  was  sufficient  evidence  to  sustain  a  recovery 
under  the  common-law  cause  of  action  for  the  actual  damage  alleged. 

Id.— Evidence  of  Damage — Estimate— Cboss-Ezamination. — ^Where 
the  character  and  extent  of  the  injury  to  the  harvester  were  fully 
described  by  the  witnesses,  and  expert  evidence  had  been  given  to 
show  the  extent  of  injury,  the  defendant  could  not  be  injured  by 
allowing  the  plaintiff  to  testify  how  qiuch  the  machine  was  damaged, 
where  the  defendant  had  ample  opportunity  to  test  the  plaintiff 
upon  cross-examination  as  to  the  basis  of  his  estimate,  and  did  so. 

Id. — ^Vebdict  Unwabbanted  by  Complaint — ^Impbopeb  Amendment — 
Appeal — Costs. — ^Where  the  verdict  was  for  actual  damage  in  ex- 
MSB  of  that  alleged  in  the  complaint,  and  there  was  not  sufficient 
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evidence  to  warrast  a  reeoveiy  of  the  exeess,  it  was  error  for  the 
eonrt  to  aUow  an  amendment  of  the  complaint  after  Terdict  to  mm- 
tain  the  Terdict;  and  the  judgment  will  be  modified  on  appeal  at 
coats  of  the  respondent  to  the  extent  of  sach  excess. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
ifilaua  County  and  from  an  order  denying  a  new  trial.  William 
0.  Minor^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  N.  Sterry,  T.  J.  Norton,  Henry  J.  Stevens,  and  L.  J. 
Maddoz,  for  Appellant 

The  court  erred  in  the  admission  of  testimony.  A  witness 
is  not  allowed  to  give  his  opinion  as  to  the  amount  of  damages. 
(1  Sutherland  on  Damages,  794;  1  Oreenleaf  on  Evidence, 
440;  Largan  y.  Central  B.  B.  Co.,  40  Cal.  272;  Fleming  v. 
Albeck,  67  Cal.  226;  Holland  y.  Zollner,  102  Cal.  636;  Boberts 
V.  New  York  Elevated  By.  Co.,  128  N.  T.  455;  Jefferson  v. 
New  York  Elevated  By.  Co,,  132  N.  T.  483 ;  Bain  v.  Cushman, 
60  Vt.  343;  Burlington  etc.  B.  B.  Co,  v.  Beebee,  14  Neb.  463; 
Laing  v.  United  N.  J.  B.  B.  and  Cons.  Co.,  54  N.  J.  L.  576 ; 
Hartley  v.  Keokuk  etc,  B.  Co.,  85  Iowa,  455 ;  St.  Louis  etc.  By, 
Co.  V.  Jones,  59  Ark.  105.)  The  court  should  have  instructed  a 
verdict  for  the  defendant.  Section  3344  of  the  Political  Code 
is  highly  penal  and  must  be  strictly  construed.  (Eyre  v. 
Harmon,  92  Cal.  580 ;  Savings  and  Loan  Soc.  v.  McKoon,  120 
Cal.  179.)  The  cause  of  action  was  for  negligently  suffering 
the  fire  to  escape,  which  was  not  proved.  (Anderson's  Law 
Dictionary,  987;  Calvin  v.  GuaUUa  MiU  Co.,  98  Cal.  268; 
Selleck  v.  Sdleck,  19  Conn.  505 ;  Town  of  ColUnsviUe  v.  Scan- 
land,  58  ni.  225 ;  Boyd  v.  Bice,  38  Mich.  599 ;  3  Elliott  on  Rail- 
roads,  1229;  L.  N.  and  C.  B.  Co.  v.  Ehlert,  87  Ind.  339;  St. 
Louis  etc.  B.  B.  Co.  v.  Ford,  65  Ark.  96 ;  L.  N.  A.  wnd  C.  B.  Co. 
V.  Boberts,  13  Ind.  App.  692;  Lake  Erie  and  M.  B.  Co.  v. 
MUler,  9  Ind.  App.  192;  Daly  v.  St.  Paul  B.  B.  Co.,  43  Minn. 
319 ;  Kelsey  v.  C.  and  N.  W.  B.  B.  Co.,  1  S.  Dak.  80 ;  S.  F.  and 
N.  J.  Co.  V.  Pelzer  Mfg.  Co.,  60  Fed.  39 ;  Menomee  Biver  Sash 
and  Door  Co.  v.  M.  and  N.  B.  B.  Co.,  91  Wis.  467;  Smith  v. 
N.  P.  B.  B.  Co.,  3  N.  Dak.  17;  N.  T.  C.  and  St.  L.  B.  Co.  v, 
Boltz,  141  Ind.  661.)  The  complaint  was  improperly  amend- 
ed, there  being  no  evidence  to  support  the  excess. 
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P.  J.  Hazen,  for  Respondent 

Under  the  circumstances  no  injury  resulted  from  allowing 
the  question  put  to  the  plaintiff.  (PM  v.  Coffin,  9  CaL  56; 
Razzo  V.  Vami,  81  CaL  289;  Sedgwick  on  Damages,  sec.  1293, 
p.  612. )  The  question  of  negligence  was  for  the  jury.  {Henry 
V.  Southern  Pacific  R.  R.  Co.,  50  CaL  176, 177;  McDermoH  v. 
Ban  Francisco  etc,  R.  R.  Co.,  68  Cal.  33.)  The  complaint  was 
properly  amended.    (Hooper  v.  Wells,  27  Cal.  11.*) 

VAN  DYBZE,  J. — The  defendant  recovered  damages  in  the 
sum  of  five  hundred  dollars,  resulting  from  the  burning  of  a 
harvester  by  a  fire  started  on  defendant's  right  of  way,  and 
communicated  to  a  field  of  standing  grain  adjoining,  in  which 
the  harvester  was  situated.  The  fire  was  set  out  by  a  hot  box 
on  one  of  the  defendant's  freight-trains  near  Elmdale  Station 
in  Stanislaus  County.  The  appeal  is  taken  from  the  judgment, 
and  also  from  the  order  refusing  a  new  trial. 

The  first  point  urged  by  appellant  is,  that  the  court  erred 
in  the  admission  of  testimony  in  allowing  the  plaintiff  as  a 
witness  to  answer  the  following  questions:  **Q.  What  was 
the  amount  of  the  damage  to  that  machine  by  that  fire  on 
that  day? — ^A.  Five  hundred  dollars. — Q.  I  should  have  asked 
you,  perhaps,  to  be  real  technical,  do  you  know  how  much 
that  machine  was  damaged  on  that  occasion  by  that  fire! — 
A.  Yes,  sir,  I  do. — Q.  How  much! — ^A.  It  was  damaged  five 
hundred  dollars."  The  objection  urged  is,  that  the  questions 
call  for  the  conclusion  of  the  witness  and  not  for  facts.  This 
may  be  true,  but  the  character  and  extent  of  the  injury  was 
fully  described  by  the  witnesses,  and  the  defendant  had  ample 
opportunity  to  test  the  witness  on  the  cross-examination  as 
to  the  basis  of  his  estimate  of  the  damages,  and  did  so.  One 
of  plaintiff 'k  witnesses  in  particular  testified  that  he  had 
worked  in  agricultural  works  for  two  years,  building  machines 
and  helping  to  build  them,  and  that  he  had  worked  with  them 
in  the  field,  and  was  driving  this  machine  at  the  time,  and 
helped  to  fix  it  up  before  it  went  into  the  field  in  the  spring, 
and  after  the  fire  built  a  header  for  it.  He  noticed  particularly 
the  injury  caused  by  the  fire.  The  header  was  entirely  burned 
off,  and  he  knew  the  valuation  of  such  machines  and  what  it 
was  worth  before  it  was  burned,  and  what  it  was  worth  after- 

^S5  Am.  Dec.  211|  and  note. 


Digitized  by  LjOOQIC 


Marehy  1904.]      CiaABK  v.  San  Francisco  stc.  By.  Go.      617 

wardsy  and  says:  ''I  should  judge  that  the  damage  to  the 
machine  was  close  between  four  and  five  hundred  dollars;  not 
less  than  four  hundred  and  fifty  doUars,  besides  the  injury 
that  was  done  to  the  separator  and  timbers  that  were  burned, 
that  were  not  replaeed."  Under  the  eireumstances  the  de- 
fendant could  not  have  been  injured  by  the  answer  given  to 
the  questions  referred  to. 

It  is  further  contended  on  the  part  of  the  appellant  that 
the  court  erred  in  refusing  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant.  It  is  said  that  the  complaint  is 
framed  upon  section  3344  of  the  Political  Code,  which  reads 
as  follows:  ** Every  person  negligently  setting  fire  to  his  own 
woods,  or  negligently  suffering  any  fire  to  extend  beyond  his 
own  land,  is  liable  in  treble  damages  to  the  party  injured," 
and  that  the  charge  contained  in  the  complaint  of  negligently 
setting  out  a  fire  on  defendant's  premises  does  not  make  a 
case  under  the  statute;  that  the  only  liability  stated  in  the 
complaint  under  the  statute  is  that  which  alleges  that  the 
defendant  negligently  suffered  the  fire  to  extend  beyond 
the  premises  of  the  railroad  company,  and  that  there  was  no 
evidence  to  show  that  there  was  negligence  in  allowing  the 
fire  to  conmiunicate  to  plaintiff's  field.  The  complaint  in  this 
case,  however,  alleges  that  the  defendant  willfully,  carelessly, 
negligently  set  fire  to  certain  grass,  weeds,  growing  grain, 
and  herbage  on  the  premises  of  said  defendant,  which  said 
premises  were  the  adjoining  land  of  another, — to  wit,  the 
lands  on  which  the  plaintiff's  harvester  stood, — as  well  as 
carelessly  and  negligently  suffered  the  fire  to  extend  beyond 
said  defendant's  land  to  said  lands  on  which  said  harvester 
stood.  The  complaint,  it  will  be  seen,  states  a  cause  of  action 
at  common  law  without  regard  to  the  provisions  of  the  Po- 
litical Code  referred  to,  which  are  in  their  nature  penal,  as 
wantonly  and  willfully  setting  fire  to  woods  is  a  misdemeanor ; 
and  if  there  was  sufficient  evidence  to  go  to  the  jury  under 
the  allegations  of  the  complaint,  the  court  properly  refused  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant.  If  by 
the  negligence  of  a  railroad  company  a  fire  communicated 
from  its  trains  commences  on  the  right  of  way  or  premises 
of  one  proprietor  and  spreads  to  those  of  another  and  destroys 
his  crop  or  property,  the  latter  may  recover  damages  for  the 
injury,  if  the  injury  was  a  direct  consequence  of  the  original 
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firing.  (Henry  v.  Southern  Pacific  B.  B.  Co.,  50  Cal.  176; 
Butcher  v.  Vaca  VaUey  etc.  B.  B.  Co.,  67  Cal.  518 ;  McDermott 
y.  San  Francisco  etc.  B.  B.  Co.,  68  Cal.  33.)  In  Henry  v. 
Southern  Pacific  B.  B.  Co.,  50  Cal.  176,  the  court  say:  **We 
are  still  confident,  considering  the  long  dry  season  of  Cali- 
fornia and  the  prevalence  of  certain  winds  in  onr  valleys, 
that  it  may  be  left  to  a  jury  to  determine  whether  the  spread- 
ing of  a  fire  from  one  field  to  another  is  not  the  natural,  direct, 
or  proximate  consequence  of  the  original  firing,**  and,  in 
reference  to  negligence  in  the  original  firing,  the  testimony 
was  abundantly  sufBcient  to  go  to  the  jury.  The  evidence 
showB  that  along  the  right  of  way,  and  some  four  or  five  feet 
from  the  railroad  track,  wild  oats  and  inflammable  material 
was  growing  from  three  to  five  feet  high,  and  that  the  right 
of  way  was  not  plowed  or  cleared  of  this  inflammable  material. 
The  freight-train  was  behind  time,  and  running  at  a  rapid 
rate  in  order  to  reach  a  siding  at  Elmdale  to  allow  a  passenger- 
train  then  due  to  pass.  The  evidence  also  went  to  show  that 
the  box  that  became  heated  and  threw  out  the  flame  was  in 
bad  condition,  and  the  car  was  taken  oflf  for  repairs.  It  is 
quite  immaterial  whether  the  fire  that  ignites  such  combustible 
material,  allowed  to  remain  on  the  railroad's  right  of  way,  is 
caused  by  sparks  from  a  locomotive  or  from  a  defective  box 
infiaming  the  lubricating  material  and  thereby  causing  a  flame 
to  shoot  out  and  start  the  fire,  as  in  this  case.  One  of  the 
witnesses  said:  '^I  noticed  as  the  train  came  along  that  there 
was  a  hot  box  blazing;  when  it  came  along  by  me,  it  was  two 
or  three  feet  in  diameter,  blazing  up.  I  noticed  quite  a  little 
ways  down  the  track  next  to  the  county  road,  the  fire  started 
right  next  to  the  railroad  track,  inside  the  fence,  and  then  I 
noticed  it  burned  right  on  down  and  go  outside  of  the  railroad 
ground  and  go  into  the  grain,  and  I  did  n't  go  to  the  machine 
to  help  put  out  the  fire.  I  saw  a  man  standing  on  the  car  that 
had  the  hot  box ;  he  was  standing  back  about  over  the  trucks 
of  the  car  I  should  judge.  I  was  about  two  hundred  yards 
from  where  the  fire  started.  The  train  slackened  its  speed  as 
it  approached  the  water-tank  at  Elmdale  Station.  I  noticed 
the  fire  spread  to  the  machine.  I  was  on  the  county  road  at 
the  crossing  of  the  railroad  track,  between  the  place  where 
the  fire  started  and  the  station.  They  had  slackened  or  were 
slackening  speed  before  they  reached  me,  and  stopped  at  the 
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station  two  or  three  or  maybe  five  minutes.  I  noticed  the 
train  stopped  at  the  station  two  or  three  minutes,  maybe 
longer.  No  one  went  back  from  the  train  to  where  the  fire 
was.  I  spoke  to  a  man  who  was  standing  alongside  of  the 
train;  he  was  dressed  in  overalls  and  a  jumper,  as  near  as  I 
can  remember,  and  I  spoke  to  him,  he  started  down  the  track 
towards  the  fire.'*  The  evidence  was  sufficient  to  warrant  the 
jury  in  finding  negligence  in  starting  the  fire,  as  well  as  negli- 
gence in  allowing  it  to  extend  to  the  field  from  the  railroad's 
right  of  way,  and  hence  negligence  in  causing  the  damage 
complained  of. 

It  is  contended  further  by  the  appellant  that  the  court  erred 
in  refusing  to  give  certain  instructions  asked  by  it ;  but  from 
an  examination  of  the  instructions  given  it  will  be  seen  that 
they  cover  all  the  questions  involved  in  the  case,  and  were  as 
fair  for  the  defendant  as  could  reasonably  be  asked. 

In  the  complaint  as  originally  filed,  and  as  it  stood  until 
after  the  verdict  was  rendered,  the  only  allegation  as  to 
damage  was,  that  a  certain  combined  harvester  of  plaintiff 
was  ''injured  and  damaged  in  the  sum  of  $436,"  and  judg- 
ment was  asked  for  treble  damages, — ^to  wit,  $1,308. 

The  evidence  was  not  sufficient  to  show  a  case  falling  within 
the  provisions  of  section  3344  of  the  Political  Code,  a  section 
which  is  penal  in  its  nature,  and  which  must  be  strictly  con- 
strued. Under  the  evidence  the  defendant  was  liable  only  for 
the  actual  damage,  which,  as  stated  above,  was  alleged  to  be 
only  $436. 

The  jury  returned  a  verdict  for  $500,  being  $64  in  excess 
of  the  amount  alleged.  Two  days  after  this  verdict  was  re- 
turned, the  plaintiff  asked  to  be  allowed  to  amend  his  com- 
plaint **by  changing  the  figures  therein  representing  the 
actual  damage  at  $436  to  the  sum  of  $500/'  and  seven  days 
thereafter,  against  the  objection  of  defendant,  the  court 
ordered  that  plaintiff  so  amend  his  complaint.  The  motion 
was  made  ''on  the  ground  of  having  the  complaint  amended 
to  conform  to  the  proof  and  the  verdict  of  the  jury." 

In  allowing  this  amendment,  we  are  satisfied  that  the  trial 
court  erred. 

While  before  the  decision  of  a  ease  courts  should  liberally 
exorcise  the  power  confided  to  them  as  to  amendments,  in 
order  that  substantial  justice  may  be  done,  a  somewhat  dif- 
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ferent  question  is  presented  where  it  is  sought  to  amend  after 
decision  or  verdict.  We  are  not  prepared  to  say  that  an 
amendment  can  never  be  made  after  decision  or  verdict,  and 
it  is  not  here  necessary  to  discuss  that  question.  But  or- 
dinarily it  is  certain  that  a  defendant  has  a  right  to  rely 
upon  the  plaintiff's  allegations  as  to  the  amount  of  actual 
damage,  and  the  amount  asked  therefor,  knowing  that  a  ver- 
dict for  any  amount  in  excess  thereof  will,  as  to  such  excess, 
be  without  the  issues,  and,  in  the  face  of  reasonable  and 
proper  objection,  invalid.  If  the  plaintiff  wishes  to  make 
any  amendment  in  this  regard,  by  increasing  his  demand,  he 
should  ask  to  do  so  before  the  case  is  submitted  for  decision, 
or  at  least  before  decision,  in  order  that  the  defendant  may 
have  proper  notice  of  the  higher  demand,  and  an  opi>ortunity 
to  take  such  action  in  regard  thereto  as  he  may  deem  proper. 
He  might  be  entirely  willing  to  admit  the  damage  to  the 
amount  alleged  and  thus  recoverable  against  him,  and  ready 
to  contest  as  to  any  larger  amount.  No  reason  is  apparent 
here  why  plaintiff  diould  not  have  asked  for  the  amendment 
prior  to  the  submission  of  the  cause  to  the  jury. 

The  sufficiency  of  the  evidence  to  justify  the  verdict  for 
five  hundred  dollars  is  not  attacked  by  any  specification,  but 
in  determining  the  question  as  to  the  propriety  of  allowing 
such  an  amendment  on  the  ground  that  thereby  the  plead- 
ings would  be  made  to  conform  to  the  proof,  it  is  proper  to 
examine  the  evidence.  Such  an  examination  discloses  the 
fact  that  the  evidence  was  not  such  as  to  warrant  a  verdict  for 
five  hundred  dollars  actual  damages.  So  that,  if  we  jassume 
that  the  court  had  the  power  to  order  the  amendment  after 
verdict,  there  was  nothing  in  the  facts  of  this  case  to  warrant 
the  exercise  of  that  power. 

We  can  see  no  useful  purpose  to  be  subserved  by  the  grant- 
ing of  a  new  trial,  but  the  judgment  should  be  modified  by 
reducing  the  same  to  the  amount  of  $436. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed, 
and  the  cause  remanded,  with  directions  to  the  lower  court 
to  modify  the  judgment  by  reducing  the  same  from  five  hun- 
dred dollars  and  costs,  to  $436  and  costs,  and  when  so  modified, 
said  judgment  will  stand  affirmed.  Defendant  will  recover 
its  costs  on  this  appeal. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  1081.    Department  Two. — ^March  26,  1904.] 
THE  PEOPLE,  Respondent,  v.  J.  H.  KOLLEE,  Appellant 

Crimikal  I4A.W — ^Incsst — SuinoiBNOY  OF  Information — Sgisntsb. — An 
information  for  incest  committed  by  a  father  with  his  daughter 
need  not  affirmativelj  charge  that  at  the  time  of  the  alleged  act 
of  inceetnous  intercourse  the  defendant  knew  that  the  prosecutrix 
was  his  daughter.  The  statute  creating  the  offense  is  entirely 
silent  as  to  anj  scienter;  and  in  such  case  it  is  sufficient  to  state 
the  offense  in  the  language  of  the  statute. 

£vn>SNOB  —  GOBBOBORATION    OF    AOCOMPUCB  —  SUPPORT    OF    YlRDICT. — 

Where  the  jury  were  instructed  that  the  testimony  of  the  prosecutrix 
was  not  alone  sufficient  to  convict^  and  were  instructed  fully  on  the 
subject  of  corroborating  evidence,  their  verdict  of  guilty  neces- 
sarily found  that  the  corroborating  evidence  was  sufficient;  and 
the  testimony  of  officers  and  neighbors. to  whom  the  prosecutrix 
had  complained  of  her  father's  treatment  of  her,  and  who  secreted 
themselves  after  dark  about  the  defendant's  home  to  detect  him, 
and  testified  to  matters  which  substantially  corroborated  the  prose- 
cutrix, is  sufficient  corroboration  to  support  the  verdict. 

Id. — EviDENOE  OP  Prior  and  Subsequent  Acts — Continuous  Illicit 
Belations — Disposition — Corroboration. — Where  a  particular  in- 
cestuous act  was  selected  as  the  basis  of  prosecution,  evidence  both 
of  prior  and  subsequent  incestuous  acts  not  too  remote  in  time, 
when  tending  to  show  a  continuous  illicit  relationship  between  the 
parties,  is  admissible  as  evidence  of  an  incestuous  disposition,  and 
as  corroboration  of  testimony  introduced  to  prove  the  specific  act 
charged. 

Id. — Evidence  of  Paternity — Conpucting  Evidence. — Evidence  besides 
that  of  the  prosecutrix  that  she  was  the  daughter  of  the  defendant, 
showing  that  at  the  date  of  her  birth  the  defendant  and  her  mother 
were  married,  and  that  she  had  always  borne  his  name,  and  had  lived 
as  a  member  of  the  family  up  to  the  arrest  of  the  defendant,  was 
prima  facie  sufficient  evidence  of  paternity  to  sustain  a  verdict  of 
guilty,  notwithstanding  conflicting  testimony  for  the  defense  tend- 
ing to  overcome  the  presumption  of  legitimacy  from  cohabitation 
of  the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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P.  H.  Thompson,  C.  P.  Huey,  and  P.  W.  Allender,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent. 

LORIGAN,  J. — The  defendant  was  convicted  of  the  crime 
of  incest,  and  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial,  he  appeals. 

As  grounds  for  reversal  he  urges : — 

1.  That  the  court  erred  in  overruling  his  demurrer  to  the 
information.  His  complaint  on  this  ground  is,  that  the  in- 
formation  should  have  aflSrmatively  charged,  that  at  the  time 
the  alleged  act  of  incestuous  intercourse  took  place,  the  de- 
fendant knew  that  the  prosecutrix  was  his  daughter.  This 
claim  is  untenable. 

Our  statute  declares  that  ^'Persons  being  within  the  de- 
grees of  consanguinity  within  which  marriages  are  declared 
by  law  to  be  incestuous  and  void  .  .  .  who  commit  fornica- 
tion or  adultery  with  each  other  are  punishable,"  etc.  (Pen. 
Code,  sec.  285.) 

Under  such  a  statutory  definition  of  incest  no  such  allega- 
tion of  knowledge  is  necessary.  The  section  is  entirely  silent 
as  to  any  scienter.  It  is  only  when  the  statutory  definition 
contains  the  words  ** knowing,"  or  "knowingly"  that  such 
an  allegation  is  required.  Where  it  does  not,  it  is  only  neces- 
sary to  follow  the  ordinary  rules  of  criminal  pleading  pre- 
vailing in  this  state,  and  charge  the  offense  in  the  language 
of  the  statute.     (Bishop  on  Statutory  Crimes,  sec.  729.) 

2.  It  is  next  insisted,  that  there  was  no  sufScient  corrobo- 
ration of  the  testimony  of  the  prosecutrix.  The  court  in- 
structed the  jury,  that  the  prosecutrix  was  an  accomplice  in 
the  commission  of  the  offense  charged;  that  the  defendant 
could  not  be  convicted  on  her  testimony  alone ;  that  her  testi- 
mony must  be  corroborated  by  other  evidence,  and  fully  and 
clearly,  further  instructed  them,  as  to  the  rule  of  corrobora- 
tion. By  returning  a  verdict  of  guilty,  the  jury  necessarily 
found  that  the  evidence  adduced,  applied  under  the  instruc- 
tion of  the  court,  sufficiently  corroborated  her  testimony.  The 
corroborating  evidence  relied  on  by  the  prosecution  for  that 
purpose,  consisted,  mainly,  of  the  testimony  of  officers  and 
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neighbors  of  the  defendant,  to  whom  the  prosecutrix  had 
complained  of  her  father's  treatment  of  her,  and  who  se- 
creted themselves,  after  dark,  about  the  defendant's  home 
to  detect  him.  They  testified  to  matters  which  it  is  unneces- 
sary to  set  forth.  It  was  substantial  evidence  which  was 
believed  by  the  jury,  and  was  sufScient  for  corroborative 
purposes. 

3.  While  the  prosecutrix  was  upon  the  stand,  and  after  she 
had  testified  to  incestuous  intercourse  with  the  defendant  on 
September  21,  1902,  the  date  alleged  in  the  information,  the 
prosecution  announced  that  it  would  select  that  date,  and 
rely  upon  the  offense  charged  to  have  been  committed  thereon, 
for  a  conviction  of  the  defendant,  and  then  proceeded  to 
introduce  evidence  of  prior  acts  of  incestuous  intercourse,  and 
a  subsequent  intended  act  of  similar  intercourse  between  the 
prosecutrix  and  the  defendant,  for  the  avowed  purpose  of 
showing  the  illicit  relations  and  mutual,  continuous,  incestu- 
ous disposition  of  the  parties,  and  as  corroborative  testimony 
relative  to  the  specific  act  upon  which  it  elected  to  secure  a 
ftonviction  of  the  defendant. 

No  point  is  made  on  this  appeal  as  to  the  evidence  of  the 
prior  acts  concerning  which  evidence  was  introduced,  but  it 
is  insisted  that  the  court  erred  in  admitting  evidence  as  to  a 
subsequent  intended  act  of  illicit  intercourse. 

The  evidence  in  this  regard  was,  that  on  the  night  of  De- 
cember 23,  1902,  defendant  required  the  prosecutrix  to  come 
from  her  room  upstairs  and  occupy  his  bed  with  him  in  a 
room  on  the  lower  floor.  This  she  did,  but  immediately  after 
she  got  in  bed  with  him,  defendant  heard  some  noise,  which 
he  attributed  to  another  daughter  coming  downstairs,  and 
told  the  prosecutrix  to  return  to  her  room,  which  she  did. 

It  was  claimed  on  the  oral  argimient  of  this  case  by  the 
attorney-general  that  no  exception  was  saved  by  the  defend- 
ant to  the  admission  of  this  evidence.  This  is  a  mistake. 
Seasonable  objections  and  exceptions  were  made,  and  taken, 
when  the  witnesses  Lacey  and  Wallis  were  called  for  the  pur- 
pose of  corroborating  the  prosecutrix  on  this  point,  and  so 
the  question  is  fairly  presented. 

It  is  undoubtedly  the  general  rule  of  law,  that  where  a 
defendant  is  charged  with  a  specific  offense,  evidence  of  the 
commission  of  other  similar  offenses  is  inadmissible,  either  as 
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tending  to  show  a  disposition  on  his  part  to  commit  such  of- 
fenses, or  as  corroborative  of  the  testimony  directed  to  the 
proof  of  the  specific  offense  for  which  he  is  on  triaL  This 
general  rule,  however,  has  its  exceptions.  It  is  now  the 
settled  rule  in  this  state  that  evidence  of  prior  acts  of  in- 
cestuous  intercourse  are  admissible.  (People  v.  Stration,  141 
Cal.  604.)  And  while  we  recognize  that  there  is  a  conflict 
in  the  authorities  as  to  the  admissibility  of  evidence  of  sub- 
sequent acts,  we  are  of  the  opinion  that  the  better  rule,  and 
the  one  sanctioned  by  the  weight  of  authority,  is,  that  acts  of 
improper  familiarity,  or  illicit  intimacy,  or  relations  be- 
tween the  parties,  subsequent  as  well  as  prior  to  the  act 
charged  in  the  information  relied  on  by  the  prosecution  for  a 
conviction,  are  admissible  as  corroborative  evidence,  where 
they  tend  to  show  a  continuous,  illicit  relationship.  They  are 
never  admissible  as  independent  substantive  offenses,  upon 
any  of  which  a  conviction  can  be  had,  and  evidence  of  them 
is  only  admissible  after  the  prosecution  has  selected  some 
particular  act  of  a  date  certain,  and  has  elected  to  rely  on 
proof  of  such  act  for  a  conviction  of  the  defendant,  and  has 
introduced  evidence  tending  to  support  the  selection.  It  is 
only  after  such  a  definite  selection  is  made,  that  all  parties 
can  intelligently  understand  whether  evidence  offered  ap- 
plies to  the  specifically  selected  offense,  or  to  prior  or  subse- 
quent acts,  or  that  the  court  can  properly  determine  whether 
the  evidence  of  such  prior,  or  subsequent  acts,  is  of  sufficient 
importance  or  significance  to  go  to  the  jury  at  all,  or  whether 
it  is  admissible  in  point  of  time  as  not  being  too  remote,  and 
particularly  so  that  the  court  may  limit  and  restrict,  by  its 
rulings  and  instructions,  the  consideration  of  the  jury  to  the 
sole  point  to  which  such  evidence  is  relevant,  namely,  cor- 
roboration of  the  testimony  introduced  to  prove  the  commis- 
sion of  the  one  specific  selected  offense. 

As  we  have  said,  the  authorities  are  not  harmonious  as  to 
the  admissibility  of  such  subsequent  acts,  but  we  understand 
the  better  rule  to  be,  that  where  the  crime  charged  involves 
sexual  intercourse  by  consent,  evidence  of  other  subsequent 
like  offenses  between  the  parties,  is  admissible  within  the  role 
of  election,  as  above  indicated,  to  prove  that  the  parties  are 
adulterously,  incestuously,  or  lasciviously  inclined.  Not  to 
prove  distinct  offenses,  or  continuous  criminality,  but  as  cor- 
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roborative  evidence  tending  to  support  the  one  specific  of- 
fense for  which  the  defendant  is  being  tried. 

llie  only  case  in  this  state  which  has  been  called  to  oar 
attention,  where  the  point  under  consideration  here  is  dis- 
cussed, is  that  of  People  v.  Castro,  133  Cal.  12,  There,  how- 
ever, the  justices  of  the  Department  were  not  agreed  on  the 
point,  although  the  majority  opinion  contains  the  declaration 
that  *'The  doctrine  appears  to  be  fairly  well  settled,  that,  in 
actions  of  adultery,  seduction,  etc.,  evidence  of  sexual  inter- 
course between  the  parties,  both  before  and  after  the  par- 
ticular act  charged,  may  be  introduced  in  evidence,  as  tending 
to  sustain  the  main  allegation.'' 

We  think  this  is  a  correct  statement  of  the  prevailing  rule, 
and  in  principle  applies,  not  only  in  prosecutions  for  adultery, 
but  in  prosecutions  for  all  cognate  offenses  involving  sexual 
intercourse  by  consent,  including  incest. 

In  Wharton's  Criminal  Evidence  (8th  ed.,  sec.  35),  the 
author  says:  '*In  prosecutions  for  adultery,  or  for  illicit  in- 
tercourse of  any  class,  evidence  is  admissible  of  sexual  acts 
between  the  same  parties  prior  to,  or,  when  indicating  con- 
tinuousness  of  illicit  relations,  even  subsequent  to  the  act 
specifically  under  trial.'* 

In  his  work  on  Statutory  Crimes  (sec.  682),  it  is  said  by 
Mr.  Bishop :  "  At  the  time  of  the  present  writing,  this  doctrine 
— ^namely,  that  subsequent  familiarities  and  adulteries  be- 
tween the  same  parties  equally  with  the  prior  ones  are  admis- 
sible— may  be  deemed  to  be  established  in  all  our  courts,  as 
respects  alike  the  divorce  suit  and  the  indictment." 

So,  too,  in  Underbill  on  Evidence  (sec.  381)  it  is  said: 
''Improper  familiarities  and  adulteries  between  the  same 
parties  prior  or  subsequent  to  the  act  charged,  but  not  too 
remote,  or,  if  remote,  connected  with  it  so  as  to  form  a  part 
of  a  continuous  course  of  conduct,  may  be  shown  for  the  pur- 
pose of  bringing  out  the  relations  and  adulterous  disposition 
of  the  defendant." 

In  State  v.  Witham,  72  Me.  531,  the  court  says:  "It  is 
objected  that  this  mode  of  trial  involved  the  admission  of 
evidence  of  acts  of  adultery  happening  both  before  and  after 
the  criminal  act  complained  of.  Formerly,  the  criticism 
might  have  been  regarded  favorably  in  many  courts.  Lat- 
terly, however,  courts  and  text-writers  are  rapidly  falling  in 
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with  the  view  that  acts  prior  and  also  subsequent  to  the  act 
charged  in  the  indictment,  when  indicating  a  continuousness 
of  illicit  intercourse,  are  admissible  in  evidence  as  showing 
the  relation  and  mutual  disposition  of  the  parties;  the  recep- 
tion of  such  evidence  to  be  largely  controlled  by  the  judge 
who  tries  the  case,  and  the  evidence  to  be  submitted  to  the 
jury  with  proper  explanation  of  its  purpose  and  effect.  We 
think  this  doctrine  is  most  in  accordance  with  the  logic  of 
the  law  and  with  the  authorities.*' 

Without  further  citations  at  length,  the  rule  announced  ia 
supported  by  the  following  additional  authorities:  1  and  16 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  754  and  139,  respect- 
ively; Wharton's  Criminal  Evidence,  8th  ed.,  sec.  35;  Whar- 
ton on  Criminal  Law,  8th  ed.,  sec.  1733 ;  3  Rice  on  EvideDce, 
sec.  537;  Bishop  on  Statutory  Crimes,  sec.  682;  2  Bishop  on 
Marriage,  Divorce,  and  Separation,  sec.  1374;  Underbill  on 
Evidence,  sec.  381 ;  Thayer  v.  Thayer,  101  Mass  111  ;*  State 
V.  Bridgman,  49  Vt.  212;*  Proper  v.  State,  85  Wis.  629;  State 
V.  Williams,  76  Me.  481;  People  v.  Hendrickson,  53 'Mich. 
526 ;  State  v.  Way,  5  Neb.  283 ;  Commissioners  v.  Nichols,  114 
Mass.  285 ;»  State  v.  Stubbs,  108  N.  C.  774;  Baker  v.  United 
States,  1  Pinn.  (Wis.)  642;  Cole  v.  State,  6  Bax.  (Tenn.)  242; 
Pond  V.  Pond,  132  Mass.  223;  Lawson  v.  State,  20  Ala.  76;* 
Alsabrooks  v.  State,  52  Ala.  25;  State  v.  EUberg,  22  Utah,  40 
(dissenting  opinion  of  Chief  Justice  Bartch.)  For  the  rea- 
sons above  given  and  under  these  authorities  we  think  the 
evidence  of  the  subsequent  conduct  of  the  parties  was  admis- 
sible. 

4.  Counsel  for  appellant  claims  that  there  was  no  compe- 
tent evidence  that  the  prosecutrix  was  the  daughter  of  defend- 
ant. Aside  from  the  testimony  of  the  prosecutrix  on  this 
point,  the  evidence  shows,  that  at  the  date  of  the  birth  of  the 
prosecutrix,  defendant  and  her  mother  were  married;  that 
the  prosecutrix  had  always  borne  his  name,  lived  with  hira 
and  his  wife  (her  mother)  with  the  other  children,  all  con- 
stituting one  family,  and  such  family  relationship  existed  up 
to  the  arrest  of  defendant  The  other  children,  when  testify- 
ing in  favor  of  the  defendant,  spoke  of  the  members  of  the 

»100  Am.  Dec.  110,  and  note.  •  19  Am.  Eep.  346,  and  note. 

'24  Am.  Bep.  124.  *56  Am.  Dec  182. 
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family  in  such  terms  as  to  show  that  they  understood  the 
relationship  of  brothers  and  sisters,  including  prosecutrix, 
and  father  and  mother,  existed  among  them  and  constituted 
the  family  group.  This  was,  at  least,  sufficient  prima  facie 
evidence  to  show  the  paternity  of  defendant,  and  to  take  the 
case  to  the  jury.  It  is  true  that  a  brother  of  the  defendant 
testified  that  prior  to  the  time  of  the  birth  of  the  prosecutrix 
''defendant  was  away,  but  just  to  the  exact  time  of  my  recol- 
lection I  don't  know  how  long,  ...  He  was  away  for  al- 
most a  year  to  my  recollection,'*  also  that  "he  always 
understood  that  the  girl  [prosecutrix]  was  not  the  daughter 
of  the  defendant.''  Defendant's  sister-in-law  was  also  a 
witness  and  testified,  that  prior  to  the  birth  of  the  prosecutrix, 
defendant  and  his  wife  had  some  domestic  trouble,  and  he 
went  away  from  home,  ^he  said:  "I  reckon  the  defendant 
was  away  from  home  a  year.  He  was  gone  quite  a  while  I 
know.  This  girl  [prosecutrix]  was  bom  after  he  came  home. 
He  had  not  been  home  for  long  before  she  was  bom." 

This  testimony  was  doubtless  offered  to  overcome  the  pre- 
sumption declared  by  subdivision  5  of  section  1962  of  the 
Code  of  Civil  Procedure,  that  "The  issue  of  a  wife  cohabit- 
ing with  her  husband,  who  is  not  impotent,  is  indisputably 
presumed  to  be  legitimate,"  and  was  the  only  testimony  on 
that  point  offered  in  the  case. 

Under  all  this  evidence  the  question  of  the  paternity  of 
the  defendant  was  properly  submitted  to  the  jury,  and  it  can- 
not be  said  that  their  conclusion,  necessarily  embraced  in 
their  verdict,  that  defendant  was  the  father  of  the  prosecu- 
trix was  not  warranted. 

It  is  claimed  that  some  of  the  instructions  asked  by  de- 
fendant should  have  been  given.  We  have  examined  them 
and  think  they  were  all  properly  refused.  They  merit  no 
special  discussion.  The  other  points  urged  for  a  reversal  are 
noted,  but  we  deem  them  untenable. 

The  judgment  and  order  appealed  from  are  affirmed. 

jt 

MeFarland,  J.,  and  Beatty,  C.  J,,  concurred. 
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[S.  F.  No.  3649.    Department  Ona — March  28,  1904.] 

In  the  Matter  of  the  E«Ute  of  PATRICK  H.  CAHILL,  De- 
ceased.  JAMBS  CAHILL  and  WILLIAM  CAHILL, 
Appellants,  v.  ANASTASIA  CAHILL,  Respondent. 

Estates  of  Digbased  Pessons — Pbobatb  Homestead — Order  Bsfus- 
ING  TO  Vaoate— Appeal — ^Dismissal. — An  order  refusing  to  racate 
an  order  letting  apart  a  homeitead  to  the  widow  of  the  decedent 
is  non-appealable,  and  an  appeal  therefrom  must  be  dismissed. 

Id. — Probate  Pbocebdinos— Jurisdiction  of  Supreme  Oourt. — This 
court  has  onlj  such  appellate  jurisdiction  in  probate  proceedings  as 
ma  J  be  provided  bj  law;  and  appeals  lie  in  such  proceedings  onlj 
from  such  orders  and  decrees  as  are  enumerated  in  the  third  pub- 
division  of  section  963  of  the  Code^f  Civil  Procedure.  The  pro- 
visions of  the  second  subdivision  of  section  963,  relative  to  appeals 
from  orders  made  after  final  judgment,  are  not  applicable  to  probate 
proceedings. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  the  City  and  County  of  San  Francisco  refusing 
to  vacate  an  order  setting  apart  a  homestead.  Frank  J. 
Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  Harrison,  for  Appellants. 

George  A.  Connolly,  and  Bien  &  Jackson,  for  Respondent. 

VAN  DYKE,  J. — The  appeal  in  this  case  is  taken  from  an 
order  denying  a  motion  of  the  appellants  herein  to  vacate  in 
part  a  certain  order  made  by  the  said  court  setting  apart  a 
homestead  to  said  Anastasia  Cahill. 

The  respondent  moves  to  dismiss  the  appeal  so  taken,  on 
the  ground  that  the  order  appealed  from  is  not  an  appealable 
order,  and  we  think  the  motion  must  be  granted. 

The  constitution  confers  upon  this  court  general  appellate 
jurisdiction  in  many  matters,  but  in  probate  proceedings  the 
language  conferring  jurisdiction  reads:  ''And  in  all  such 
probate  matters  as  may  be  provided  by  law."  (Art.  VI,  sec. 
4.)  It  results,  therefore,  that  this  court  has  only  such  juris- 
diction in  probate  matters  as  may  be  provided  by  law.    The 
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appellate  jurisdiction  in  probate  matters  is  prescribed  in  the 
third  subdivision  of  section  963  of  the  Code  of  Civil  Pro- 
cedure, and  there  is  no  provision  in  that  subdivision  or  else- 
where allowing  an  appeal  from  such  an  order  as  the  one  here 
involved.  This  question  has  been  before  the  court  in  numer- 
ous cases,  and  uniformly  decided  adversely  to  the  contention 
of  the  appellants  herein.  In  Estate  of  Wittmeier,  118  Cal. 
255,  it  is  said :  **  Appeals  in  probate  proceedings  lie  only  from 
such  orders  and  decrees  as  are  enumerated  in  section  963,  sub- 
division 3,  of  the  Code  of  Civil  Procedure.  (Estate  of  Cala- 
han,  60  Cal.  232 ;  Estate  of  Lutz,  67  Cal.  457;  Estate  of  Wiard, 
83  Cal.  619.)  The  provisions  of  subdivision  2  of  section  963, 
relative  to  appeals  from  orders  made  after  final  judgment, . 
are  not  applicable  to  probate  proceedings.  (Estate  of  Cola- 
han,  60  Cal.  232;  Estate  t>f  Walkerly,  94  Cal.  352;  Estate  of 
Smith,  98  Cal.  636;  Iverson  v.  Superior  Court,  115  Cal.  27.) " 
(See  further,  to  the  same  effect,  Estate  of  Hickey,  121  Cal. 
378,  and  Estate  of  Hughston,  133  Cal.  321.)  The  latter  case 
was  an  appeal  from  an  order  refusing  to  revoke  the  probate 
of  a  will.  The  appeal  was  taken  in  January,  1901.  In  Feb- 
ruary of  the  same  year  the  third  subdivision  of  section  963  of 
the  Code  of  Civil  Procedure  was  amended  so  as  to  include  an 
appeal  from  such  an  order,  but  this  court  held  that  that 
amendment  did  not  have  a  retroactive  effect,  and  dismissed 
the  appeal,  referring  to  Estate  of  Winslow,  128  Cal.  311.  In 
Estate  of  Turner,  decided  by  the  court  in  Bank  within  the 
last  year  (139  Cal.  85),  it  is  said:  '*The  right  of  appeal  in 
probate  matters,  and  the  method  of  its  exercise,  are  purely 
statutory,  and  unless  a  strict  compliance  with  the  provisions 
of  the  law  appears,  the  attempted  appeal  will  be  ineffectual. 
The  statutSe  makes  no  provision  for  an  extension  of  time 
within  which  all  the  necessary  steps  must  be  taken  to  perfect 
it;  nor  does  it  allow  any  extraneous  circumstances — misfor- 
tune, accident,  or  death — ^to  modify  its  express  limitations  or 
permit  the  court  to  take  such  matters  into  consideration  in 
construing  its  provisions.  The  provisions  of  the  law  are  at 
once  mandatory  and  inflexible,  and  appellant  not  bringing 
himself  within  them,  the  appeal  must  be  dismissed,  and  it  is 
so  ordered.*' 

The  cases  i:eferred  to  and  relied  upon  by  appellants  in  re- 
sisting the  motion  are  not  probate  cases,  or  arising  under  the 
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provisions  of  the  code  referred  to,  and  no  case  of  an  order 
made  in  probate  proceedings  like  the  one  here  under  con- 
sideration can  be  found  in  the  reports.  On  the  contrary,  as 
already  stated,  the  decisions  on  this  question  are  all  one  way, 
and  the  court  has  no  discretion  in  the  matter,  but  must  dis- 
miss the  appeal,  and  it  is  so  ordered. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3518.    Department  One. — March  28,  1904.] 

JOSEPHINE  FELONICHER  et  aL,  Respondents,  v.  SAM- 
UEL STINGLEY  et  al.,  Appellants. 

Official  Bond  of  Constable — Tj ability  of  Surktebs. — ^The  sureties 
upon  the  official  bond  of  a  constable  are  to  be  held  according  to  the 
strict  terms  of  their  contract ;  and  such  contract  cannot  be  extended 
bj  implication  so  as  to  make  them  liable  beyond  its  terms.  The 
officer  and  his  sureties  are  liable  for  every  abuse  of  his  official 
powers,  and  for  a  trespass  committed  under  cover  of  a  valid  Wkit  in 
his  possession,  under  which  he  claims  to  act,  but  goes  beyond  it; 
but  the  sureties  are  not  liable  for  trespasses  committed  not  under 
color  of  office,  nor  in  the  line  of  official  duty,  nor  for  malfeasance 
and  extra-official  acts. 

la.  —  AonoN  upon  Bond  —  Pleading  —  Tesspass  —  Nkcbssart  Avek- 
lOBNTS. — In  an  action  upon  the  bond  of  a  constable  for  damages 
for  an  alleged  personal  trespass,  in  order  to  charge  the  sureties, 
it  is  necessary  to  allege  and  prove  that  the  constable,  while  at- 
tempting to  perform  some  official  act  in  the  general  line  of  his 
official  duties,  committed  the  unlawful  trespass  complained  of. 

Id.— Insufficient  Complaint — Conclusion  of  Law  —  Inconsistent 
Averments. — ^Where  the  complaint  in  such  action  does  not  state  that 
the  constable  had  any  writ  or  any  order  directing  him  to  do  any- 
thing, nor  state  any  facts  tending  to  show  that  he  was  acting  under 
color  of  office,  a  mere  averment  that  he  was  acting  in  his  ofBeial 
capacity  docs  not  state  any  fact,  but  only  a  mere  conclusion,  and 
an  averment  that  whUe  acting  in  his  official  capacity  he  was 
acting  without  authority  of  law  in  committing  the  trespass  alleged 
is  inconsistent  and  felo  de  se,  and  the  complaint  states  no  cause 
of  action  against  the  sureties. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    Qeorge  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion. 

S.  J.  Hinds,  and  W.  D.  Foote,  for  Appellants. 

W.  D.  Tupper,  and  W.  D.  Crichton,  for  Bespondents. 

COOPER,  C. — Action  to  recover  damages  for  trespass 
brought  against  defendant  Stingley,  as  constable,  and  the 
other  defendants,  sureties  on  his  o£Scial  bond. 

Plaintiff  recovered  judgment,  from  which  this  appeal  is 
taken  on  the  judgment-roll.  The  complaint  alleges:  ''That 
on  or  about  the  sixth  day  of  January,  1902,  at  Sanger,  in  the 
county  of  Fresno,  said  defendant,  Samuel  Stingley,  acting 
in  his  official  capacity  as  such  constable  as  aforesaid,  and 
without  authority  of  law,  and  without  cause  and  without 
right,  willfully,  maliciously,  and  knowingly  did  make  and 
cause  to  be  made  upon  Mrs.  Josephine  Felonicher,  the  plain- 
tiff, an  assault  and  trespass  in  this :  That  the  said  defendant, 
Samuel  Stingley,  did  with  force  and  violence  compel  said 
plaintiff,  a  married  woman,  to  take  off  her  clothes  and  submit 
to  an  examination  of  her  person,  and  did  willfully,  mali- 
ciously, and  knowingly,  and  without  cause  and  without  right, 
seize,  and  take  away  from  her  person  and  premises  the  fol- 
lowing described  property:  Four  rings,  one  chain-bracelet 
and  locket  and  one  knife,  all  of  which  caused  plaintiff  griev- 
ous mental  suffering  and  humiliated  her  in  the  presence  and 
minds  of  her  neighbors  to  her  great  damage  in  the  sum  of  one 
thousand  dollars." 

A  demurrer  was  interposed  to  the  complaint  upon  the 
ground,  among  others,  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  demurrer  was  overruled  and  defendants  answered 
denying  the  trespass  complained  of  and  denying  that  any  of 
the  alleged  acts  were  done  by  Stingley  in  his  official  capacity. 

The  court  found  the  facts  in  the  language  herein  quoted 
from  the  complaint,  and  found  no  additional  facts. 

The  action  is  brought  upon  the  bond  or  obligation  set  forth 
in  the  complaint.  The  sureties  undertook  that  defendant 
Stingley  would  well  and  faithfully  perform  all  official  duties 
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required  of  him  by  law.  The  rule  is  elementary  that  sureties 
are  to  be  held  according  to  the  strict  terms  of  their  contract, 
and  such  contract  cannot  be  extended  by  implication,  so  as  to 
make  them  liable  beyond  its  terms.  {Boas  v.  Moloney,  138 
Cal.  106;  Murfree  on  Official  Bonds,  sec.  302.) 

The  weight  of  authority  and  the  rule  in  this  state  is,  that 
the  officer  and  his  sureties  are  responsible  for  every  abuse  of 
his  official  powers.  When  he  has  in  his  hands  a  valid  writ, 
and  under  cover  of  the  writ,  claiming  to  act  under  it,  he 
goes  beyond  it  and  conmiits  a  trespass,  his  sureties  are  liable. 
If,  having  a  writ  of  execution  or  attachment  against  one  per- 
son, he  seizes  and  takes  the  property  of  another,  claiming  to 
act  in  his  official  capacity,  he  acts  at  his  peril  in  going  beyond 
the  authority  of  the  writ,  and  hence  is  not  faithfully  per- 
forming the  duties  of  his  office.  (Tan  Pelt  v.  Littler,  14  Cal. 
200 ;  Lammon  v.  Feusier,  111  U.  S.  17 ;  Murfree  on  Sheriffs, 
sec.  945.) 

The  sureties  of  a  sheriff  or  constable  are  not  liable  for 
trespasses  committed  by  such  sheriff  or  constable  not  under 
color  of  office,  nor  in  the  line  of  official  duty.  For  malfeas- 
ance and  extra-official  acts,  the  surety  is  not  responsible. 
(Murfree  on  Official  Bonds,  sees.  460,  461,  and  cases  cited; 
Mechem  on  Public  Office  and  Officers,  sec.  238.)  Therefore, 
in  order  to  charge  the  sureties  in  this  case,  it  is  necessary 
to  allege  and  prove  that  Stingley,  while  attempting  to  per- 
form some  official  act  in  the  general  line  of  his  official  duties, 
committed  an  unlawful  trespass  upon  plaintiff  or  her  prop- 
erty. The  complaint  does  not  state  any  facts  which  tend  to 
show  that  Stingley  was  acting  under  color  of  office.  It  is 
not  alleged  that  he  had  any  writ  of  any  kind,  or  any  order 
directing  him  to  do  anything.  It  is  stated  that  he  was  acting 
in  his  official  capacity  as  constable,  but  such  allegation  does 
not  state  any  fact,— only  a  mere  conclusion.  If  he  was  acting 
in  his  official  capacity, — ^that  is,  by  virtue  of  his  office,  and  in 
the  discharge  of  its  duties, — it  could  not  be  that  he  was  acting 
at  the  same  time  without  authority  of  law.  If  he  was  acting 
in  his  official  capacity,  he  was  faithfully  performing  the 
duties  of  his  office,  and  his  sureties  would  not  be  responsible. 
If  he  was  acting  by  virtue  of  some  writ  or  order  which  he 
had  the  right  to  execute  as  part  of  the  duties  of  his  office,  and 
under  color  of  such  process  went  beyond  it  and  committecf  a 
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trespass,  his  sureties  would  be  liable.  But  the  complaint 
states  that  acting  in  his  ofScial  capacity  he  acted  without 
authority  of  law.  It  is  evident  that  the  statement  is  felo  de  se. 
He  was  not  acting  in  his  official  capacity  if  he  was  acting 
without  authority  of  law.  If  the  complaint  in  this  case 
is  good,  it  would  be  sufficient  as  against  sureties  to  allege 
that  a  sheriff  or  constable  went  upon  the  highway  and 
officially  kicked  the  plaintiff  or  committed  other  trespasses 
upon  her. 

In  Lawton  v.  Envin,  9  Wend.  234,  it  was  held  that  a  state- 
ment in  the  complaint  in  an  action  upon  a  constable's  bond, 
that  the  constable  did  not  levy  the  amount  of  the  execution 
or  take  the  body  of  defendant,  is  not  good,  without  averring 
that  the  defendant  in  the  execution  had  property  upon  which 
a  levy  might  have  been  made,  or  that  his  body  might  have 
been  found. 

A  case  similar  to  this  is  very  ably  discussed  in  Hawkins 
V.  Thomas,  3  Ind.  App.  399,  where  it  was  held  in  an  action 
against  the  sureties  on  the  bond  of  a  United  States  marshal 
that  the  complaint  failed  to  state  a  cause  of  action  because 
it  was  not  shown  that  the  injury  complained  of  was  the  result 
of  any  official  misconduct,  the  averment  in  the  complaint 
being,  that  the  marshal  and  his  deputy  were  acting  illegally 
but  under  color  of  office.  It  was  there  said:  ''It  was  in- 
cumbent on  the  appellee  to  allege  and  prove  a  breach  of 
some  duty  imposed  by  the  terms  of  the  bond."  Then,  after 
citing  leading  cases  in  which  sureties  have  been  held  liable, 
the  court  said:  ''These  cases  are  unquestionably  in  harmony 
with  a  large  majority  of  the  decisions  upon  that  subject,  and 
in  each  of  them  the  unauthorized  act  of  the  officer  is  char- 
acterized as  colore  officii.  But  the  officer  was  acting  under  a 
valid  writ,  and  by  virtue  of  the  mandate  of  the  law,  and  the 
trespass  consisted  in  an  abuse  of  the  power  vested  in  him,  and 
not  in  the  performance  of  an  act  which  the  law  did  not  en- 
join upon  him  at  all.  It  was  an  instance  of  exceeded  rather 
than  usurped  power.  Such  acts  are  within  the  express  line 
of  the  surety's  undertaking — ^that  his  principal  shall  faith- 
fully discharge  the  duties  of  his  office  according  to  law.  But 
when  an  officer,  though  he  assumes  to  act  as  such,  commits  a 
wrong  under  circumstances  where  the  law  does  not  impose 
upon  him  any  duty  to  act  at  all,  the  wrong  is  not  a  violation 
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of  any  official  duty,  and  consequently  is  not  embraced  within 
the  sponsorship  of  the  surety." 

The  court  in  conclusion  said:  ''It  follows  as  a  logical  se- 
quence that  in  an  action  upon  an  ofScial  bond  it  is  necessary 
to  allege  and  prove  the  existence  of  conditions  and  circum- 
stances requiring  some  ofScial  action  on  the  part  of  the  officer, 
and  that  the  injury  sought  to  be  redressed  was  inflicted  while 
the  officer  was  so  attempting  to  act,  or  on  account  of  his  fail- 
ure to  act  at  all.  In  the  complaint  before  us  the  only  aUe- 
gation  upon  this  subject  is  the  general  averment  that  the 
marshal  and  his  alleged  deputy  were  acting  illegally  but  under 
color  of  office.  It  does  not  appear  that  any  writ  or  process 
of  any  kind  had  issued  to  either  of  them,  or  that  any  offense 
had  been  committed  against  the  federal  laws,  or  that  they 
ever  claimed  such  to  be  the  case.  The  averment  that  the 
officer  was  acting  under  color  of  authority  is  a  mere  conclu- 
sion, and  is  not  sufficient  to  show  that  the  injury  resulted 
from  an  official  act." 

Lord  Eenyon  said  in  Alcock  v.  Andrews,  2  Esp.  542:  ''It 
had  often  been  held  that  a  constable  acting  colore  officii  was 
not  protected  by  the  statute  where  the  act  committed  is  of 
such  a  nature  that  the  office  gives  him  no  authority  to  do  it. 
In  the  doing  of  that  act  he  is  not  to  be  considered  as  an  officer; 
but  where  a  man  doing  an  act  within  the  limits  of  his  official 
authority  exercises  that  authority  improperly,  or  abuses  the 
discretion  placed  in  him,  to  such  cases  the  statute  extends. 
The  distinction  is  between  the  extent  and  the  abuse  of  the 
authority." 

In  Hdliman  v.  Carroll,  27  Tex.  23,^  while  it  was  held  that 
the  sureties  on  the  official  bond  of  a  sheriff  are  liable  for  a 
trespass  committed  under  valid  process  in  taking  the  prop- 
erty of  one  not  a  party  to  the  writ,  because  he  was  put  in 
motion  by  legal  authority  and  could  compel  the  power  of  the 
county  to  aid  him,  it  was  also  held  that  he  would  not  be 
liable  on  his  bond  for  seizing  goods  without  any  process  what- 
ever, because  in  such  case  he  would  act  at  his  own  peril  and 
could  be  resisted  as  any  other  wrong-doer. 

In  KendaU  v.  Aleshire,  28  Neb.  707,  it  was  held  that  the 
sureties  on  a  sheriff's  bond  were  not  liable  for  acts  of  tres- 
pass committed  by  the  sheriff  in  the  state  of  E^ansas  in  ar- 

>84  Am.  Dec  606. 
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resting  the  plaintiflE  under  a  warrant  of  arrest  which  only 
authorized  the  arrest  in  the  state  of  Nebraska.  The  warrant 
gave  the  sheriff  no  authority  nor  color  of  authority  to  arrest 
the  plaintiff  in  the  state  of  l&ansas. 

In  Eaton  v.  Kelly,  72  N.  C.  110,  it  was  held  that  the  sure- 
ties  of  a  sheriff  were  not  liable  for  acts  of  the  sheriff  in  an- 
nouncing that  he  was  selling  certain  property  under  writs 
of  execution,  and  selling  it  by  reason  of  such  announcement, 
when  in  fact  he  had  no  execution  nor  writ  of  any  kind. 

It  is  needless  to  cite  further  from  authorities,  as  respond- 
ents' counsel  have  failed  to  call  our  attention  to  any  authority 
which  supports  their  contention.  They  cite  BeU  v.  Peck, 
104  Cal.  35,  in  which  they  say  the  complaint  was  similar  to 
this,  and  that  the  ofiScer  was  charged  with  ''acting  in  his 
official  capacity  as  constable. '^ 

We  have  examined  the  case,  and  we  find  the  words  **in 
his  official  capacity  as  constable,''  but  they  are  followed  by 
the  words  "under  and  by  virtue  of  an  attachment  or  execu- 
tion issued  against  the  property  of  other  parties." 

As  the  action  is  brought  upon  the  bond,  and  as  the  judg- 
ment is  a  joint  judgment,  it  is  clear  that  it  is  erroneous.  If 
the  facts  are  such  that  an  action  can  be  maintained  against 
the  sureties,  they  can  be  stated  in  an  amended  complaint. 

We  advise  that  the  judgment  be  reversed,  with  directions 
to  the  court  below  to  allow  plaintiffs  to  amend  their  com- 
plaint, if  they  shall  be  so  advised. 

Chipman,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  court  below  to  allow 
plaintiffiEi  to  amend  their  complaint,  if  they  shal]  be  so  advised. 
Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 
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[8.  F.  No.  3206.    Department  One.— March  28,  1904.] 

JAMES  P.  SMITH,  Respondent,  v.  CATHERINE  SMITH, 

Appellant. 

DlYORGB— ALIMONT— OOMMUNITT  PEOPBETT — COIIPROMISS  WITH  GUARD- 
IAN or  Insans  Wira— Disoontinuangb  or  Alimony  roa  Inabiltft 
^DisOEsnoN. — ^Where  a  husband  was  divorced  from  his  wife  and 
obtained  the  community  property,  and  was  ordered  to  pay  alimony 
for  the  support  of  the  wife,  and  it  appeared  that  she  had  Y>een 
adjudged  insane  before  the  summons  was  served,  and  a  guardian  ap- 
pointed for  her  sued  to  vacate  the  judgment  on  that  ground,  where- 
upon the  suit  was  compromised  with  approval  of  the  court  appoint- 
ing the  guardian,  and  dismissed,  upon  payment  te  her  of  one  half 
of  the  proceeds  of  the  community  property,  she  still  reserving  the 
claim  for  alimony,  there  was  no  abuse  of  discretion  in  a  subsequent 
order  setting  aside  the  allowance  of  alimony  where,  in  view  of 
the  circumstances  of  the  plaintiff,  as  shown  by  his  uncontradicted 
affidavits,  he  was  unable  to  pay  the  same. 

Id. — Exception  in  Compromise  of  Claims  foe  Aumont. — The  exception 
in  the  compromise  of  the  claim  for  alimony  only  evinced  an  intention 
to  reserve  that  claim,  and  left  the  question  of  its  validity  or  in- 
validity unaffected;  and  it  cannot  preclude  the  discontinuance  of 
it  for  inability  of  the  divorced  husband  to  pay  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  discontinuing  an  allowance  of 
alimony.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion* 

William  J.  Herrin,  for  Appellant. 

Thomas  V.  O'Brien,  for  Respondent. 

SMITH,  C.-rThe  plaintiff  was  divorced  from  the  defendant 
by  a  judgment  of  date  July  20,  1893,  by  the  terms  of  which 
he  was  required  to  pay  the  defendant  ** alimony"  at  the  rate 
of  twenty-five  dollars  per  month  from  date  until  the  further 
order  of  the  court.  The  divorce  was  granted  on  the  grounds 
of  her  intemperance  and  extreme  cruelty,  and  by  the  judg- 
ment— ^the  defendant  having  made  default — ^the  custody  of 
the  children  of  the  marriage  and  the  community  property, 
consisting  of  a  lot  in  the  city  of  San  Francisco,  were  awarded 
to  the  plaintiff.    Afterwards  a  suit  was  brought  in  the  name 
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of  the  defendant,  by  her  guardian,  appointed  June  23,  1901, 
to  vacate  the  judgment;  the  complaint  alleging  that  the  de- 
fendant was  insane  at  the  time  of  the  service  of  the  summons 
on  her,  and  had  been  so  adjudged  by  a  court  of  competent 
jurisdiction ;  that  she  was  then  without  a  guardian ;  and  that 
by  reason  of  her  insanity  she  paid  no  attention  to  the  sum- 
mons. But  this  suit  was  compromised  by  the  parties  under 
an  order  of  the  superior  court  in  the  matter  of  the  estate  of 
the  incompetent  authorizing  the  compromise;  and  judgment 
of  dismissal  of  date  June  8,  1901,  was  entered  accordingly. 
By  the  terms  of  the  compromise  the  appellant  received  the 
sum  of  five  hundred  dollars,  being  one  half  the  proceeds  of 
the  community  property.  Following  this  judgment  an  order 
was  made  December  10,  1901,  for  the  defendant  to  show 
cause  why  the  order  for  alimony  in  the  judgment  of  divorce 
should  not  be  vacated  and  discharged;  and  after  hearing  an 
order  was  entered  to  that  effect ;  which  is  the  order  appealed 
from. 

It  appears  from  the  aflSdavit  of  the  plaintiff — ^which  is  not 
contradicted — ^that  the  amount  adjudged  for  alimony  was 
paid  up  to  the  date  of  the  order  to  show  cause.  The  grounds 
of  the  plaintiff's  application  were  the  absence  of  community 
property  {Everett  v.  Everett,  52  Cal.  383;  Ex  parte  Spencer, 
83  Cal.  464*),  and  his  inability  to  pay.  With  regard  to  the 
latter  ground,  under  the  provisions  of  the  section  in  question, 
the  matter  of  the  allowance  was  largely  one  for  the  discretion 
of  the  court ;  and  in  view  of  the  circumstances  of  the  plain- 
tiff, as  shown  by  his  uncontradicted  afSdavits,  we  cannot  say 
that  the  discretion  of  the  court  was  not  well  exercised.  It 
will  be  unnecessary,  therefore,  to  consider  the  t)ther  ground 
assigned  in  support  of  the  application.  « 

The  points  urged  by  the  appellant  are  not  such  as  to  re- 
quire an  extended  consideration.  They  are:  1.  The  alleged 
insanity  of  the  defendant  at  the  time  of  service  of  summons 
and  of  the  judgment;  2.  That  in  the  compromise  of  the  suit 
brought  to  vacate  the  former  judgment  it  was  understood  and 
agreed  that  the  allowance  to  defendant  for  support  "was  to 
remain  in  full  force  and  effect'';  3.  That  the  plaintiff  pos- 
sesses sufScient  means  to  pay  an  allowance  for  the  defendant's 
support ;  and  4.  That  the  allowance  was  made  at  the  request 

M7  Am.  St.  Kep.  266. 
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of  the  plaintiff.  But  there  is  no  evidence  in  the  record  to 
support  either  of  these  contentions.  As  to  the  first,  the  evi- 
dence relied  on  is  the  appellant's  own  complaint  in  the  snit 
brought  to  vacate  the  judgment  of  divorce;  which,  in  pur- 
suance of  the  compromise,  was  dismissed.  As  to  the  second, 
no  such  agreement  is  contained  in  the  written  stipulation  or 
provided  for  in  the  order  in  the  matter  of  the  estate  of  the 
defendant  authorizing  the  compromise.  What  is  relied  npon 
by  the  appellant  is,  that  it  is  stated  in  the  petition  that  the 
petitioner  deems  it  for  the  best  interests  of  the  incompetent  to 
accept  the  sum  of  five  hundred  doU^jrs  in  compromise  of  the 
pending  suit  ''excepting  therefrom  the  claim  for  alimony"; 
which,  assuming  the  petition  to  be  otherwise  material,  evi- 
dences only  the  intention  to  reserve  "the  claim  for  alimony" 
— ^thus  leaving  the  questicm  of  its  validity  or  invalidity  un- 
affected. On  the  third  point,  we  have  but  to  repeat  that  we 
cannot  say  that  the  discretion  of  the  court  was  abused;  and 
on  the  fourth,  we  find  no  evidence  in  the  record  that  the  al- 
lowance was  made  at  the  request  of  the  plaintiff;  nor,  were 
it  otherwise,  are  we  prepared  to  say  that  the  fact  would  be 
material. 
We  advise  that  the  order  appealed  from  be  affirmed. 

Harrison,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 
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we 99  [8.  P.  No.  3702.    Bepaitment  One.— March  29,  1904.] 

EUGENE  CALMON  et  aL,  Respondents,  v.  ALEXAN- 
DRINE SARRAILLE,  Administratrix,  ete.,  of  F. 
Garnier,  Deceased,  Appellant. 

Pbikcipal  jLin)  Agxnt— Fiduotabt  Bklatiok— Butt  or  Aqimt— Advak- 
TAOB  oviB  Peincipal. — ^The  relation  of  an  agent  to  hb  piindpal 
it  of  a  ildneiary  nature,  and  not  onlj  imposes  npon  tlM  agent  the 
highest  good  faith  toward  the  principal,  bat  preelndea  him  from 
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obtaining  any  advantage  over  him  in  anj  transaction  had  by  vir- 
tue of  his  agen^. 

Id. — Negotiation  iob  Pukohasb  of  Laih) — Deed  Obtained  by  Fraud 
OF  Aqent^— -ANNULkENT  BY  Peikoipals. — Where  an  agent  employed 
to  negotiate  for  the  purchase  of  land  obtained  an  offer  for  a  spe- 
cific sum,  and  falsely  represented  to  his  principals  that  the  vendor 
insisted,  in  addition,  upon  a  deed  of  a  lot  belonging  to  plaintiffs, 
whereby  the  principals  were  induced  to  consent  thereto,  whereupon 
the  agent  presented  a  deed  for  their  signature,  falsely  representing 
it  as  a  deed  to  the  purchaser,  when  in  fact  it  was  a  deed  to  him- 
self, which  he  afterwards  recorded,  and  the  purchaser  merely  received 
the  agreed  purchase  money,  the  principals,  upon  discovery  of  the 
fraud  of  the  agent,  are  entitled  to  set  aside  the  deed  to  him  for 
such  fraud. 

Id. — ^Failubb  to  Bead  Deed  to  Agent. — The  failure  of  the  principals  to 
read  the  deed  to  the  agent,  under  his  representation  that  it  was  a 
deed  to  the  purchaser,  does  not  bind  the  principals  by  its  terms. 

Id. — ^WiLLiNGNEBS  TO  Givx  DEED — ^Injuby  TO  Pbinoipals. — ^The  willing- 
ness of  the  principals  to  give  the  deed,  in  addition  to  the  pur- 
chase money,  induced  by  the  fraud  of  the  agent,  cannot  justify  the 
agent  in  retaining  the  fruits  of  his  fraud  on  the  ground  that  the 
principals  have  sustained  no  injury  because  of  such  willingness. 

Id. — ^Death  of  Agent  Pending  Suit — Substitution  or  Administratrix 
— Ck>icpxTENOY  OF  PLAINTIFFS  AS  WITNESSES. — The  death  of  the 
agent  pending  the  suit  to  set  aside  the  deed  to  him  for  fraud  in 
procuring  it,  and  the  substitution  of  his  administratrix  as  defend- 
ant, cannot  affect  the  competency  of  the  plaintiffs  as  witnesses.  The 
action  is  not  upon  a  claim  against  the  estate,  but  is  brought  to 
establish  that  the  land  sued  for  never  became  part  of  his  estate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Bama  McKinne,  for  Appellant. 

A.  Ruef ,  for  Bespondents. 

HARBISON,  C. — ^Action  to  set  aside  a  deed.  Judgnlent 
was  reindered  in  favor  of  the  plaintiffs,  and  from  this  judg- 
ment and  an  order  denying  a  new  trial  the  defendant  has 
appealed. 

The  plaintiffii  employed  Frederic  Gamier  to  negotiate  for 
them  with  Josephine  Beyersdorff,  who  was  the  owner  of  a 


Digitized  by  LjOOQIC 


640  Calmon  V,  Sabbaillb.  [142  CaL 

certain  lot  of  land  in  San  Francisco,  for  its  purchase.  As  a 
result  of  his  negotiations  he  obtained  her  offer  to  sell  the 
same  for  the  sum  of  $11,500.  The  plaintiffs  were  at  that  time 
the  owners  of  another  lot  of  land  in  San  Francisco  of  the 
value  of  $1,150.  After  Gamier  had  received  this  offer  he  rep- 
resented to  the  plaintiffs  that  Mrs.  Beyersdorff  would  sell  the 
land  to  them  for  $11,500  and  the  lot  of  land  owned  bj  them, 
and  would  not  sell  it  for  any  less  amount.  The  plainti£b 
believed  this  representation,  and  on  January  2,  1901,  pur- 
chased the  land,  and  paid  therefor  the  sum  of  $11,500  in 
money,  and  also  executed  a  conveyance  of  the  lot  of  land 
owned  by  them.  This  representation  of  Gamier  was  in  fact 
false.  Mrs.  Beyersdorff  had  agreed  with  him  to  accept  the 
sum  of  $11,500  in  money  for  her  property,  and  did  not  in 
faet  at  any  time  demand  in  addition  thereto  a  conveyance  of 
the  plaintiffs'  lot  of  land,  nor  was  anything  said  by  her  as  to 
conveying  the  plaintiffig'  lot  as  a  part  of  the  purchase  price. 
All  that  she  received  for  her  land  was  the  sum  of  $11,500. 

When  the  parties  came  to  close  up  the  transaction  Ghtraier 
had  plaintiffs  go  with  him  to  the  office  of  Mr.  Brownstone, 
who  acted  as  agent  for  Mrs.  Beyersdorff,  and  while  there  pre- 
sented an  instrument  to  them  which  he  requested  them  to 
sign,  and  which  was  in  fact  a  conveyance  of  their  lot  to  him- 
self. They  did  not  read  the  instrument,  but  Gamier,  repre- 
sented to  them  that  it  was  a  conveyance  of  their  lot  to  Mrs. 
Beyersdorff  as  a  part  of  the  consideration  for  her  property, 
and  stated  that  after  they  had  executed  this  deed  to  her  they 
would  go  and  pay  to  Mrs.  Beyersdorff  the  $11,500  and  get 
her  deed  to  the  other  lot.  They  thereupon  signed  and  ac- 
knowledged this  deed,  and  •left  it  with  the  notary;  and  then 
the  plaintiffs  and  Gamier  went  to  the  office  of  Mr.  Comte, 
where  Mrs.  Beyersdorff  was  waiting  to  complete  the  trans- 
action, and  paid  her  the  $11,500  and  received  the  <5onvey- 
ance  of  her  lot.  Gamier  did  not  have  the  deed  to  himself 
recorded  until  April  4,  1901,  and  until  that  time  the  plain- 
tiffs believed  that  the  instrument  executed  by  them  was  a 
conveyance  of  their  lot  to  Mrs.  Beyersdorff  as  a  part  of  the 
purchase  price  for  her  lot.  Immediately  upon  learning  this 
fact  they  brought  the  present  action  to  set  aside  their  deed 
to  him  and  have  the  same  annulled.  After  the  action  was  at 
issue,  and  before  it  came  on  for  trial.  Gamier  died,  and  his 
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administratrix  was  substituted  as  the  defendant  herein  in  his 
place  and  stead. 

The  relation  between  Gamier  and  the  plaintiffs  was  of  a 
fiduciary  nature,  and  not  only  imposed  upon  Oarnier  the 
duty  of  acting  in  the  highest  good  faith  towards  the  plain- 
tiffs, but  precluded  him  from  obtaining  any  advantage  over 
them  in  any  transaction  had  by  virtue  of  his  agency.  Sub- 
division 3  of  section  2322  of  the  Civil  Code,  forbids  an  agent 
from  doing  **any  act  which  a  trustee  is  forbidden  to  do" 
under  sections  2228,  2239  of  the  Civil  Code.  Section  2228 
declares  that  '*In  all  matters  connected  with  his  trust,  a  trus- 
tee is  bound  to  act  in  the  highest  good  faith  towards  his  bene- 
ficiary, and  may  not  obtain  any  advantage  therein  oyer  the 
latter  by  .  .  .  concealment'^;  and  section  2231  declares  that 
"A  trustee  may  not  use  the  influence  which  his  position  gives 
him  to  obtain  any  advantage  from  his  beneficiary."  (See,  also. 
Story  on  Agency,  sec  211;  Mechem  on  Agency,  sec.  470; 
Bunker  v.  MUes,  30  Me.  431  ;^  King  v.  Wise,  43  Cal.  628 ;  Bubi- 
doex  V.  Parks,  48  Cal.  215;  Burke  v.  Bours,  92  Cal.  108; 
Sterling  v.  Smith,  97  Cal.  393.*) 

The  suppression  by  Gamier  of  the  fact  that  Mrs.  Beyers- 
dorff  was  willing  to  sell  her  property  for  $11,500  was  a  vio- 
lation of  his  duty  to  the  plaintiffs,  and  his  statement  to  them 
that  in  addition  thereto  she  demanded  a  conveyance  of  the 
land  described  in  the  complaint,  as  well  as  his  further  repre- 
sentation to  them  that  the  instrument  which  he  induced  them 
to  execute  was  a  conveyance  to  Mrs.  Beyersdorff  as  a  part  of 
the  consideration  for  their  purchase  from  her,  was  a  fraud 
upon  them  for  which  they  were  entitled  to  hold  him  responsi- 
ble. As  he  procured  the  conveyance  to  himself  of  the  land 
set  i(yrth  in  the  complaint  by  virtue  of  this  fraud,  the  plain- 
tiffs are  entitled  to  have  the  instrument  set  aside  as  void  and 
declared  to  be  of  no  effect. 

The  proposition  of  the  appellant,  that  inasmuch  as  the 
contents  of  the  instrument  were  op^i  to  the  plaintiffs  equally 
as  to  Gamier,  and  that  as  they  signed  it  without  reading  it 
or  having  it  read  to  them,  they  are  bound  by  its  terms,  is 
witiiout  merit.  The  case  of  Hawkins  v.  Hawkins,  50  CaL 
558,  cited  in  support  of  this  proposition,  has  no  application* 

^50  Am.  Dec.  632.  '33  Am.  St  Bep.  198. 
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The  rule  there  laid  down  is  applicable  when  the  parties  to 
the  transaction  are  dealing  at  arm's-length,  but  has  no  ap- 
plication where  the  relation  of  trust  or  confidence  exists  be* 
tween  them.  {Meyer  v.  Haas,  126  CaL  560.)  Even  when 
contracting  parties  are  adverse  to  each  other,  either  has  the 
right  to  rely  upon  an  express  statement  made  by  the  other 
of  an  existing  fact  of  which  the  truth  is  known  to  the  other 
and  unknown  to  him.  {Mead  v.  Btmn,  32  N.  Y.  275 ;  Bank 
of  Woodland  v.  Hiatt,  58  Cal.  234.)  With  much  greater 
reason  is  a  principal  entitled  to  rely  upon  the  truth  of  a  rep- 
resentation made  to  him  by  his  agent  with  reference  to  the 
terms  of  the  very  transaction  for  which  the  agent  is  em- 
ployed. 

The  further  proposition,  that  inasmuch  as  the  plaintiffs 
were  willing  to  give  their  land  as  well  as  the  money  for  the  lot 
purchased  from  Mrs.  Beyersdorff  they  have  sustained  no 
injury,  and  therefore  have  no  right  of  action  against  their 
agent,  is  equally  without  merit.  An  agent  will  not  be  per- 
mitted to  justify  the  violation  of  his  trust  and  retain  from 
his  principal  the  fruits  of  his  fraud  upon  the  plea  that  the 
principal  was  willing  to  give  a  greater  price  for  the  property 
rather  than  not  to  obtain  it.  In  King  v.  Wise,  43  Cal.  628, 
the  court  said  in  response  to  a  similar  contention:  "The  plain- 
tiffs may  have  been  willing  to  purchase  the  land  at  the  price 
they  paid,  or  at  even  a  larger  price,  and  may  not  wish  to 
rescind  the  sale;  but  they  are  none  the  less  entitled  to  hold 
the  defendant  to  a  strict  observance  of  the  trust  confided  to 
him,  and  to  enjoy  their  proportionate  benefit  of  any  bargain 
he  may  have  made.  They  do  not  complain  that  they  were 
induced  to  pay  more  than  the  land  was  worth,  but  that  they 
would  have  paid  less  if  the  defendant  had  been  faithful  to 
his  trust.'* 

The  court  properly  overruled  the  objections  of  the  defend- 
ant to  the  competency  of  the  plaintiffs  as  witnesses.  Subdi- 
vision 3  of  section  1880  of  the  Code  of  Civil  Procedure,  has 
no  application  to  a  case  like  the  present.  {Myer  v.  Reinsiein, 
67  Cal.  89;  Poulson  v.  Siamley,  122  CaL  655.*)  The  present 
action  is  not  upon  a  claim  against  the  estate  of  Garnier,  but 
is  brought  to  establish  the  f  aet  that  the  land  described  in  the 
.complaint  never  became  a  part  •f  his  estate* 

*68  Am.  St.  Hep.  73. 
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[We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  aflSrmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Sac.  No.  1172.    Department  One.— March  29,  1904.] 

PENRYN  FRUIT  COMPANY,  Appellant,  v.  SHERMAN- 
WORRELL  FRUIT  COMPANY  et  al..  Defendants, 
FARMERS'  AND  MECHANICS'  BANK,  Respondent. 

Tbust-Dekd — Sale— Belation  of  Tfilk— ITnsxtibxd  Fruit  Crop — 
Chattxl  Mortqagk. — The  title  of  a  purchaser  at  a  sale  under  a  deed 
of  trust  relates  back  to  th^  date  of  the  deed  of  trust,  and  the 
eonvejanee  to  him  thereunder  passes  title  to  an  unsevered  fruit 
crop  upon  trees  growing  on  the  land,  which  is  part  of  the  realty; 
and  where  the  purchaser  takes  possession,  he  is  entitled  to  gather 
the  fruit  crop,  as  against  a  chattel  mortgage  executed  subsequent 
to  the  deed  of  trust  and  prior  to  the  sale. 

Id. — Sbvbeanoe  of  Qrowino  Crop — ^Dxliviry — ^Effiot  of  Chattsl 
MORTQAGB— NonoB  OF  TRUST  DEED. — The  chattel  mortgage,  what- 
ever effect  it  may  have  as  between  the  parties  thereto,  cannot  oper* 
ate  as  against  the  purchaser  under  the  trust-deed  as  a  seyerance 
of  the  jgrowing  crop  from  the  land,  or  as  a  delivery  of  the  crop. 
The  mortgagee  took  with  knowledge  of  the  deed  of  trust,  and  that 
the  purchaser  under  it,  when  the  claim  of  the  creditor  should  be 
enforced,  would  take  an  absolute  title  to  the  land,  as  of  the  date 
of  the  trust-deed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  Vf.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  P.  Tuttle,  and  Charles  Tuttle,  for  Appellant. 

Devlin  &  Devlin,  for  Respondent. 

CHIPMAN,    C— The    Sherman-Worrell    Fruit    Company 
(hereafter  called  the  Sherman  Company)  did  not  appear  in 
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the  action.  Defendant  Farmers'  and  Mechanics'  Savings 
Bank  (hereafter  called  the  bank)  demurred  to  the  complaint; 
the  demurrer  was  sustained,  and  plaintiff  declining  to  amend, 
defendant  the  bank  had  judgment  dismissing  the  action  from 
which  this  appeal  is  taken. 

It  appears  from  the  complaint  that  on  December  8,  1897, 
R.  B.  and  Dan  T.  Sherman,  predecessors  in  interest  of  the 
Sherman  Company,  were  owners  of  certain  land  planted  to 
fruit-trees  in  Placer  County;  on  that  day  they  executed  to 
the  bank  their  promissory  note  for  forty-five  hundred  dol- 
lars, and  to  secure  payment  of  same,  executed  also  on  that 
day  their  trust-deed  conveying  the  property  to  certain  trus- 
tees named  in  the  deed,  with  power  to  sell  and  execute  a  deed 
to  the  purchaser;  under  this  power  the  trustees  sold  the  prop- 
erty, and  on  June  15,  1901,  a  deed  of  said  property  was  exe- 
cuted and  delivered  to  the  bank  as  purchaser ;  the  bank  went 
into  immediate  possession  of  the  land  and  the  fruit-crop 
growing  thereon.  It  further  appears  that  the  Sherman  Com- 
pany executed  to  plaintiff  a  chattel  mortgage  on  the  fruit- 
crop  growing  on  a  portion  of  the  land,  to  secure  a  loan  of 
three  hundred  dollars,  made  to  the  Sherman  Company  by 
plaintiff,  and  also  future  advances,  which  plaintiff  alleges 
was  in  fact  executed  and  delivered  March  11, 1901,  but  which, 
by  mutual  mistake,  read  March  11,  1900,  and  it  is  sought 
among  other  things  to  correct  this  mistake,  but  it  is  not  al- 
leged that  the  bank  had  any  knowledge  of  this  mistake ;  that 
the  sum  of  one  hundred  and  twenty-five  dollars  was  ad- 
vanced to  the  Sherman  Company  by  plaintiff  under  the  terms 
of  the  chattel  mortgage  prior  to  said  trustees'  sale;  that  the 
Sherman  Company  continued  in  possession  of  the  land  until 
the  bank  took  possession  under  its  trustees'  deed;  that  the 
Sherman  Company  has  failed  to  pay  said  sums,  or  any  part 
thereof,  and  refuses  to  deliver  said  fruit  to  plaintiff,  and  is 
insolvent;  that  the  bank  is  in  possession  of  said  fruit-crop, 
and  refuses  to  permit  the  Sherman  Company  or  plaintiff  to 
harvest  the  same,  and  claims  possession  and  title  thereto  as 
against  plaintiff;  that  plaintiff  would  have  derived  a  profit 
of  one  thousand  dollars  from  said  fruit  if  it  had  been  per- 
mitted to  harvest  it ;  that  by  the  acts  of  the  bank  plaintiff  has 
been  further  damaged  in  the  sum  of  four  hundred  and  twenty- 
five  dollars,  with  interest  from  March  11,  1901,  at  nine  per 
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cent.  The  prayer  is  that  the  alleged  mistake  in  the  chattel 
mortgage  be  corrected  and  that  plaintiff  have  judgment 
against  the  bank  for  $1,526  and  costs  of  suit. 

Defendant  the  bank  interposed  a  general  demurrer  to  the 
complaint;  also,  that  two  causes  of  action  are  improperly 
united, — ^namely,  a  cause  of  action  to  reform  a  written  in- 
strument, and  an  action  for  damages  for  conversion  of  per- 
sonal property;  also,  that  the  facts  stated  are  not  suflScient 
to  justify  a  court  of  equity  to  reform  a  written  instrument 
by  reason  of  the  mistake  averred. 

Waiving  the  points  of  objection  to  the  suflSciency  of  the 
complaint  in  certain  other  particulars  set  forth  in  respond- 
ent's brief,  the  principal  question  argued  by  appellant  may 
be  thus  stated :  After  sale  by  trustees  under  deed  of  trust  and 
delivery  of  deed  to  the  purchaser,  who  has  gone  into  posses- 
sion of  the  land,  may  a  mortgagee  of  the  growing  crop,  whose 
mortgage  was  issued  subsequently  to  the  deed  of  trust,  enter 
upon  the  premises  against  the  will  of  the  purchaser  and  har- 
vest and  remove  the  crop  t 

The  deed  of  trust  is  not  wholly  set  forth,  but  we  under- 
stand that  it  was  the  ordinary  form  of  the  trust-deed  com- 
monly used  in  this  state.  Under  such  deeds  of  trust  there  is 
no  redemption  after  sale  pursuant  to  its  provisions.  A  deed 
at  once  passes  to  the  purchaser,  as  was  the  fact  here,  and  he 
becomes  entitled  to  immediate  possession,  which  in  this  case 
was  at  once  taken.  The  crop  in  question  was  then  growing 
on  the  trees,  and  was  part  of  the  realty,  and  the  purchaser's 
title  by  relation  took  the  date  of  the  trust-deed.  The  pur- 
chaser was  at  least  in  as  good  a  position  as,  and  had  rights 
equal  to  those  of,  a  purchaser  at  foreclosure  sale  holding  a 
deed  and  having  possession  after  the  period  of  redemption 
had  expired.  Treating  the  sale  here  as  a  foreclosure  where 
there  is  no  right  of  redemption,  and  in  view  of  the  entry  into 
possession  under  the  sale  by  the  purchaser,  it  is  quite  clear 
that  neither  the  mortgagor — ^the  grantor  in  the  trust-deed — 
nor  his  grantees  under  a  crop  mortgage  executed  subsequently 
to  the  trust-deed  would  have  the  right  to  crops  not  severed 
at  the  time  of  the  purchaser's  deed  and  entry.  In  Simpson 
V.  Ferguson^  112  Cal.  180,*  the  court  quoted  approvingly  from 
Jones  on  Mortgages  (sec.  670)  as  follows:  "It  is  only  after 

^53  Am.  St  Bep.  201. 

Digitized  by  LjOOQIC 


646       Pbsneyn  Co.  v,  Shkbman-Woeeell  Co.        [142  CaL 

sale  under  the  decree,  exeqpt  where  the  statute  provides 
otherwise,  that  the  mortgagor  is  wholly  divested  of  title,  and, 
consequently,  of  right  of  possession.'' 

Appellant  concedes  that  if  there  has  been  no  severance  of 
the  growing  crop  at  the  time  of  the  foredosnre  of  Hm  mort- 
gage or  the  enforcement  of  a  deed  of  trust,  the  purchaser  at 
the  sale  would  take  the  growing  crop,  yet,  it  is  claimed,  ''as 
the  mortgagor  or  trustor  is  entitled  to  the  right  to  the  crop, 
the  chattel  grown  intermediate  the  giving  of  the  mortgage  or 
trust-deed,  he  may  seU  or  hypothecate  his  interest  in  the  same, 
and  such  sale  or  hypothecation  would  prevail  over  the  prior 
mortgage  or  trust-deed."  It  is  contended  that  ''such  sale  or 
hypothecation  operates  in  law  as  a  severance  of  the  crop  from 
the  land,  and  also  operates  as  a  delivering  of  the  crop." 

We  find  no  warrant  for  such  statement  of  the  law  in  Simp- 
son V.  Ferguson,  112  Cal.  180,^  or  any  other  of  the  cases  cited 
in  appellant's  brief.  As  we  read  the  (pinions  in  Huerstal 
V.  Muir,  64  Cal.  450;  Dascey  v.  Harris,  65  CaL  357,  cited  by 
appellant,  the  growing  crops  unsevered  are  part  of  the  realty, 
and  while  such  crops  are  for  some  purposes  treated  as  per- 
sonal property,  they  remain  part  of  the  realty  so  long  as 
unsevered.  As  between  the  mortgagor  and  mortgagee  of  a 
chattel  mortgage,  all  that  appellant  claims  may  be  true,  but 
the  giving  of  such  chattel  mortgage  has  not  the  effect  claimed 
when  the  rights  of  a  purchaser  under  foreclosure  sale  are 
brought  in  question.  Plaintiff  took  its  mortgage  with  knowl- 
edge of  the  deed  of  trust,  and  that  under  it  the  bank  had  the 
right  to  enforce  its  claim  by  sale  of  the  premises,  and  that  a 
purchaser  at  such  sale  would  take  an  absolute  title  to  the 
land  as  of  the  date  of  the  trust-deed — a  date  prior  to  plain- 
tiff's chattel  mortgage,  and  that  such  deed  would  be  free  from 
any  encumbrance  subsequently  placed  upon  the  land. 

In  our  opinion  the  demurrer  was  rightly  sustained;  and 
it  is  advised  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 
*53  Am.  St.  Bep.  201. 
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[L.  A.  No.  1100.    In  Bank.— Mareh  29,  1904.] 

MART  P.  ST.  CLAIR,  Appellant,  v.  SAN  FRANCISCO 
AND  SAN  JOAQUIN  VALLEY  RAILWAY  COM- 
PANY, Respondent 

OBSTBUonoN  or  Strsit  by  "Railway  Company— Damagbs  to  ADJonnNO 
OwNiE — Mandatory  Injunotion — ^Amsndsd  Complaint. — ^Where  a 
Tailroad  eompanj  raised  the  grade  of  a  street  in  front  of  plain- 
tiffs lot  without  previous  payment  of  compensation,  and  an  action 
was  brought  to  recover  damages  therefor  and  for  a  mandatory  In- 
junction to  compel  the  removal  of  the  obstruction,  an  amended 
complaint  omitting  the  prayer  for  the  mandatory  injunction,  and 
seeking  to  recover  the  damages  alone,  and  omitting  an  averment 
that  the  grade  was  changed  '^wrongfully  and  unlawfully,"  does  not 
materially  change  the  cause  of  action,  and  it  was  error  to  strike  the 
amended  complaint  from  the  files. 

Id. — Unlawfxtl  Obstbuotion — Immaterial  Words. — Upon  the  face  of 
the  amended  complaint,  without  reference  to  the  use  of  the  words 
"wrongfully  and  unlawfully,"  it  appears  that  the  obstruction  was 
wrongful  and  unlawful,  in  that  private  property  may  not  be  taken 
er  impaired  for  public  use  without  just  compensation  first  made 
or  paid  into  court  for  the  owner.  The  use  of  or  omission  to  use 
those  words  is  not  material  to  the  cause  of  action. 

Id. — ^Improper  Ancillary  Bxusp — ^Injunction — ^Abandonment  by 
Amendment. — The  cause  of  action  for  damages  for  the  obstruction 
of  the  street  without  compensation  first  paid  being  the  same  in  both 
cases,  it  cannot  affect  the  cause  of  action  that  the  original  com- 
plaint demanded  improper  ancillary  r^ef  by  way  of  mandatory 
injunction,  to  which  the  plaintiff  was  not  entitled,  and  it  was  proper 
to  abandon  such  demand  and  strike  it  from  the  amended  complaint, 
and,  recognizing  that  the  defendant  was  entitled  to  occupy  the 
streets  after  compensation  made,  to  insist  alone  upon  the  award  o^ 
such  compensation. 

APPEAL  from  a  jndgment  of  the  Superior.  Court  of  Kern 
County  and  from  an  order  refusing  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  W.  Bennett,  J.  W.  Ahem,  and  Omar  Bushnell,  for  Ap- 
pellant 

A  steam-railway  corporation  cannot  acquire  a  right  of 
way  for  its  road  over  a  street  in  a  municipality  without  com- 
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pensation  first  made  to  an  abatting  owner.  (Const^  art.  I, 
sec.  14;  Weyl  v.  Sonoma  Valley  B.  B.  Co.,  69  CaL  203 ;  Porter 
V.  Pacific  Coast.  By.  Co.,  (CaL)  18  Pac.  428;  Shepard  v. 
Metropolitan  By.  etc.,  48  App.  Div.  452;  62  N.  Y.  Supp. 
977.)  The  amended  complaint  does  not  state  a  different  cause 
of  action  for  damages  from  that  alleged  in  the  originaL 
(Blanc  V.  Klumpke,  29  Cal.  137;  Bigdow  v.  BaUarino,  111 
Cal.  563;  Backus  v.  Los  Angeles  etc.  By.  Co.,  103  CaL  615.) 

C.  N.  Sterry,  Henry  J.  Stevens,  T.  J.  Norton,  and  S.  C. 
Smith,  for  Respondent. 

The  amended  complaint  materially  changed  the  cause  of 
action.  (Bamirez  v.  Murray,  5  Cal.  222;  Hackett  v.  Bank  of 
California,  57  Cal.  355 ;  Wheeler  v.  West,  78  Cal.  95.)  It  was 
proper  to  strike  it  from  the  files.  {Wheeler  v.  West,  78  CaL 
95.) 

HENSHAW,  J.— Plaintiff  alleged  that  she  was  the  owner 
of  certain  lots  of  land  abutting  on  Fifteenth  Street  in  the 
city  of  Bakersfield;  that  the  lots  could  not  be  c(myeniently 
used  and  enjoyed  without  the  use  of  Fifteenth  Street  as  a 
means  of  ingress  and  egress;  that  defendant  ''wrongfully  and 
unlawfully"  entered  upon  Fifteenth  Street  and  "wrongfully 
and  unlawfully"  changed  and  altered  the  grade  of  the  street 
in  front  of  plaintiff's  property  by  raising  it  to  a  considerable 
height  and  placing  an  embankment  thereon,  and  thereafter 
** wrongfully  and  unlawfully"  placed  on  the  street  at  that 
point  steel  and  iron  railway  tracks,  with  ties  to  sustain  and 
support  them,  and  ever  since  that  time  has  been,  and  now  is, 
*'wrongfuDy  and  unlawfully"  occupying  the  street  in  the 
manner  above  described,  and  further  by  operating  and  con- 
ducting on  and  over  the  street  railway  cars  drawn  by  steam 
locomotives,  thus  interfering  with  the  plaintiff  in  the  use  of 
her  property,  depriving  her  of  her  easement  in  the  street,  and 
of  her  means  of  ingress  and  egress  to  and  from  said  property ; 
that  the  defendant  threatens  to  continue  to  obstruct  the  street 
in  the  manner  above  described;  that  it  did  not  at  any  time 
prior  to  the  time  of  entering  upon  said  street  and  ^  obstruct- 
ing it,  or  at  any  time  thereafter,  or  at  all,  pay  or  cause  to  be 
paid  to  the  plaintiff  any  sum  of  money  for  the  damage  done 
to  her  property,  and  that,  by  reason  of  the  acts  of  defetidant, 
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plaintiff  has  suffered  damage  to  her  property  in  the  sum  of 
three  thousand  dollars.  Plaintiff  prayed  judgment  for  the 
sum  of  three  thousand  dollars,  and  for  a  mandatory  injunc- 
tion requiring  defendant  to  remove  the  obstructions  from  the 
street  and  to  restore  it  to  the  condition  in  which  it  was  at 
the  time  of  its  entry  thereon.  Upon  this  complaint  issue 
was  joined  and  a  trial  was  had.  During  the  course  of  the 
trial  plaintiff  sought  to  offer  evidence  showing  the  damage 
done  to  her  property.  To  the  admission  of  this  evidence  de- 
fendant objected  upon  the  ground  that  as  the  complaint 
declared  for  a  nuisance  and  prayed  a  mandatory  injunction 
abating  the  nuisance  and  restoring  the  street  to  its  original 
condition,  the  damage  to  the  property  which  was  sought  to  be 
established  by  proof  of  the  difference  between  its  value  before 
the  obstruction  and  after  was  not  admissible.  The  court  took 
this  view  of  the  case  and  refused  to  admit  the  evidence,  where- 
upon plaintiff  sought  and  obtained  leave  of  the  court  to  amend 
her  complaint.  The  amended  complaint  was  in  language 
identical  with  that  of  the  original  complaint,  saving  that  it 
omitted  the  above-quoted  words,  **  wrongfully  and  unlaw- 
fully," wherever  they  appeared,  and  omitted  also  the  prayer 
for  an  injunction,  and  sought  only  three  thousand  doUars 
damages  as  detriment  caused  to  the  property.  Defendant 
moved  to  strike  out  the  amended  complaint  upon  the  ground 
that  it  stated  a  cause  of  action  different  from  that  declared 
in  the  mginal  complaint.  The  court  granted  the  motion  to 
strike  out,  and  this  action  is  assigned  as  error.  The  court  pro- 
ceeded with  the  case,  and  rendered  judgment  in  favor  of  the 
defendant  upon  plaintiff's  inability  to  furnish  further  evi- 
dence, and  from  the  judgment  plaintiff  appeals. 

It  is  contended  by  respondent  that  the  action  of  the  court 
in  striking  out  the  amended  complaint  was  justified,  in  that 
by  the  amended  complaint  the  cause  of  action  was  changed 
from  one  ex  delicto  to  one  ex  contractu;  but  in  its  ruling  we 
think  the  court  was  in  error.  There  is  but  one  form  of  action 
in  this  state,  and  the  complaint  is  required  to  contain  in  con- 
cise language  a  statement  of  the  ultimate  facts  upon  which 
plaintiff  claims  relief.  The  original  action  was  for  damages 
done  to  plaintiff's  property  by  an  unlawful  obstruction  of  the 
street.  The  relief  prayed,  of  a  mandatory  injunction  abating 
the  obstruction  as  a  nuisance,  was  ancillary  merely,  and  would 
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or  would  not  bo  granted,  as  the  facts  justified.  The  adding  to 
or  taking  away  of  the  adverbial  phrase  ''wrongfully  and  un- 
lawfully" did  not  affect  the  cause  of  action  pleaded — ^the 
presence  of  the  words  did  not  improve  the  complaint,  and 
their  absence  did  not  impair  its  efficacy.  They  were  mere 
epithets,  and  as  said  in  Ooing  v.  Dinwiddie,  86  Cal.  633,  are, 
''in  general,  meaningless."  If  the  acts  averred  are  shown 
to  be  unlawful,  then  this  adverbial  phrase  is  superfluous;  if 
they  are  not  shown  by  the  pleading  to  be  unlawful,  the  inser- 
tion of  this  phrase  does  not  make  them  so.  Upon  the  face  of 
this  complaint  it  appears  without  regard  to  these  words  that 
the  obstruction  of  the  street  was  wrongful  and  unlawful,  in 
that  private  property  may  not  be  taken  or  impaired  for  pub- 
lic use  without  just  compensation  first  made  or  paid  into  court 
for  the  owner.  (Const.,  art..  I,  sec  14.)  The  gravamen  of 
the  action  in  this  case,  both  in  the  original  complaint  and  in 
the  amended  pleading,  was,  that  the  defendant  had  proceeded 
in  the  active  occupancy  and  use  of  the  street,  and  had  dis- 
turbed plaintiff  in  her  rights  and  impaired  the  value  of  her 
property  without  paying  to  her,  or  to  any  person  for  her, 
any  sum  of  money  in  compensation  for  the  injury  done.  The 
cause  of  action,  therefore,  was  the  same  in  both  pleadings, 
and  was  as  well  pleaded  in  the  amended  ccmiplaint  as  in  the 
original.  It  did  not  affect  the  cause  of  action  that  the  plain- 
tiff had  demanded  greater  relief  than  she  was  entitled  to 
when  she  had  demanded  the  relief  to  which  she  was  dearly 
entitled.  Having  become  satisfied  upon  the  trial  that  her 
right  to  the  ancillary  injunction  to  abate  a  nuisance  could 
not  be  maintained,  it  was  proper  for  her  to  abandon  it,  and 
recognizing  that  the  defendant  was  entitled  to  occupy  the 
streets  after  compensation  made  to  her,  to  insist  alone  up<m 
the  award  of  such  compensation. 

It  follows,  therefore,  that  the  court  erred  in  striking  out 
the  amended  complaint.  It  should  have  been  allowed  to  stand, 
defendant  should  have  been  compelled  to  plead  to  it,  and  the 
trial  should  have  proceeded  under  it 

For  the  foregoing  reasons  the  judgment  and  order  ap- 
pealed from  are  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  pursue  the  course  here  pointed  out 

Shaw,  J.,  Angdlotti,  J.,  McFarland,  J.,  and  Beatty,  C.  J., 
concurred. 
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[8.  F.  No.  8407.    Department  One.— April  1,  1904.] 


A.  SARRAILLE,  Administratrix  of  the  Estate  of  Frederick      |^^ 
Gamier,  Deceased,  Bespondent,  y.  £.  CAIiMON,  Ap- 
pellant 

Pbomissoet  Notes — ^Payhint— Burden  of  Pboof— PREsuMFnoN — 
CoNTuoTiNo  Evidence — Support  of  Finding. — ^In  an  action  upon 
promiesory  notes  the  burden  of  proof  is  upon  the  defendant  to  show 
payment  alleged  aa  a  defense.  The  possession  of  the  notes  by  the 
plaintiff  is  presumptive  evidence  of  non-payment  which  may  out- 
weigh positive  testimony  in  reference  to  payment,  and  produces 
a  sufficient  conflict  in  the  evidence  to  support  a  finding  of  non- 
payment in  favor  of  the  plaintiff. 

Id. — Special  Loan  to  Plaintiff  after  Maturitt  of  Notes — ^Be- 
patment — Weight^  of  Inference  of  Payment. — ^A  special  loan  by 
defendant  to  the  plaintiff  after  maturity  of  the  notes  sued  upon, 
to  enable  plaintiff  to  obtain  an  assignment  of  a  mortgage,  and 
the  repayment  to  defendant  of  a  note  given  therefor  by  the  plaintiff, 
without  mention  of  any  earlier  transactions,  and  without  anything 
in  the  deal  which  related  to  a  settlement  of  former  aciounts,  can 
only  give  rise  to  an  inference  of  payment  of  defendant's  notes  to 
the  plaintiff,  the  weight  of  which  was  for  the  judge  to  determine, 
and  could  at  most  only  create  a  conflict  in  the  evidence^  the  finding 
upon  which  cannot  be  disturbed. 

Id. — Construction  of  Code — Province  of  Jury — Judge  Sittino  as 
Jury. — Subdivision  2  of  section  2061  of  the  Code  of  Civil  Proce- 
dure, providing  that  jurors  are  to  be  instructed  "That  they  are 
not  bound  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses,  which  do  not  produce  conviction  in  their 
minds,  against  a  less  number  or  against  a  presumption  or  other 
evidence  satisfying  their  minds,"  states  a  rule  which  applies  to  a 
judge  sitting  as  a  jury. 

Id. — Evidence— Cross-examination  as  to  Other  Loans — ^Notb  As* 
SIGNED  BY  Defendant  to  Plaintiff. — The  plaintiff  had  the  right 
to  show,  if  he  could,  that  there  were  other  demands  upon  which  pay- 
ments testified  td"  by  the  defendant  might  have  been  applied;  and 
where  defendant  testified  on  cross-examination  that  plaintiff  had 
made  no  other  loans  to  defendant,  it  was  not  error  to  admit  evi- 
dence of  a  note  assigned  by  defendant  to  the  plaintiff,  which  might 
be  shown  to  have  been  security  for  a  loan,  though  not  of  itself  suffi* 
cient  to  prove  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  Thomas 
F.  Graham,  Judge. 
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The  facts  are  stated  in  the  opinion. 

A.  Btief ,  for  Appellant 

A  disputable  presumption  is  the  weakest  and  least  satis- 
factory kind  of  evidence.  {Savings  and  Loan  8oc.  v.  Bur- 
nett, 106  Gal.  514.)  The  presumption  that  a  creditor  will 
not  borrow  from  his  debtor,  and  that  the  lender  is  not  in- 
debted to  the  borrower  at  the  time  of  a  loan,  is  stronger  than 
the  presumption  of  non-payment  from  possession  of  a  note 
by  the  payee.  {Duicher  v.  Porter,  63  Barb.  15;  French  v. 
French,  84  Iowa,  655;  De  Freest  v.  Bloomingdale,  5  Denio, 
304;  Johnson  v.  White,  8  Leigh,  214;  Duguid  v.  Ogilvie,  3 
Smith,  E.  D.,  527;  Oovld  v.  Chase,  16  Johns.  226;  Lake  v. 
Tysen,  6  N.  Y.  461 ;  Kewman  v.  Cannefax,  34  Mo.  147 ;  Oamier 
V.  Renner,  51  Ind.  372;  Mclntyre  v.  Mddrin,  63  Ga.  58;  Bank 
V.  Ensminger,  7  Blackf.  105;  WUkins  v.  Ferguson,  47  Ind. 
136;  Long  v.  Strauss,  124  Ind.  84;  Charonleau  v.  Charon- 
leau,  (Ariz.  1897),  50  Pac.  112.) 

Barna  McEinne,  for  Respondent 

The  presumption  of  payment  by  giving  a  note  by  plaintiflf 
to  the  defendant,  was  overthrown  by  the  explanation  that  it 
was  given  for  a  temporary  loan.  (Duguid  v.  Ogilvie,  3  Smith, 
B.  D.,  527;  Gould  v.  Chase,  16  Johns.  226.)  The  finding  of 
non-payment  is  supported  by  the  presumption  of  non-pay- 
ment as  evidence  and  the  failure  of  defendant  to  prove  pay- 
ment to  the  satisfaction  of  the  court  sitting  as  a  jury.  The 
evidence  being  conflicting,  the  decision  of  the  court  cannot 
be  disturbed.  {Ceroid  v.  Brunswick  &  Balke  Co.,  67  Cal. 
124.) 

CHIPMAN,  C. — Action  to  recover  the  amount  due  on  cer- 
tain three  promissory  notes  executed  and  delivered  by  defend- 
ant to  one  Gamier,  plaintiff's  intestate,  in  his  lifetime.  The 
cause  was  tried  by  the  court  without  a  jury.  Findings  were 
in  favor  of  plaintiflf,  and  judgment  passed  accordingly.  De- 
fendant appeals  from  the  order  denying  his  motion  for  a 
new  trial.  The  action  was  brought  in  the  lifetime  of  the 
deceased,  and  was  continued  in  the  name  of  the  administra- 
trix. At  the  trial  plaintiflf  introduced  the  notes  in  evidence 
and  testified  that  nothing  had  been  paid  to  her  by  any  one  on 
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account  of  the  notes.  Defendant  admitted  their  execution  at 
the  trial,  but  claimed  that  he  paid  the  first  two;  and  as  to 
the  third,  he  admitted  non-payment.  The  dates  and  amounts 
of  the  notes  were  as  follows:  April  7,  1897,  for  $280,  with  1 
per  cent  per  month  interest,  payable  on  demand;  November 
15, 1897,  for  $520,  with  1  per  cent  per  month  interest,  payable 
six  months  from  date;  January  8,  1901,  for  $35,  payable  on 
demand. 

It  is  contended  that  the  evidence  was  insuflBcient  to  justify 
the  finding  and  decision  that  the  notes  given  to  Gamier  by 
Calmon  were  not  paid. 

The  possession  of  the  notes  raises  the  presumption  of  non- 
payment, and  appellant  admits  that  the  burden  is  upon  him 
to  prove  payment.  In  a  verified  answer  defendant  alleged 
that  the  first  two  notes  above  described  had  been  fully  paid, 
and  as  to  the  third  note  that  it  was  given  without  any  con- 
sideration. A  witness  in  rebuttal  testified  that  he  made  de- 
mand on  defendant  for  the  payment;  that  defendant  was 
''excited  and  angry,  and  said  that  he  would  pay  the  note  for 
$35.  As  to  the  other  notes,  he  absolutely  refused  to  acknowl- 
edge them  in  any  way.  He  claimed  they  were  not  signed  by 
him,  that  they  were  not  his  signature,  and  didn't  recollect 
making  them  at  all,  and  thought  the  signatures  to  them  had 
been  forged."  After  this  action  was  commenced,  defendant 
went  to  the  office  of  plaintiff's  attorney  to  examine  the  notes. 
He  testified:  ''I  stated  at  the  time  that  the  notes  (the  first 
two)  were  forgeries.  The  reason  for  the  statement  was  that 
I  was  then  sure,  and  positively  sure,  that  I  had  torn  the  notes 
up,  and  that  these  notes  were  forgeries,  and  since  I  spoke  to 
Mr.  Buef  [defendant's  attorney],  I  found  out  that  I  tore  up 
the  wrong  ones."  He  testified  that  he  gave  the  two-hundred- 
and-eighty-dollar  note,  dated  April  7,  1897,  and  paid  it  on 
April  12,  1897,  at  1148  Sutter  Street;  that  he  paid  thirty 
dollars  of  his  own  money  and  borrowed  two  hundred  and  fifty 
dollars  from  one  Berdou,  a  wine  merchant,  and  paid  the 
money  to  Gamier ;  that  the  note  was  given  by  witness  (defend- 
ant) as  part  of  the  purchase  price  of  a  lodging-house,  502 
Bush  Street,  which  witness  had  purchased  from  one  Delbos, 
who  owed  Gamier  this  amount  He  testified:  *'When  I  paid 
Gami^  the  amount  of  this  note  he  gave  me  a  piece  of  paper 
which  I  read ;  it  was  the  note  I  made.    I  have  something  more 
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to  say  about  this,  I  mean  when  I  borrowed  the  two  hundred 
and  fifty  dollars  from  Mr.  Berdco,  and  I  paid  Mr.  Gamier 
that  two  hundred  and  eighty  dollars,  and  Mr.  Gktmier  gave 
me  the  note,  I  tore  it  in  pieces.*'  In  further  reply  to  his 
counsel  he  testified:  ''He  gave  me  a  pieee  of  paper;  I  read  it, 
it  was  the  old  note  I  made  five  days  before.''  Shown  the  note 
he  said:  "Of  course,  it  is  not  the  paper  I  tore  up;  but  I  tore 
up  a  piece  of  paper  with  my  name  on  the  bottom  like  this." 
On  the  back  of  the  note  it  is  indorsed:  "Received  twenty  on 
account,  12th  April,  97."  Berdou,  referred  to  above  by 
defendant,  testified  that  he  gave  defendant  two  hundred 
and  fifty  dollars  on  the  day  mentioned  by  defendant,  and 
he  saw  defendant  give  it  to  Gamier,  and  said  the  latter 
gave  Calmon  a  piece  of  paper  which  witness  did  not  read, 
and  that  defendant  "tore  it  up  in  pieces  in  the  presence  of 
Gamier." 

Of  the  five-hundred-and-twenty-dollar  note,  dated  Novem- 
ber 15,  1897,  defendant  testified:  "I  paid  Garnier  this  note 
in  one-hundred-dollar  payments.  The  first  payment  I  made 
at  1148  Sutter  Street,  on  December  13,  1897,"  one  hundred 
dollars  on  the  principal,  in  gold,  and  five  d(dlars  interest  (this 
note  was  payable  six  months  after  date) ;  that  the  payment 
was  in  the  presence  of  one  Elsie  Wilson;  that  after  that  he 
paid  Gamier  at  Gamier 's  house  on  the  15th  of  each  month, 
and  on  one  occasion  witness's  wife  was  present;  the  last  pay- 
ment was  one  hundred  and  twaity  dollars.  "When  I  made 
this  last  payment  he  handed  me  a  piece  of  paper  which  I 
thought  was  the  note  which  I  had  signed  for  the  $520,  and 
then  and  there  tore  it  up."  Again  he  testified  that  when  he 
made  this  last  payment,  "he  [Gamier]  gave  me  a  receipt,  and, 
in  the  presence  of  my  wife,  I  tore  it  to  pieces."  He  was 
asked  if  he  read  it  to  see  if  it  was  a  receipt  or  a  note,  and  re- 
plied: "That  is  just  the  same  to  me;  it  was  a  piece  of  paper. 
I  thought  it  was  the  one  I  had  signed."  He  testified:  "Note 
and  piece  of  paper  means  all  the  same  to  me."  Witness  Elsie 
Wilson  (referred  to  by  defendant)  testified:  "That  about 
December  13,  1897,  she  saw  defendant  pay  Gamier  $100  in 
gold  and  some  silver.  Heard  some  conversation  in  French, 
but  did  not  understand  it."  A  paper  passed  from  Gamier  to 
Calmon  at  the  time,  "but  witness  did  not  know  what  became 
of  it."    Defendant's  wife  testified  that  she  saw  her  husband 
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pay  Gamier  one  hundred  and  twenty  dollars  on  April  15th, 
and  that  her  husband  said:  ''Now  we  are  even  so  far,"  and 
Garnier  replied:  "Certainly  we  are,"  witness  adding,  **and 
Mr.  Gamier  gave  my  husband  a  paper,  I  did  not  read.  My 
husband  tore  up  the  paper  and  said  'now  we  are  even.'  " 
This  is  the  evidence  relating  to  these  two  notes.  Subdivision 
2  of  section  2061  of  the  Code  of  Civil  Procedure  provides  that 
jurors  are  to  be  instructed  (and  the  rule  of  course  applies 
to  a  judge  sitting  as  a  jury)  "that  they  are  not  bound  to 
decide  in  conformity  with  the  declarations  of  any  number  of 
witnesses,  which  do  not  produce  conviction  in  their  minds, 
against  a  less  number  or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds."  In  People  v.  Milner,  122  Cal. 
171,  the  court  said:  "In  this  is  a  distinct  ^recognition  of  two 
of  the  facts :  1.  That  a  presumption  is  evidence ;  and  2.  That 
it  is  evidence  which  may  outweigh  the  positive  testimony  of 
witnesses  against  it.  .  .  .  Against  a  proved  fact,  or  a  fact 
admitted,  a  disputable  presumption  has  no  weight,  but  where 
it  is  undertaken  to  prove  the  fact  against  the  presumption  it 
still  remains  with  the  jury  to  say  whether  or  not  the  fact  has 
been  proven;  and  if  they  are  not  satisfied  with  the  proof 
offered  in  its  support,  they  are  at  liberty  to  accept  the 
evidence  of  the  presumption."  In  weighing  the  testimony  be- 
fore it,  the  court  evidently  was  unwilling  to  accept  the  declara- 
tions of  the  witnesses  offered  to  prove  payment  as  producing 
conviction  in  its  mind.  The  presumption  of  non-payment 
arising  from  possession  of  uncanceled  notes,  admittedly  exe- 
cuted by  defendant,  was  evidence  that  they  were  not  paid,  and 
produced  a  conflict  with  the  evidence  of  defendant's  witnesses. 
We  cannot  put  ourselves  in  the  shoes  of  the  judge  who  had 
the  witnesses  before  him ;  we  cannot  say  to  what  extent  he 
discovered  what  he  thought  were  inherent  improbabilities  in 
the  statements  of  witnesses,  nor  can  we  say  how  far  the  wit- 
nesses, by  their  manner  of  testifying,  may  have  given  rise  to 
doubts  of  their  sincerity,  or  may  have  impressed  the  judge 
with  their  having  given  a  wrong  coloring  to  material  facts. 
No  witness  saw  or  read  the  papers  which  defendant  says  he 
tore  in  pieces.  Defendant  testified  that  he  read  them  and  tore 
them  up,  and  that  they  were  the  notes,  but  the  notes  them- 
selves disprove  this.  The  evidence  does  not  disclose  whether 
or  not  deceased  held  other  claims  against  defendant  which 
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might  have  been  the  ones  defendant  paid,  if  he  paid  any,  as 
he  claims.  It  was  at  least  an  nnnsual  circumstance  that  de- 
fendant, who  is  not  lacking  in  business  capacity,  should  in 
every  instance  defitroy  the  papers  he  claims  to  have  received 
from  deceased.  His  conduct  was  contrary  to  the  business 
methods  of  ordinarily  prudent  men.  Between  defendant  and 
deceased  no  relation  of  trust  and  confidence  existed  or  is 
claimed,  and  there  is  no  issue  of  fraud  raised  in  the  case.  It 
is  sufficient  to  say  that  the  evidence  was  in  conflict  and  the 
conclusion  of  the  court  cannot  now  be  disturbed. 

But  it  appears  from  the  evidence  that  in  January,  1899, 
defendant  loaned  Gamier  one  thousand  dollars,  which  the 
latter  repaid  within  about  three  months.  It  is  urged  by 
counsel  that  this^  fact  ''overthrew  and  dispelled  the  pre- 
sumption of  non-payment  of  defendant's  notes  to  Gamier.'* 
The  facts  as  to  this  transaction  were  as  follows :  Gamier  was 
desirous  of  obtaining  the  assignment  of  a  mortgage  held  by 
one  McLaughlin  on  certain  property  in  which  Gamier  had 
some  interest ;  he  needed  one  thousand  dollars  to  make  up  the 
required  sum,  and  defendant  loaned  it  to  him.  At  this  time 
one  Bibeyrol  had  a  lease  on  a  lodging-house,  No.  502  Bush 
Street;  Bibeyrol  owed  Gamier  six  hundred  dollars;  the  latter 
suggested  to  defendant  to  buy  this  lease  and  thus  make  a  turn 
by  which  Gamier  would  collect  the  money  due  him  from 
Ribeyrol;  defendant  bought  the  lease;  the  six  hundred  dol- 
lars was  applied  on  Gamier 's  note  to  defendant,  and  about 
a  month  later  he  paid  defendant  the  balance,  four  hundred 
dollars,  and  took  up  his  note.  Nothing  in  the  deal  related  to 
a  settlement  of  former  accounts  or  dealings  between  the 
parties,  and  no  mention  was  made  of  any  earlier  transac- 
tions. Appellant  cites  Butcher  v.  Porter^  63  Barb.  15 ;  French 
V.  French,  84  Iowa,  655,  and  some  other  cases  in  support  of 
his  contention.  In  Dutcher  v.  Porter,  the  action  was  by  the 
administrator  of  Dutcher,  deceased,  on  a  promissory  note 
dated  September  19,  1865.  Defendant  set  up  in  defense  an 
agreement  dated  November  15,  1865,  in  which,  '*for  and  in 
consideration  of  a  certain  sum  of  money,  together  with  all 
claims  and  demands,  that  the  said  Cortland  Dutcher  [de> 
ceased]  holds  against  me/'  etc.,  defendant  bound  himself  and 
his  heirs  to  provide  support  for  Dutcher  during  his  natural 
life.    The  court  held  this  to  be  prima  fade  evidence  of  an 
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aoeounting  between  the  same  parties,  and  especially  of  all 
claims  the  intestate  held  against  defendant,  including  the  note 
in  question.  In  French  v.  French,  84  Iowa,  655,  there  was 
an  instruction  to  the  jury  to  the  effect  that  where  a  note  and 
mortgage  are  given  by  the  debtor  to  the  creditor,  after  a 
note  held  by  the  creditor  against  the  debtor  has  become  due 
and  is  claimed  to  be  unpaid,  the  giving  of  the  note  and  mort- 
gftge  would  warrant  the  inference  that  the  earlier  note  had 
been  paid,  and  would  ''cast  on  the  plaintiff  the  burden  to 
prove  that  it  had  not  been  paid  in  the  transaction  out  of 
which  the  mortgage  was  made,  because  the  presumption  is 
warranted  that  one  holding  a  valid  debt  against  another, 
which  is  then  past  due,  would  not  be  likely  to  give  a  note  and 
mortgage  to  him  without  appljdng  on  the  claim  the  debt  due 
to  him  before  giving  the  mortgage."  This  instruction  was 
held  not  erroneous  **as  applied  to  the  facts  of  the  case.'* 
These  facts  are  somewhat  complicated,  and  would  require  some  • 
space  to  explain.  The  cases  no  doubt,  where  the  circum- 
stances warrant  it,  hold  to  the  doctrine  embodied  in  this  in- 
struction. It  was  claimed  that  the  payee  of  this  note  had 
not  paid  the  note  given  by  him  to  the  maker  of  the  mortgage 
note,  and  the  question  was  as  to  where  the  burden  of  proof 
lay.  In  the  case  now  here  the  loan  was  made  and  the  note  was 
given  for  a  special  purpose,  apparently  as  a  temporary  mat- 
ter, and  the  note  was  soon  paid.  So  far  as  the  burden  of 
proof  of  payment  is  concerned,  appellant  concedes  it  to  be 
upon  him,  as  it  certainly  is.  The  question  is  in  no  wise  to  be 
influenced  by  the  evidence  of  payment  which  has  already 
been  examined,  but  it  is  simply  whether,  under  the  circum- 
stances disclosed,  the  giving  of  this  note  for  one  thousand 
dollars  by  Gamier,  after  defendant's  notes  to  him  were  past 
due,  raised  a  presumption  which  overcame  and  dispelled  the 
presumption  of  non-payment.  At  most  the  fact  unexplained 
might  give  rise  to  an  inference  of  payment  of  the  former 
notes  of  defendant,  but  in  view  of  the  eiq>lanation  it  cannot 
be  said  as  matter  of  law  that  this  inference  was  superior  to 
and  dispelled  the  presumption  of  non-payment  arising  from 
possession  of  the  notes.  The  presumption  of  non-payment 
was  evidence  of  the  fact  (People  v.  MUner,  122  Cal.  171), 
and  the  most  that  can  be  said  of  the  inference  arising  from 
the  giving  of  the  note  by  Garnier  is  that  it  created  a  conflict 
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in  the  evidence.  It  was  for  the  judge  who  passed  upon  the 
facts  to  determine  the  weight  to  be  given  this  inference. 

Among  the  cases  cited  by  appellant  as  further  illustrating 
the  rule  is  Duguid  v.  Ogilvie,  3  Smith,  E.  D.,  327.  PlaintiflE 
sued  for  labor  and  services.  The  answer  averred  an  indebted- 
ness from  plaintiff  to  defendant  upon  a  note.  The  cause  went 
to  a  referee  for  report.  Plaintiff  proved  his  services  in  Janu- 
ary and  February,  and  defendant  proved  that  in  December 
of  the  same  year  plaintiff  made  to  him  a  promissory  note,  and 
paid  it,  upon  its  maturity,  the  following  January.  Defend- 
ant insisted  that  the  execution  and  payment  of  the  note  were 
conclusive  t>f  the  non-existence  of  any  indebtedness  to  plain- 
tiff. The  referee  notified  the  plaintiff  that  he  might  submit 
evidence  as  to  the  consideration  and  circumstances  under 
which  the  note  of  December  was  given.  The  defendant  was 
sworn  in  plaintiff's  behalf,  and  stated  the  circumstances  of 
the  loan,  from  which  it  appeared  that  the  money  borrowed 
was  upon  a  pressing  emergency  for  twenty-five  days.  The 
court  said  it  was  competent  for  defendant  to  have  given  **in 
evidence  any  acts  of  plaintiff,  or  conversation  between  him- 
self and  the  plaintiff,  from  which  it  might  be  inferred  that 
the  payments  made  to  the  plaintiff  were  received  by  him  in 
full  satisfaction  of  his  claim.  Not  having  done  so,  it  may 
fairly  be  presumed  that  the  claim  for  services  remained  un- 
adjusted, and  that  the  giving  and  the  payment  of  the  note 
was  a  separate  and  distinct  transaction,  upon  which  no  pre- 
sumption could  be  found  as  to  the  real  state  of  the  indebted- 
ness between  the  parties."  So  here  there  was  no  fact  elicited 
tending  in  the  slightest  degree  to  show  that  defendant's  notes 
were  considered  in  the  transaction,  while  the  purpose  of  the 
loan  fully  appeared  from  defendant's  own  evidence.  (See 
De  Freest  v.  Bloomingdale,  5  Denio,  304,  cited  in  Duguid  v. 
Ogilvie,  3  Smith,  E.  D.,  327.) 

In  Oovld  V.  Chase,  16  Johns.  226,  cited  by  appellant,  the 
court  said :  ''In  the  absence  of  aU  explanation,  the  giving  of 
the  note  in  question  is  prima  facie  evidence,  that  these  de- 
mands have  been  satisfied ;  but  when  to  this  fact  is  added  the 
testimony,  that  the  defendant  promised  to  pay  the  note  when 
it  was  shown  to  him,  the  presumption  that  the  demands  of- 
fered as  a  set-off,  had  been  previously  settled,  is  not  to  be 
resisted."    These  cases  sufficiently  illustrate  the  question  be- 
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fore  us.  The  giying  of  the  note  by  Gamier  to  defendant  is 
fully  explained,  and  there  is  nothing  connected  with  it  indi- 
cating a  settlement  of  accounts  between  the  parties,  while  the 
circumstances  show  it  to  have  been  a  distinct  transaction, 
independent  of  any  prior  business  relations  of  the  parties. 

Upon  the  cross-examination  of  the  defendant,  as  a  witness 
in  his  own  behalf,  he  was  asked  by  plaintiff's  counsel  if  he 
(Gamier)  '*had  not  loaned  other  moneys''  to  defendant  ** be- 
side these  moneys  sued  on  in  these  notes,"  to  which  he  an- 
swered: *'No,  sir,  never."  He  was  shown  a  note  dated  Feb- 
ruary 2,  1895,  for  one  hundred  dollars,  signed  by  one  Hyman 
and  one  Levere,  and  given  to  defendant  as  payee  and  by  him 
assigned  to  Gamier  on  April  30, 1895,  for  value  received.  The 
note  was  admitted  in  evidence  against  defendant's  objection 
that  it  was  immaterial  and  irrelevant.  The  ruling  is  urged  as 
prejudicial  error. 

The  plaintiff  had  a  right  to  show,  if  he  could,  that  there 
were  other  demands  at  the  time  owing  from  Galmon  to  Gar- 
nier,  as  that  might  justify  the  inference  that  the  money  Gal- 
mon claims  to  have  paid  had  been,  in  part  at  least,  applied 
on  those  demands,  instead  of  the  notes  in  suit. 

The  transaction  did  not  on  its  face  import  a  ''loan  of 
moneys,"  as  Gamier  may  have  bought  the  note.  If  other 
evidence  had  been  offered  tending  to  show  a  loan  and  a  trans- 
fer of  the  note  as  collateral  security,  the  note  with  defendant's 
assignment  would  have  been  complete  evidence  in  corrobora- 
tion. Without  this  additional  evidence  the  paper  was  not 
sufficient  of  itself  to  show  a  loan,  but  as  it  was  evidence  of 
one  circumstance  that  might  have  attended  a  loan,  and  the 
court,  at  the  time  it  was  offered,  could  not  foresee  that  no 
further  evidence  would  be  offered,  we  do  not  think  its  admis- 
sion was  error. 
'  It  is  advised  that  the  order  be  affirmed. 

Cooper,  C.,  and  Gray,  C.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  3693.    Department  Two.— April  1,  1904.] 

STEWAKT  LAW  AND  COLLECTION  COMPANY,  Ap- 
pellant,  v.  COUNTY  OP  ALAMEDA,  Respondent. 

BioovKRY  OF  Taxis  Illegally  Collected — Plsadino — Payment  undee 
Protest  not  Bequired — Presentation  of  Claim  to  Supebvisohs. 
— ^In  an  action  based  on  section  3804  of  the  Political  Code,  to  recover 
from  the  county  taxes  illegally  assessed  and  collected  by  the  conntj 
for  road  purpoies  on  property  situated  within  the  limits  of  a  city, 
it  is  not  necesBary  to  aver  in  the  complaint  nor  in  the  claim  present- 
ed to  the  supervisors  that  the  taxes  were  paid  under  protest.  It  is 
sufficient  to  aver  the  facts  showing  the  illegality  of  the  tax  collected, 
and  that  a  verified  claim  of  plaintiff  for  refunding  of  the  tax 
was  presented  to  the  board  of  supervisors  for  allowance,  and  that 
they  had  refused  to  refund  the  tax. 

Id. — Construction  of  Code — Independent  Bemedy. — ^The  remedy  gives 
by  section  3804  of  the  Political  Code  affords  independent  relief  in 
all  cases  coming  within  its  provisions,  and  is  not  excluded  by  the 
terms  of  section  3819  of  the  Political  Code,  nor  is  the  plaintiff, 
proceeding  under  the  terms  of  section  3804,  required  to  proceed 
in  any  manner  under  section  3819. 

APPEAL  from  a  judgment  o£  the  Superior  Court  of 
Alameda  County.    P.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

,W.  B.  White,  and  E.  A.  Holman,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  J.  Allen,  District 
Attorney,  for  Respondent 

CHIPMAN,  C. — Action  to  recover  certain  taxes  assessed 
by  defendant  county  for  road  purposes  on  property  situated 
within  the  city  of  Oakland.  Defendant  interposed  a  general 
demurrer  to  the  complaint,  which  was  sustained.  Plaintiff 
failed  to  amend  its  complaint,  *  and  judgment  passed  for 
defendant,  from  which  this  appeal  was  taken. 

It  appears  from  the  complaint  that  prior  to  the  fiscal  year 
1897-1898  the  boundaries  of  said  city  were  altered  so  as  to 
include  certain  territory  formerly  known  as  road  districts  of 
"Temescal"  and  "Bay";  that  certain  persons,  plaintiff's 
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assignors,  were  during  the  whole  of  said  fiscal  year  the  own- 
ers of  certain  property  situated  in  said  territory  so  annexed 
to  said  city.  It  is  alleged  *'that  a  tax  for  road  purposes 
for  said  fiscal  year  of  1897-1898  was,  by  said  defendant 
county,  erroneously  assessed  upon  said  property  of  plaintiff's 
assignors,  then,  as  aforesaid,  forming  a  part  of  said  city  of 
Oakland,  and  said  tax  was,  by  said  defendant  county,  erro- 
neously collected.'*  The  verified  claim  of  plaintiff  was  pre- 
sented to  the  board  of  supervisors  for  allowance,  and  payment 
was  refused.  There  is  no  allegation  that  the  payment  of  the 
taxes  was  made  under  protest.  Defendant  contends,  in  sup- 
port of  the  judgment, — 1.  That  the  payment  having  been 
voluntarily  made,  presumably  with  knowledge  of  the  law 
that  the  tax  was  illegal,  no  recovery  can  be  had ;  and  2.  That 
there  can  be  no  recovery,  because  plaintiflE  did  not  proceed  as 
directed  by  section  3819  of  the  Political  Code. 

1.  The  action  is  brought  under  section  3804  of  the  Political 
Code,  which  reads  in  part  as  follows:  "Any  taxes,  penalties 
or  costs  thereon  paid  more  than  once,  or  erroneously  or 
illegally  collected,  or  any  taxes  paid  upon  an  assessment  in 
excess  of  the  actual  cash  value  of  the  property  so  assessed, 
by  reason  of  a  clerical  error  of  the  assessor,  as  to  the  excess 
in  such  cases,  or  any  tax  paid  upon  an  erroneous  assessment 
of  improvements  on  real  estate  not  in  fact  in  existence  when 
said  tax  became  a  lien,  may,  by  order  of  the  board  of  super- 
visors, be  refunded  by  the  county  treasurer."  The  statute 
provides  a  period  of  limitation  within  which  the  verified 
claim  of  the  taxpayer  must  be  filed  with  the  supervisors,  but 
the  demurrer  raises  no  question  on  this  point. 

We  think  the  cases  of  Hayes  v.  County  of  Los  Angeles,  99 
Cal.  74,  Mid  Pacific  Coast  Co.  v.  Wdls,  134  Cal.  471,  supported 
as  they  are  by  the  decisions  of  other  appellate  courts,  under 
statutes  similar  to  our  own,  must  control  the  question  now 
here,  and  require  a  reversal  of  the  judgment.  In  the  first 
of  these  cases  certain  real  estate  had  been  assessed  to  the 
owner,  who  paid  the  tax,  and  also  had  been  assessed  to  another 
person,  who  did  not  pay  the  tax.  The  property  was  adver- 
tised and  sold  for  delinquent  taxes,  the  purchaser  voluntarily 
paying  the  amount  bid.  His  assignee  of  the  certificate  of 
purchase  was  refused  a  deed  by  the  tax-collector  on  the 
ground  that  the  tax  had  been  paid  prior  to  the  payment 
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shown  in  the  certificate.  He  thereupon  presented  a  claim 
for  the  amount  paid  by  his  assignor  on  account  of  the  double 
assessment,  which  the  board  refused  to  allow,  and  he  there- 
after brought  his  action.  The  court  held  that  it  was  not 
optional  with  the  supervisors  to  refund  the  amount  paid, 
but  that  the  word  ''may"  in  the  act  means  ''shall''  It  was 
also  held  that  the  doctrine  of  caveat  emptor  as  applied  to 
purchasers  at  a  tax-sale  had  no  application,  and  the  court 
said:  "Section  3804  was  enacted  to  do  justice  in  a  class  of 
cases  where,  but  for  its  provisions,  the  application  of  the 
doctrine  of  caveat  emptor  would  work  a  hardship  to  citizens 
who  had  paid  money  which  it  was  inequitable  for  the  county 
to  retain."  The  question  arising  upon  a  voluntary  payment 
was  more  fully  discussed  in  the  second  of  the  cases  above 
cited.  In  that  case  the  plaintiff  by  mistake  returned  in  his 
statement  to  the  assessor  property  in  excess  of  that  owned 
by  it,  although  in  striking  the  balance  of  assessable  property 
the  true  amount  was  stated.  The  assessor  assumed  to  correct 
this  balance  to  make  it  conform  to  the  amount  shown  in 
the  return  statement  When  the  tax-bill  was  printed  plain- 
tiff discovered  the  mistake,  but  voluntarily  paid  the  full 
amount  of  the  taxes  charged,  and  thereupon  presented  its 
claim  to  the  supervisors  under  section  3804,  which  was 
allowed.  The  auditor  refused  payment,  and  plaintiff  peti- 
tioned the  court  for  a  writ  of  mandate,  which  was  refused, 
and  the  petition  was  dismissed  on  demurrer. 

Answering  the  question  whether  the  tax  thus  illegally 
collected  should  be  retained  by  the  county  authorities,  this 
court  said:  "It  surely  would  be  in  violation  of  honesty  and 
fair  dealing  for  them  to  do  so.  Is  it  in  violation  of  law  for 
them  to  refund  it  t  We  think  not.  The  board  were  authoriised 
to  order  the  money  refunded  under  section  3804  of  the  Po- 
litical Code"  (quoting  it).  "This  being  a  remedial  statute, 
it  should  be  liberaUy  construed  so  as  to  carry  out  its  intent 
and  object."  The  court  quotes  approvingly  from  Matter  of 
Adams  v.  Monroe  County  Supervisors,  154  N.  Y.  625,  where, 
under  a  similar  statute,  the  court  said:  "This  is  not  a 
common-law  action  to  recover  an  illegal  tax  paid  under 
duress  in  law  or  in  fact.  .  .  .  This  is  a  proceeding  under  a 
special  statute,  which  confers  power  upon  the  supervisors 
to  refund  to  any  person  the  amount  of  an  illegal  tax  collected 
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from  him.  .  .  .  This  proceeding  was  not  governed  by  the 
technical  roles  that  apply  to  actions  at  law  to  recover  money 
voluntarily  paid.  The  statute  furnishes  a  convenient  and 
summary  remedy  which  enables  the  county  to  restore  without 
litigation  or  expense  what  it  ought  not  to  retain,  and  a  citizen 
who  has  paid  an  illegal  tax,  without  waiting  to  have  his  prop- 
erty advertised  and  sold,  to  obtain  justice.  The  benefits  of 
the  statute  are  not  confined  to  parties  who  have  paid  an 
illegal  tax  upon  compulsion,  but  extend  to  all  persons  who 
have  paid  taxes  they  were  not  legally  bound  to  pay.'*  So 
held  also  in  DuBois  v.  Lake  County,  10  Ind.  App.  348,  and 
other  cases  cited.  Under  similar  statutes  the  question  will 
be  found  similarly  decided  in  the  following  cases:  City  of 
Indianapolig  v.  McAvoy,  86  Ind.  587 ;  Board  of  Commissioners 
of  Howard  County  v.  Armstrong,  91  Ind.  528;  The  City  of 
IndianapoUs  v.  Vajen,  111  Ind.  240.  In  these  cases  the 
genial  rule  as  to  voluntary  payments  is  conceded  and  the 
authorities  are  cited,  but  it  was  held  that  the  statute  **  changes 
the  rule  recognized  by  the  authorities  cited  above  on  the 
subject  of  refunding  taxes,  and  requires  taxes,  however  vol- 
untarily paid,  to  be  refunded  upon  proof  that  such  taxes 
were  wrongfully  assessed."  (Commissioners  of  Howard 
County  V.  Armstrong,  91  Ind.  528.)  In  an  Iowa  case  (Lau- 
man  v.  County  of  Des  Moines,  29  Iowa,  310,)  the  court  said 
of  the  statute:  ** Cases  arising  in  other  states  where  they 
have  no  such  statutes  are  of  little  assistance,  giving  us  next 
to  no  aid.  To  recover  this  money  it  makes  no  difference  that 
the  plaintiff  failed  to  seasonably  apply  to  the  county  board 
of  equalization,  nor  that  he  knew  that  the  property  was  treat- 
ed as  taxable,  nor  that  he  may  have  assisted  in  listing  the 
same.  If,  notwithstanding  all  this,  it  was  thereafter  found, 
that  is,  after  he  had  paid  the  same,  to  be  erroneous  or  illegal, 
the  supervisors  are  required  to  refund  the  same.  And  thus 
it  will  be  seen  that  the  citizen  has  a  continuing  security  that 
his  tax,  if  paid  under  an  illegal  or  erroneous  assessment  or 
levy,  shall  be  returned  to  him.  The  law  thus,  as  it  were,  holds 
out  an  inducement  to  him  to  be  prompt  in  rendering  aid  to 
the  assessor,  and  in  the  payment  of  his  taxes.'' 

If  the  legislature  had  intended  to  restrict  the  power  of 
the  board  to  refund  to  cases  where  the  taxes  had  been  invol- 
untarily paid  or  paid  under  protest,  it  would  have  so  said,  as 
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it  did  in  the  cases  brought  under  section  3819,  where  relief 
18  given  by  action  in  the  courts. 

Some  remarks  in  the  decisions  of  the  court  maj  at  first 
glance  appear  to  be  in  conflict  with  the  conclusion  above 
reached.  In  Younger  v.  Board  of  Supervisors,  68  Cal.  242, 
for  example,  it  was  said  that  the  money,  being  voluntarily 
paid,  was  not  recoverable  back  by  action.  But  the  only  ques- 
tion decided  was,  that  '*a  tribunal  exercising  judicial  powers 
cannot  be  compelled  how  to  act."  In  Loomis  v.  The  County 
of  Los  Angeles,  59  Cal.  456,  (apparently  followed  in  Brooks 
V.  County  of  Tulare,  117  Cal.  465,)  it  was  held  that  section 
3804  does  not  apply.  In  the  Tulare  County  case  the  court 
said  there  was  a  plain  distinction  between  it  and  the  case  of 
Hayes  v.  Los  Angeles  County,  99  Cal.  74,  thus,  inferentially 
at  least,  approving  that  case,  as  the  court  distinctly  did  in 
Pacifio  Coast  v.  Wells,  134  Cal.  471.  In  this  latter  case, 
Phdan  v.  San  Francisco,  120  Cal.  1,  and  Booney  v.  Snow, 
131  Cal.  51,  were  shown  not  to  be  in  conflict  with  the  case 
then  before  the  court.  In  San  Diego  etc.  Co.  v.  La  Presa 
School  Dist.,  122  Cal.  100,  the  action  was  at  common  law, 
section  3804  was  not  drawn  in  question,  and  no  claim  was 
first  presented  to  the  board  of  supervisors.  It  must  be  ad- 
mitted that  there  is  apparent  conflict  in  the  decisions,  but 
we  think  this  has  arisen  in  part  through  expressions  not 
necessary  to  the  decision  in  some  of  the  cases,  and  in  part 
from  confounding  the  rule  applicable  to  common-law  actions 
where  payment  was  voluntary  with  the  rule  which  should 
apply  where  the  action  was  brought  under  section  3804  after 
the  board  of  supervisors  has  refused  to  refund  the  tax.  How- 
ever this  may  be,  we  are  clearly  of  the  opinion  that  section 
3804  was  intended  to,  and  plainly  does,  aflFord  relief  in  all 
cases  coming  within  its  provisions.  In  making  a  claim  under 
this  section  to  the  board  of  supervisors  it  is  not  required 
that  the  claimant  should  allege  or  prove  involuntary  pay- 
ment or  payment  under  protest;  neither  is  such  allegation 
or  proof  afterwards  necessary  where  the  claimant,  on  refusal 
of  the  board  to  refund  the  tax,  resortj*  tn  the  court  to  enforce 
the  same  claim. 

2.  It  is  urged  that  plaintiff  cannot  recover  because  it  did 
not  proceed  under  section  3819  of  the  Political  Code.  The 
section  gives  an  action  against  the  county  where  the  owner 
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of  any  property  assessed  therein  claims  that  the  assessment 
is  void  in  whole  or  in  part,  and  the  owner  pays  the  tax  under 
protest,  in  writing  stating  the  grounds  of  his  claim.  ''Such 
owner  may  at  any  time  within  six  months  after  such  payment 
bring  an  action  against  the  county."  Several  cases  have  been 
brought  under  this  section  that  found  their  way  here,  but 
the  court  has  not  heretofore  held,  nor  been  asked  to  hold, 
that  the  remedy  there  afforded  is  exclusive,  as  is  now  con- 
tended. Pacific  Coast  Co.  v.  Wells,  134  Cal.  471,  was  decided 
since  section  3819  was  in  force,  although  the  question  now 
presented  was  not  raised.  We  think  section  3804  was  intended 
to  give  relief  through  the  board  of  supervisors  without  the 
necessity  of  resorting  to  the  courts,  while  section  3819  was 
intended  to  furnish  a  remedy  in  certain  cases  through  the 
courts  alone,  and  when  the  directions  of  the  act  are  followed 
it  is  provided  that  the  payment  of  the  tax  ''shall  in  no  case 
be  regarded  as  voluntary  payment.'*  Section  3819  furnishes 
a  remedy  entirely  independent  of  that  afforded  by  section 
3804  and  cannot  be  regarded  as  exclusive.  The  owner  of 
any  property  assessed  in  the  county  "may  pay  the  same  to 
the  tax-collector  under  protest,"  etc.,  and  have  his  action 
in  the  court  as  by  the  act  provided.  But  there  is  nothing  in 
the  act  from  which  an  intention  of  the  legislature  may  be 
derived  that  the  board  of  supervisors  may  not,  under  the 
provisions  of  section  3804,  proceed  to  hear  and  determine  a 
claim  presented  under  that  section.  Cases  may  arise  under 
this  latter  section  which  could  not  be  reached  by  section  3819. 
Other  cases  may  arise  where  the  taxpayer  might  at  his  option 
proceed  under  whichever  section  he  thought  most  likely  to 
give  him  speedy  relief.  Respondent's  contention  in  effect 
would  make  section  3819  work  a  repeal  of  section  3804.  But 
to  do  this  it  should  appear  from  the  last  act  (and  section 
3819  was  passed  subsequently  to  section  3804)  that  it  was 
intended  to  take  the  place  of  or  repeal  the  former,  or  that 
the  two  acts  are  so  inconsistent  that  effect  cannot  be  given 
to  both.  (Capron  v.  Hitchcock,  98  Cal.  427.)  This  cannot 
be  said  of  the  section  in  question. 

We  advise  that  the  judgment  be  reversed,  with  direction  to 
overrule  the  demurrer. 

Gray,  C,  and  Haynes,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  direction  to  overrule  the  demurrer. 
McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[L.  A.  No.  1204.    Department  Two.— April  1,  1904.1 

S.  McG.  ISOM,  AppeUant,  v.  W.  P.  BOOK,  and  THE  EEX 
CRUDE  OIL  COMPANY,  Respondents. 

Waste  bt  Tenant — Trkblb  Daicaobs — Ck>NSTBUonoN  of  Code— Disorx- 
TK)N  of  Couet. — Beetion  732  o£  the  Code  o£  Civil  Procedure,  pro- 
viding that  damages  for  waste  by  certain  parties,  indnding  a 
tenant  for  years,  may  be  trebled,  is  not  mandatory,  but  leaves  the 
matter  in  the  discretion  of  the  court,  which  will  not  be  interfered 
with  upon  appeal  where  the  circumstances  do  not  show  aa  abuse 
of  discretion. 

Id. — Oil  Obtained  under  Jt'aAUDXTLBNT  Lease— Loss  of  Tenants — ^Ex- 
penses Disallowed — ^Pbopeb  Disobetion. — ^Where  damages  for  the 
commission  of  waste  by  the  extraction  of  oil  under  a  lease  of  land 
for  tenement  purposes,  fraudulently  obtained,  were  allowed  for  the 
full  value  of  the  oil  obtain^  from  the  land,  without  any  offset  for 
expenses  of  any  kind,  and  the  expenses  incurred  by  the  tenants, 
besides  the  loss  of  the  oil,  exceeded  the  amount  of  treble  damages, 
the  court  properly  exercised  its  discretion  in  not  trebling  the 
judgment  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  W.  Button,  and  Works,  Lee  &  Works,  for  Appellant 

Charles  L.  Batcheller,  for  Respondents. 

GRAY,  C. — In  this  action  it  appears  that  the  defendant 
Book  obtained  a  lease  of  certain  oil-bearing  llmds  in  Los 
Angeles  County  from  the  plaintiff.  Book  lived  in  Los  Ange- 
les, and  the  plaintiff  was  in  the  state  of  Mississippi  Book 
knew  that  the  land  was  oil-bearing  and  fraudulentlj  con- 
cealed the  fact  from  plaintiff,  and  representing  to  her  that 
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he  wanted  the  land  to  erect  thereon  a  tenement-house,  he 
thus  obtained  a  lease  thereof  for  the  period  of  three  years, 
with  the  privilege  of  five  more,  at  an  annual  rent  of  one 
hundred  dollars.  In  the  lease  nothing  was  said  about  oiL 
Thereafter,  on  discovering  that  defendants  had  been  taking 
oil  from  the  land,  plaintiff  served  notice  of  rescission  of  the 
lease  on  them  and  commenced  this  action  for  waste,  and 
recovered  judgment  for  the  full  value  of  the  oil  extracted 
by  defendants.  Plaintiff  appeals  from  the  judgment  for  the 
reason  that  the  trial  court  refused  to  treble  the  damages  in 
accordance  with  the  prayer  of  her  complaint. 

It  is  contended  by  her,  first,  that  section  732  of  the  Code 
of  Civil  Procedure  is  mandatory  in  its  effect,  and  makes  it 
the  imperative  duty  of  the  court  to  treble  the  damages  which 
the  plaintiff  is  found  to  have  suffered.  It  is  contended,  sec- 
ondly, that  if  this  construction  of  the  statute  be  not  correct, 
it  nevertheless  appears  from  the  evidence  that  the  court 
abused  its  discretion  in  not  trebling  the  damages,  and  the 
judgment  for  that  cause  should  be  reversed  with  instructions 
to  treble  the  damages. 

The  first  of  these  questions  was  determined  by  this  court 
in  a  case  involving  much  of  the  same  evidence  here  presented, 
and  brought  by  this  plaintiff  against  a  corporation  that  had 
succeeded  to  the  interest  of  the  defendants  herein  in  the 
lease  here  in  question.  (Isom  v.  Rex  Crude  OU  Co.,  140  Cal. 
678.)  It  was  held  in  that  case  that  the  said  section  732  of 
the  Code  of  Civil  Procedure  was  not  mandatory,  but  left  it 
to  the  discretion  of  the  court  to  say  whether  the  damages 
should  be  trebled.  The  facts  in  this  case,  as  they  will  herein- 
after appear,  tend  to  convince  us  that  the  conclusion  reached 
in  our  former  decision  was  just 

The  correct  exercise  of  the  discretion  of  the  trial  court  in 
refusing  to  treble  the  damftges  may  be  best  illustrated  by  a 
quotation  from  the  opinion  of  that  court  as  follows:  **But 
in  the  adjustment  of  the  rights  of  the  parties  involved  in  this 
action,  without  the  treble  damages,  there  will  be  certain 
benefits  conferred  on  the  plaintiff  and  certain  losses  suffered 
by  the  defendants  which  militate  strongly  against  the  granting 
of  such  penal  damages.  The  plaintiff,  it  is  true,  has  been 
deprived  of  her  oil  taken  and  sold  by  the  defendants.  But 
by  the  rules  of  law  concerning  the  measure  of  damages  she 
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is  entitled  to  full  gross  value  of  all  the  oil  taken  and  sold 
by  the  defendants,  without  deduction  either  for  the  running 
expenses  of  the  pumping-plant  by  which  it  was  extracted, 
the  expenses  of  storing  and  marketing  the  oil,  or  of  drilling 
the  well  from  which  it  was  taken.  And  in  estimating  the 
damages  above  given,  no  allowance  was  made  for  either  of 
these  items,  although  it  was  shown  that  the  defendants  have 
expended  forty-five  hundred  dollars  for  drilling  the  well, 
fifteen  hundred  dollars  for  deepening  the  same,  and  about 
seven  hundred  and  fifty  dollars  for  pumping  and  marketing 
the  oil,  making  about  six  thousand  seven  hundred  and  fifty 
dollars  in  all.  It  is  reasonably  certain  that  the  plaintiff 
herself  could  not  have  obtained  this  oil  without  the  expendi- 
ture of  an  equal  sum  of  money,  and  yet  under  the  rules  of 
law  in  relation  to  damages  for  trespass  and  waste,  the  de- 
fendants must  pay  the  plaintiff  for  all  the  oil  they  obtained, 
with  no  offset  for  expenses.  They  are  thus  mulcted  to  the 
amount  of  six  thousand  dollars  for  their  misconduct  in  en- 
deavoring to  obtain  the  plaintiff's  property  for  nothing,  and 
the  plaintiff  is  gainer  to  the  extent  of  two  thousand  dollars, 
which  she  receives  free  of  expense.  It  is  true  it  appears  that 
the  defendants,  before  this  action  was  begun,  sold  this  weU 
with  others  to  a  third  person,  at  a  price  of  two  thousand  dol- 
lars, or  thereabouts.  But  it  is  not  at  all  certain  that  they 
will  not  have  to  repay  this  to  the  purchaser,  and  it  appears 
that  the  plaintiff  has  also  recovered  from  the  purchaser  the 
value  of  the  oil  subsequently  pumped  from  the  lot,  so  that 
the  sale  did  not  deprive  the  plaintiff  of  any  right,  and  even 
if  the  defendants  keep  the  price,  they  will  still  be  losers  to 
the  extent  of  four  thousand  seven  hundred  and  fifty  dollars. 
This  state  of  affairs  does  not  seem  to  call  for  any  puni^ment 
of  the  defendants  at  the  hands  of  the  court,  nor  does  it  arouse 
much  sympathy  for  the  fortunate  plaintiff,  who  by  this 
method  has  obtained  much  more  for  her  oil  than  she  could 
have  gotten  had  she  undertaken  the  enterprise  on  her  own 
account.  For  these  reasons  treble  damage^  will  be  refused 
and  judgment  be  given  only  for  the  actual  value  of  the  oil 
Bold.'* 

The  judgment  was  for  two  thousand  dollars.  To  add  four 
thousand  dollars  more  to  a  loss  already  sustained  of  about 
six  thousand  dollars  would  be  a  large  fine  for  the  fraudulent 
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acts  of  defendants,  and  we  are  not  at  all  surprised,  therefore, 
that  the  trial  judge  used  the  discretion  reposed  in  him  by 
the  law  as  he  did. 
We  advise  that  the  judgment  be  afSrmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[L.  A.  No.  1196.    Department  Two.— April  1,  1004.1 

CITY  OP  SANTA  BARBARA,  Respondent,  v.  ALFRED 
DAVIS,  Appellant,  and  WALTER  J.  STAFFORD,  In- 
tervener, Appellant. 

Municipal  Charted — Powkb  of  City  Council — ^Puechase  of  Site  fob 
Engine-House — Presumption  of  Good  Faith — Mandamus. — Where 
the  charter  of  a  city  aathorizee  it  to  acquire  land  neceesarj  or  eon- 
venient  for  municipal  purposes,  the  dtj  council  may  purchase  land 
declared  to  be  necessary  and  convenient  as  a  site  for  a  fire-engine- 
house;  and  where  there  is  nothing  in  the  charter  requiring  it,  the 
'city  council  need  not  include  in  the  ordinance  for  the  purchase 
a  provision  for  the  building,  nor  declare  their  intention  in  reference 
thereto  further  than  is  indicated  by  the  purchase  of  a  site  for  that 
purpose.  It  must  be  presumed  that  the  city  council  has  acted,  and 
will  act,  in  good  faith;  and  their  decision  and  declaration  as  to  the 
necessity  of  the  purchase  for  such  site  is  not  open  to  review  by  the 
eity  clerk  or  by  a  taxpayer.  Mandamus  will  lie  to  compel  the  city 
derk  to  draw  his  warrant  for  the  purchase  money,  as  provided  in 
the  ordinance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion. 

Canfield  &  Starbuek,  for  Appellants. 

Henley  C.  Booth,  for  Respondent. 
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GRAY,  C. — ^An  application  was  made  in  the  court  below 
by  the  plaintiff  city  for  a  writ  of  mandate  to  compel  the  city 
clerky  Davis,  to  indorse  the  action  of  plaintiff's  city  council 
in  allowing  the  claim  of  Mercedes  Gutierrez  for  sixteen  hun- 
dred dollars  for  the  agreed  purchase  price  of  a  site  for  a 
fire-engine-house,  upon  said  claim,  and  issue  his  warrant  for 
said  amount.  The  writ  wsb  granted,  and  the  defendant, 
Davis,  appeals.  Stafford,  who  intervened  as  a  taxpayer,  also 
appeals. 

The  position  of  both  the  defendant  and  the  intervener  is, 
that  the  plaintiff's  charter  does  not  authorize  the  purchase  of 
land  for  buildings  which  its  council  may  or  may  not  thereafter 
determine  to  build,  but  only  for  buildings  which  the  council 
has  already  actually  and  definitely  determined  to  build,  and 
that  in  this  case  no  determination  of  the  council  actually  to 
build  the  engine-house  mentioned  in  the  ordinance  is  shown. 

The  provisions  of  the  charter  relating  to  the  subject  are 
as  follows:  "Said  corporation  shall  have  power:  •  .  .  4.  To 
acquire,  receive,  hold,  and  enjoy  real  and  personal  property 
within  and  without  its  territory,  necessary,  or  convenient  for 
municipal  purposes,  or  for  the  exercise  of  the  powers  granted 
to  said  corporation,  and  sell,  convey,  and  dispose  of  the  same 
for  the  common  benefit."  (Stats.  1899,  sec.  4,  p.  451.)  Again 
it  is  provided:  "The  council  shall  have  the  power  by  or- 
dinance: ...  36.  To  provide  and  maintain  all  public  build- 
ings, parks,  or  squares,  necessary  or  proper  for  the  use  of 
the  city,  and  to  acquire  lands  therefor,  and  for  other  public 
uses  within  or  without  the  city."  (Stats.  1899,  sec.  43, 
pp.  457,  460,  sub-sec.  36.) 

The  council  of  said  city  duly  adopted  an  ordinance  which 
recited  the  public  necessity  of  purchasing  a  certain  lot  of 
land  belonging  to  Mercedes  Gutierrez,  particularly  described 
said  land,  and  went  on  to  recite  as  follows :  "That  said  public 
interest,  convenience,  and  necessity  demand  and  require  said 
purchase  of  said  lot  of  land  for  the  purpose  of  erecting  thereon 
a  building  for  said  city,  to  wit,  a  municipal-building  site  which 
shall  accommodate  and  be  sufficient  for  a  building  to  house 
and  protect  the  fire-engine,  hose-cart,  and  horses  therefor 
belonging  to  said  city,  and  such  further  fire  appliances  as 
may  now  be  owned  or  shall  hereafter  be  acquired  for  said 
city ;  that  said  city  does  not  now  own  or  control  a  lot  of  land 
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therein  which  is  suitable  or  proper  or  which  can  legally  be 
used  for  the  building  or  erection  of  a  municipal  building 
for  the  purposes  hereinabove  specified ;  that  the  ground  floor 
of  the  city  hall  of  said  city  now  being  used  for  said  purposes 
is  unsuitable  and  inadequate  therefor;  that  said  city  can 
acquire  said  lot  of  land  in  no  other  way  than  by  purchase, 
and  said  city  can  acquire  no  lot  of  land  suitable  for  the 
above-specified  purpose  other  than  by  a  purchase,  and  that 
the  sum  of  sixteen  hundred  dollars  ($1,600)  is  a  fair,  reason- 
able, and  just  sum  to  be  paid  for  the  lot  of  land  hereinabove 
described/* 

The  ordinance  then  goes  on  to  recite  that  the  owner  of 
the  lot  has  deposited  with  the  city  clerk  a  deed  for  said  lot 
to  said  city,  and  provides  for  the  payment  of  the  consideration 
of  sixteen  hundred  dollars  on  presentation  of  a  certificate  of 
the  city  attorney  as  to  the  title  and  a  verified  demand  against 
the  city  from  said  owner  presented  and  passed  upon  as  pro- 
vided by  law. 

Beyond  any  question  this  is  an  ordinance  for  the  purchase 
of  the  land. 

The  purpose  for  which  the  land  is  to  be  purchased  clearly 
appears  from  the  ordinance. 

There  is  nothing  in  the  quoted  provisions  of  the  city  charter 
that  requires  the  city  council  to  provide  a  building  or  to 
provide  for  a  building  or  even  to  declare  an  intention  to 
construct  a  building  before  purchasing  a  site  for  a  building 
found  by  them  to  be  a  public  necessity  and  convenience  for 
the  city.  In  the  natural  order  of  things,  the  procurement  of 
a  site  for  a  building  is  the  first  step  preparatory  to  the 
construction  of  a  building,  and  in  the  absence  of  any  statutory 
direction  to  that  effect  we  can  see  no  good  reason  why  a 
city  council  should  be  required  to  precede  the  provision  of 
a  site  for  a  building  with  any  other  provision  concerning  such 
building.  It  will  in  the  nature  of  things  be  time  enough  to 
provide  the  building  as  well  as  to  provide  further  for  the 
building  after  the  site  for  it  shall  have  been  secured. 

We  do  not  attempt  to  reply  to  the  arguments  of  appellant 
in  detail,  but  content  ourselves  with  saying  that  whether  the 
rule  of  construction  applied  to  the  charter  of  the  city  be  strict 
or  liberal,  there  is  nothing  in  it  that  can  reasonably  be  con- 
strued to  mean  that  the  power  of  the  council  to  provide  a 
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site  for  any  municipal  building  shall  be  conditioned  or  de- 
pendent upon  their  previously,  or  at  the  same  time,  making 
any  provision  for  the  erection  of  a  building  upon  such  site 
or  upon  their  making  any  record  of  their  intention  or  decision 
to  erect  such  building.  It  will  be  presumed  that  the  council 
has  acted,  and  will  act,  in  good  faith,  and  their  decision  and 
declaration  that  public  necessity  demands  the  purchase  of 
the  lot  of  land  ''for  the  purpose  of  erecting  thereon  a  build- 
ing for  said  city"  is  not  open  to  review  by  the  city  clerk  or 
any  other  city  o£Scer.  Nor  is  it  open  to  attack  by  said  derk 
or  by  a  taxpayer  on  any  such  ground  ad  that  the  city  council 
did  not  in  fact  intend  to  carry  out  the  purpose  of  the  purchase 
as  clearly  indicated  by  the  ordinance  itself,  to  at  some  future 
time  erect  a  building  upon  the  land.  The  allegation  of  the 
intervener's  complaint  to  the  effect  that  the  city  and  city 
council  did  not  intend  to  erect  any  building  on  the  lot  at 
the  time  the  ordinance  was  passed  is  immaterial.  The  city 
can  only  act  in  the  matter  by  ordinance  duly  passed,  and 
the  material  question  is,  not  what  they  intended  to  do,  but 
what  did  they  do  by  ordinance.  Their  intention  appears,  bo 
far  as  is  necessary  to  be  shown,  from  the  ordinance.  The 
allegation  of  intervener's  complaint  that  the  city  had  not 
provided  for  any  building  was  also  immaterial  for  reasons 
already  stated.  Findings  as  to  those  allegationa  were  also 
immaterial. 
We  advise  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  8594.    Department  Two.— April  2,  1904.] 

GEORGE  W.  KLINE,  Plaintiflf  in  Interpleader,  v.  HENRY 
MOHR,  Respondent,  and  H.  I.  KOWALSKY,  Appel- 
lant. 

Iktbrplsadxr  bt  Bailbe — Plkdgs  or  Note  without  Notice  or  Pabt  Ik- 
TEEBST— Former  Adjudication — ^EMroROEMSNT  or  Puedob  against 
Part  Ownbr. — ^In  an  action  of  interpleader  brought  by  a  bailee 
of  moneys  paid  by  the  maker  of  a  note,  between  one  who  took 
as  pledgee  of  the  note  from  the  payee  and  one  who  claimed  as  owner 
of  a  part  interest  in  the  note  held  by  the  payee,  a  final  judgment 
in  a  former  action  by  the  pledgee  to  enforce  the  pledged  note,  and 
other  notes^  in  which  such  claimant  of  a  part  interest  intervened 
to  enforce  his  rights  against  the  pledgee,  and  in  which  the  court 
found  that  the  pledgee  took  from  the  payee  without  notice  of  such 
part  interest,  and  held  the  whole  note  as  security  for  other  notes  for 
sums  in  excess  of  the  whole  amount  found  due  upon  the  pledged 
note,  and  that  such  claimant  was  entitled  to  nothing  as  against 
the  pledgee  on  account  of  the  amount  found  due  thereon  against 
the  maker,  is  res  adjudioata  as  betwe^i  the  pledgee  and  such 
claimant. 

Id. — Appeal  from  Jthx^ment — Goicpromise  or  Pledobb  with  Maker — 
Payment  or  Larger  Sum. — ^Where  the  judgment  became  final  as 
between  the  pledgee  and  the  part  owner,  the  latter  cannot  claim 
any  interest  in  a  compromise  made  between  the  pledgee  and  the 
maker  of  the  note  by  which,  in  consideration  of  a  diflmissal  of  an 
appeal  by  the  pledgee  as  against  the  maker,  the  maker  paid  an 
amount  in  excess  of  the  judgment  in  favor  of  the  pledgee  against 
the  maker. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion.  Further  facts  are 
stoted  in  the  case  of  Mohr  v.  Byrne,  132  Cal.  251,  252,  and  135 
Gal.  88-90. 

A.  A.  Sanderson,  and  Weil  &  Lippitt,  for  Appellant 

Aylett  R.  Cotton,  for  Respondent 

Lloyd  &  Wood,  for  Plaintiff  in  Interpleader. 

CHIPMAN,  C. — ^The  following  statement  is  taken  from 
appellant's  brief  as  giving  substantially  about  all  of  the 
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conceded  facts  which  are  essential  to  a  comprehension  of  the 
controversy  :— 

''This  is  an  appeal  in  an  interpleader  suit  from  a  judgment 
on  the  pleadings,  and  the  sole  question  involved  is  whether 
certain  findings  made  by  the  court,  in  an  action  referred  to 
as  No.  57,169  in  respondent's  answer  and  cross-complaint, 
is  a  bar  to  appellant's  case.  The  appellant  herein  attempted 
to  reach  this  point  by  a  motion  to  strike  out  the  facts 
constituting  the  plea  of  res  adjudicata,  which  was  de- 
nied by  the  lower  court,  and  upon  the  appellant's  fail- 
ure to  deny  the  facts  constituting  said  plea  in  his 
answer  to  the  cross-complaint,  judgment  was  given  on  the 
pleadings. 

'*In  order  to  make  the  rather  involved  facts  in  this  case 
clear  and  to  present  them  in  chronological  order,  it  will  be 
necessary  to  begin  with  the  facts  as  shown  in  the  action  re- 
ferred to  as  No.  57,169. 

'*It  appears  that  one  Kate  C.  Perry,  on  November  9,  1892, 
made  and  executed  a  note  to  Solomon  Ephraim  for  $12,000, 
and  that  on  November  15,  1892,  the  appellant,  Henry  I. 
Kowalsky,  bought  a  half  interest  in  said  note.  'Ephraim,  how- 
ever, retained  possession  of  the  note,  and  thereafter  indorsed 
it  to  the  respondent,  Henry  Mohr,  to  be  held  by  said  Mohr 
as  security  for  a  $2,000  note  made  by  Ephraim  and  Kowalsky 
to  said  Mohr.  That  from  time  to  time  thereafter,  and  up  to 
1894,  Ephraim  borrowed  additional  sums  of  money  from 
Mohr  and  gave  his  individual  notes  therefor,  and  agreed  ver- 
bally with  him  that  said  $12,000  note  should  be  held  to  secure 
the  later  notes  given  by  him  to  Mohr.  These  later  notes 
amount  in  all  to  $7,050,  besides  interest 

"In  the  mean  time  respondent  Mohr  had  loaned  certain 
sums  of  money  to  Mrs.  Perry,  the  maker  of  the  $12,000  note, 
and  took  her  notes  therefor,  and  on  the  sixth  day  of  Novem- 
ber, 1896,  filed  an  action  referred  to  as  No.  57,169,  in  which 
he  sought  to  enforce  the  payment  of  the  $12,000  note  and  the 
other  notes  which  he  held  of  Mrs.  Perry.  The  aggregate 
amount  of  the  notes  involved  in  the  action,  including  the 
$12,000  note  (held  by  Mohr  as  security  for  the  $7,050  first 
above  referred  to),  was  $27,300.  Kowalsky  intervened  in  said 
action,  and  alleged  that  he  was  the  owner  of  a  one-half  inter- 
est in  the  $12,000  note;   that  Mohr  at  the  time  he  received 
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said  $12,000  note  as  seonrity  took  with  notice  to  his  (Eowal- 
sky's)  rights^  and,  accordingly,  prayed  for  a  half  of  said 
note. 

''It  appeared  from  the  evidence  adduced  in  that  case  that 
Ephraim  had  given  but  $4,000  to  Mrs.  Perry,  and  had  re- 
ceived a  $12,000  note  in  consideration  thereof,  and  the  court 
held,  on  these  facts,  that  but  $4,000  and  no  more  should  be 
recovered  on  the  $12,000  note.  The  court  also  found  that 
Mrs.  Perry  was  entitled  to  a  set-off  of  $2,713,  besides  interest 
against  said  $4,000,  said  sum  being  the  amount  of  two  notes 
theretofore  made  by  Ephraim  to  one  Qiannini,  and  trans- 
ferred by  said  Giannini  to  Mrs.  Perry  before  she  had  notice 
of  the  transfer  of  the  $12,000  note  to  Mohr.  The  court  also 
found  that  Eowalsky  and  Ephraim  were  indebted  to  Mohr  on 
a  [the]  $2,000  note  (above  stated).  The  court  also  found 
that  Ephraim  was  indebted  to  Mohr  on  [the]  other  notes 
made  by  him  individually,  subsequent  to  the  $2,000  note, 
which  aggregated  $7,050  (as  above  stated),  besides  interest, 
and  that  Ephraim  and  Mohr  had  agreed  that  Mohr  should 
hold  the  $12,000  note  to  secure  payment  of  these  individual 
notes  of  Ephraim.  It  also  found  that  Mohr  took  said  $12,000 
note  without  notice  of  Kowalsky's  interest,  and  on  these  find- 
ings ordered  judgment  that  Kowalsky  was  entitled  to  nothing 
of  the  $4,000  allowed  on  the  $12,000  note.  The  other  notes 
which  had  been  given  by  Mrs.  Perry  to  Mohr  were  in  the 
same  situation  as  the  $12,000  note,  and  were  scaled  down  by 
the  court  to  the  amount  which  had  been  paid  for  them,  and 
whereas  Mohr  had  prayed  for  a  judgment  of  some  $27,300, 
he  only  obtained  a  judgment  for  $10,317.74. 

"Mohr  and  Kowalsky  appealed,  but  the  appeals  were  dis- 
missed as  to  Mrs.  Perry,  and  affirmed  as  between  Mohr  and 
Kowalsky,  and  the  judgment  in  No.  57,169  thereupon  became 
final.  (See  Mohr  v.  Byrne,  135  Cal.  87.)  It  further  appears, 
however,  that  in  consideration  of  the  dismissal  of  the  appeal 
against  Mrs.  Perry  by  Mohr,  he  received  a  sum  of  money 
largely  in  excess  of  the  amount  of  the  judgment  in  the  way 
of  a  compromise  of.  his  claim,  to  wit:  the  sum  of  $21,250. 
This  was  long  after  the  judgment  had  been  rendered  in  the 
lower  court  (and  while  the  appeal  was  pending  in  the  supreme 
court),  so  that  instead  of  receiving  $10,317.74  from  Mrs. 
Perry,  respondent  Mohr  was  to  receive  $21,250.     (Mohr  dis- 
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missed  his  appeal  in  consideration  of  the  compromise.    Eo- 
walsky  had  dismissed  his  appeal  previously.) 

"Of  this  $21,250,  $10,000  was  placed  in  the  hands  of 
the  plaintiff  Kline  to  await  adjustment  of  a  controversy 
between  Mohr  and  Kowalsky,  and  Kline  being  unable  to 
determine  which  of  the  parties  was  entitled  to  the  money, 
filed  this  action,  praying  that  said  parties  be  required  to 
interplead. 

''The  defendants  Mohr  and  Kowalsky  filed  their  respective 
.pleadings,  Kowalsky  alleging  that  he  was  entitled  to  $6,000 
and  interest  as  the  owner  of  one  half  of  the  $12,000  note,  and 
that  Mohr  took  the  same  with  notice  of  his  rights,  while  Mohr 
pleaded  the  judgment  of  the  former  action,  No.  57,169,  and 
claims  therefrom  that  while  it  was  found  that  Kowalsky  was 
the  owner  of  one  half  of  said  $12,000  note,  it  also  found  that 
Mohr  took  said  $12,000  note  as  security  without  notice  of 
Kowalsky 's  rights,  and  that  it  was  agreed  that  he  should 
hold  it  for  an  amount  exceeding  the  $12,000,  which  were  con- 
clusive as  to  the  questions  involved  in  the  interpleader  suit. 
The  making  of  these  findings  in  the  prior  action  was  not 
denied  by  Kowalsky  and  judgment  was  given  on  the  pleadings, 
«o  that  the  sole  question  is  whether  the  findings  that  Mohr 
took  without  notice  of  Kowalsky 's  right,  and  that  he  held 
said  $12,000  note  to  secure  the  later  individual  notes  of 
Ephraim,  are  res  adjvdicata  in  this  action.  If  it  be  so,  the 
judgment  herein  should  be  affirmed;  otherwise  it  must  be 
reversed.** 

Appellant,  Kowalsky,  concedes  that  the  judgment  in  the 
action  No.  57,169,  for  $4,000,  remains  in  full  force  and  was 
final  against  Mrs.  Perry;  he  also  concedes  that  the  $12,000 
note  was  subject  to  the  set-off  of  Mrs.  Byrne,  and  he  also 
concedes  his  liability  for  $2,000,  and  hence,  if  this  were  all 
of  the  case,  it  is  clear  that  it  was  properly  and  finally  deter- 
mined that  Kowalsky  had  no  interest  in  the  $12,000  nota 
But  he  claims  that  the  further  findings  of  the  court  in  that 
action,  that  Mohr  held  this  $12,000  note  to  secure  the  other 
notes  above  enumerated,  and  that  when  Mohr  took  them  he 
had  no  notice  of  Kowalsky  *s  interest  in  the  said  security 
note,  were  not  necessary  findings  in  the  casle,  and  the  court 
had  no  right  to  further  find  and  decide  as  to  these  notes.  It 
is  hence  urged  that  Kowalsky  had  the  right  to  have  his  inter- 
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est  litigated  ''in  the  surplus  money  received  by  Tirtae  of  the 
compromise  after  the  judgment  was  entered  in  case  No. 
57469,"  and  that  this  right  ''cannot  be  barred  by  the  judg- 
ment in  that  ease."  Cases  are  cited  to  the  effect  that  only 
such  facts  found  as  are  sufficient  to  uphold  the  judgment 
conclude  the  parties;  that  the  finding  of  any  fact  on  which 
judgment  is  not  based  is  not  res  adjudicata,  although  it  may 
have  been  litigated  and  found  in  the  prior  action.  To  the 
point  that  the  compromise  was  consummated  subsequent  to 
the  rendition  of  the  judgment  in  case  No.  57,169,  and  hence 
•that  Kowalsky's  rights  were  not  affected  by  it,  Thrift  v.  De- 
laney,  69  Cal.  188 ;  Jones  on  Evidence,  sec.  619 ;  Freeman  on 
Judgments,  sec  329,  are  cited. 

In  Mohr's  action.  No.  57,169,  he  sued  to  recover  from 
Byrne,  Hinckley,  and  other  defendants,  for  $27,500  and 
interest  on  certain  five  notes  above  referred  to, — ^namely,  for 
$12,000,  $7,000,  $3,500,  $2,300,  and  $2,500,  respectively. 
These  notes  were  secured  by  an  agreement  between  Hinckley 
(then  Blythe)  and  Byrne  (then  Perry)  dated  March  12, 
1892,  the  former  assigning  to  the  latter  a  certain  interest  in 
the  Blythe  estate.  These  notes,  however,  were  scaled  down 
at  the  trial,  to  correspond  with  the  consideration  paid,  re- 
spectively, as  follows:  $4,000,  $3,500,  $875,  $1,150,  and  $1,250. 
Kowalsky  was  not  a  defendant  to  that  action  originally,  but 
intervened  with  a  claim  to  the  ownership  of  one  half  of  the 
$12,000  note.  The  court  found  that  Byrne  was  liable  only 
for  $4,000  of  this  note  and  interest,  against  which  she  had  a 
valid  offset  of  $2,713  and  interest.  The  court  also  found  that 
Kowalsky  owed  Mohr  the  $2,000  note  mentioned  in  the  find- 
ings with  interest.  After  deducting  Byrne's  offset  from  the 
$4,000  allowed  on  the  $12,000  note,  there  remained  but  $1,287, 
which  did  not  cover  the  amount  due  from  Kowalsky  to  Mohr, 
and  hence  Kowalsky  could  take  nothing  by  his  intervention. 
In  Mohr's  action.  No.  57,169,  he  sued  also  to  recover  on  cer- 
tain other  notes,  including  Kowalsky's,  which  the  court 
found  were  secured  by  this  $12,000,  the  principal  of  which  ag- 
gregated $9,050,  and  which  the  court  found  were  held  by 
Mohr  so  secured  without  notice  of  Kowalsky's  claim  on  this 
note.  As  to  this  finding  Kowalsky  claims  that  it  was  not 
necessary  to  the  judgment;  that  when  the  court  found 
that  less  than  $2,000  could  be  recovered  on  the  $12,000,  and 
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that  Eowalsky  owed  Mohr  over  that  amount,  the  further 
finding  as  to  Mohr's  interest  in  the  $12,000  note  was  be- 
yond the  power  of  the  court,  and  ''the  question  of  what 
Eowalsky 'a  rights  would  have  been  in  case  more  than  $2,000 
was  recovered  on  the  $12,000  note,  became  a  moot  ques- 
tion, and  the  findings  thereon  could  not  in  any  wise  bind 
Kowalsky."  • 

We  cannot  agree  with  the  appellant  in  this  contention.  The 
issue  of  Mohr's  entire  interest  in  this  note  was  directly  raised 
by  Mohr's  complaint  and  Eowalsky 's  intervention.  The  eight 
notes  claimed  by  Mohr  and  found  by  the  court  to  be  secured 
by  the  $12,000  note,  including  Eowalsky 's  note  for  $2,000, 
constituted  Mohr's  claim  upon  that  note,  and  he  was  entitled 
to  a  finding  not  only  as  to  Eowalsky 's  note  but  the  others 
also.  The  finding  of  Mohr's  interest  in  the  $12,000  note 
cannot  be  said  to  have  related  to  the  Eowalsky  note  alone 
any  more  than  to  any  one  or  all  of  the  other  seven  notes,  for 
Eowalsky  challenged  Mohr's  right  as  to  all  the  notes.  The 
finding,  we  think,  was  not  only  proper  but  was  demanded 
under  the  issues,  for  Mohr  had  the  right  to  have  his  entire 
interest  in  the  $12,000  note  determined,  and  this  finding 
cannot  now  be  divided  to  accommodate  the  claim  of  appellant. 
The  question  raised  by  Eowalsky 's  intervention  was  as  to 
Mohr's  interest  in  the  $12,000,  to  which  Eowalsky  made  claim 
for  one  half,  and  this  involved  Mohr's  right  to  hold  this  note 
as  security  for  the  payment  of  all  of  the  eight  notes.  As  the 
findings  were  within  the  issues,  the  judgment  thereon  became 
final  and  was  res  adjudicata  as  to  the  facts  found.  As  we 
hold  against  appellant  as  to  the  effect  of  the  findings,  there 
would  seem  to  be  no  necessity  for  pursuing  the  matter  of 
the  compromise.  Respondent  shows  quite  clearly  in  his  cross- 
complaint  that  under  the  admitted  findings  of  the  court  as 
to  Mohr's  right  to  hold  the  $12,000  note  as  security,  appellant 
could  by  no  apportionment  of  the  $21,250  agreed  to  be  paid 
on  compromise  be  entitled  to  anything,  if  indeed  he  had  any 
interest  whatever  in  the  subject  of  the  present  action,  which 
may  well  be  doubted.  When  Mohr  made  his  compromise  with 
Byrne,  Eowalsky 's  appeal  had  already  been  dismissed  as  to 
her.  Mohr's  compromise  was  a  matter  wholly  between  him 
and  Byrne,  after  which  he  also  dismissed  his  appeal  as  to 
her.    Eowalsky  was  in  no  wise  concerned  in  this  compromise. 
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nor  was  he  affected  or  benefited  by  it    Ab  between  him  and 
Mohr  their  respective  rights  to  the  $12,000  had  been  finally 
adjudicated. 
We  advise  that  the  judgment  be  affirmed^ 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Lorigan,  J.,  McFarland,  J.,  Shaw,  J. 


[Sae.  No.  1034.     Department  Two.— April  2,  1904.] 

ISAAC  L.  WEED.  Respondent,  v.  FRANK  M.  REED  et  al., 

Appellants. 

Appsal— Ordbb  Granting  New  Tbial— Bnx  of  Exceptions.— An  order 
grantiiig  a  new  trial  wiU  not  be  reversed,  for  want  of  a  proper 
diowing  of  what  papers  were  nsed  upon  the  motion,  where  the 
record  shows  a  bill  of  exceptions  properly  settled  and  allowed  prior 
to  the  hearing  of  the  motion,  reciting  service  of  the  notice  of 
motion,  and  the  grounds  relied  upon,  and  that  the  motion  would  be 
made  upon  a  bill  of  exceptions,  and  stating  all  of  the  evidence, 
with  proper  specifications  of  insufficiency  of  the  evidence  to  sus- 
tain the  recited  findings.  The  recitals  are  sofacient  to  indicate 
that  the  bill  was  prepared  to  be  used  upon  the  motion,  and  to  raise 
a  presumption  that  it  was  so  used. 

Id. — New  Trial  to  Prevailing  Party — Gontlicting  Evidenob. — ^A  gen- 
eral order  granting  a  new  trial  to  the  prevailing  party  will  not 
be  disturbed  upon  appeal,  where  the  findings  are  assailed  for  in- 
sufficiency of  the  evidence,  and  the  record  contains  evidence  which 
would  have  warranted  a  more  favorable  decision  than  that  awarded 
to  him  under  the  findings  and  judgment,  notwithstanding  conflicting 
evidence  to  the  contrary. 

APPEAL  from  an  order  of  the  Superior  Court  of  Nevada 
County  granting  a  new  trial.    P.  T.  Nilon,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Thomas  S.  Ford,  for  Appellants. 

Charles  W.  Eitts,  and  A.  Burrows,  for  Respondent 
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LOBIOAN,  J. — This  action  was  brought  to  determine  the 
conflicting  claims  of  the  parties  to  the  appropriated  waters 
of  Slate  Creek,  in  Nevada  Connty,  as  also  the  right  to  the 
waters  of  certain  springs  flowing  therein. 

The  court  finds,  among  other  things,  that  plaintiff  was 
entitled  during  the  irrigation  season — from  May  to  Septem- 
ber of  each  year — ^to  five  miner's  inches  of  water,  measured 
under  a  six-inch  pressure,  of  the  waters  of  Slate  Creek,  and 
during  the  other  months  of  the  year  to  all  the  waters  of  such 
creek  as  his  ditch  would  carry. 

Plaintiff  moved  for  a  new  trial  upon  the  ground,  among 
others,  that  the  evidence  was  insufficient  to  sustain  the  find- 
ing that  he  was  entitled  to  but  five  inches  of  water  during  the 
irrigation  season. 

A  general  order  for  a  new  trial  was  granted  and  defendants 
appeaL 

Appellants  contend,  preliminarily,  that  the  order  granting 
a  new  trial  should  be  reversed,  because  they  insist  that  there 
is  nothing  in  the  record  to  show  whether  the  motion  was  made 
and  granted  on  a  bill  of  exceptions,  Aatement,  or  on  the 
minutes  of  the  court,  or  what  moving  papers  were  used  upon 
the  hearing  of  the  motion. 

The  transcript,  however,  contains  a  bill  of  exceptions 
properly  settled  and  allowed  prior  to  the  hearing  of  the 
motion,  which  bill  recites  the  service  of  the  notice  of  motion 
for  a  new  trial,  and  the  grounds  to  be  relied  upon  in  its  sup- 
port;  that  the  motion  would  be  made  upon  a  bill  of  excep- 
tions, and  states  in  that  connection  that  ''the  exceptions  and 
proceedings  taken  upon  which  said  party  relies,  are  as  fol- 
lows:'* and  then  proceeds  to  state  all  the  evidence  in  the 
case,  with  specifications  of  the  insufficiency  of  that  evidence 
to  sustain  the  recited  findings.  This  bill  was  settled  some 
ten  days  prior  to  the  hearing  of  the  motion.  We  think  the 
recitals  in  the  bill  of  exceptions  clearly  indicates  that  it 
was  prepared  to  be  used  upon  the  motion  for  a  new  trial,  and 
sufficiently  raises  a  presumption  that  it  was  in  fact  used  for 
the  purpose  for  which  it  was  intended. 

Appellants  contend,  upon  the  merits,  that  the  granting  of 
the  order  was  arbitrary  and  an  abuse  of  discretion  upon 
the  part  of  the  lower  court  As  a  basis  for  this  claim,  they 
insist  that  the  record  shows  that  plaintiff,  under  the  findings 
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and  judgmenty  was  awarded  all  that  he  claimed  in  the  action, 
and  hence  there  was  nothing  npon  which  a  new  trial  in  hia 
behalf  could  be  predicated.  We  cannot  agree  with  this  view. 
The  record  certainly  discloses  that  plaintiff  was  not  awarded 
the  amount  of  water  which  he  claimed,  and  the  evidence  upon 
the  point  alone  (because  several  other  matters  were  in  contro- 
vert) as  to  how  much  water  plaintiff  had  appropriated  and 
was  entitled  to  for  irrigation  purposes  from  May  to  Sep- 
tember of  each  year  was  conflicting.  There  was  evidence  in 
the  case  upon  which  a  finding  in  his  favor  for  a  krger  quan- 
tity could  be  based.  This  being  so,  the  rule  applies  that  an 
order  of  the  lower  court  granting  a  new  trial- generally,  where 
one  Of  the  grounds  of  the  motion  is  the  insufficiency  of  the 
evidence  to  sustain  the  findings,  will  not  be  disturbed  on 
appeal,  if  it  appears  from  the  record  that  there  was  evidence 
in  the  case  which  would  have  warranted  a  more  favorable 
decision  to  the  party  moving. 
The  order  granting  the  motion  for  a  new  trial  is  affirmed* 

McFarland,  J.,  an^  Henshaw,  J.,  concurred. 


[L.  A.  No.  1099.    In  Bank.— April  2,  1904.] 

G.  RAHMEL,  Respondent,  v.  H.  A.  LEHNDORFP,  Appel- 
lant. 

Appeal— Obdeb  AFriB  Judgmint— Denial  or  Motion  iob  DiFnRBNT 
Judgment — Ezoeption — ^Review. — ^An  order  after  judgment  deny- 
ing a  motion  for  a  different  judgment  upon  the  findings  is  appeal- 
able,  and  must  be  deemed  excepted  to;  but  it  is  immaterial  whether 
such  order  be  reviewed,  since  this  court,  upon  i^ppeal  from  the  judg- 
ment, may  order  a  different  judgment  to  be  entered  upon  the  find- 
ings, if  the  facts  found  and  admitted  justify  such  order. 

Assault  and  Battery  by  Waiteb— Liability  or  Innksspeb. — ^An  inn- 
keeper is  not  liable  for  an  assault  and  battery  committed  by 
a  dining-room  waiter  upon  a  guest,  outside  of  the  scope  of  his 
enq^loyqieiit,  without  personal  fault  of  the  innkeeper.  He  is  not 
bound  to  protect  his  guests  from  acts  of  violenee  by  bis  senrant, 
or  other  persons,  if  he  does  not  negligent^  employ,  admit,  or 
retain  persons  of  known  yiolent  and  disorderly  propensities^  who 
will  probably  assault  or  maltreat  his  guests. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  motion  for  a 
different  judgment  upon  the  findings.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  H.  Mattingly,  for  Appellant. 

The  innkeeper  was  not  responsible  for  the  malicious  act  of 
the  waiter  outside  the  scope  of  his  employment.  {Stephenson 
V.  Southern  Pacific  Co.,  93  Cal.  558;*  Little  Miami  B.  R.  Co. 
V.  Wetmore,  19  Ohio  St.  110.*)  An  innkeeper  is  not  an  in- 
surer of  a  guest  against  injury,  but  is  merely  bound  to  exer- 
cise reasonable  care  that  there  be  no  injury  through  his 
neglect.  {Weeks  v.  McNvlty,  101- Tenn.  495 ;»  11  Am.  & 
Eng.  Ency.  of  Law,  p.  32.) 

George  L.  Keefer  and  Warren  E.  Lloyd,  for  Respondent 

The  appeal  from  the  order  cannot  be  considered,  because 
not  excepted  to.  (Brown  v.  Delevau,  63  Cal.  303.)  The  inn- 
keeper was  responsible  for  the  acts  of  his  servant  (Bommel 
V.  Schambacher,  120  Pa.  St  579;*  Pinkerton  v.  Woodward, 
33  Cal.  597;*  Turner  v.  North  Beach  etc.  B.  B.,  34  CaL  600; 
White  V.  Norfolk  etc,  B.  B.  Co,,  115  N.  C.  631  ;•  Eads  v.  Metro- 
politan  St.  By.  Co.,  43  Mo.  App.  536.) 

BEATTY,  C.  J. — Th*s  is  an  action  by  a  guest  against  an 
innkeeper,  to  recover  damages  for  an  assault  and  battery  by 
a  servant  of  defendant.  The  cause  was  tried  in  the  superior 
court  without  a  jury,  and  plaintiff  had  judgment.  Defend- 
ant appeals  from  the  judgment  and  from  a  subsequent  order 
denying  his  motion  for  the  entry  of  a  different  judgment  on 
the  findings. 

Respondent  objects  to  any  consideration  of  the  appeal  from 
the  order  upon  the  ground  that  it  was  not  excepted  to.  But. 
if  it  is  an  appealable  order  it  is  deemed  excepted  to  (Code 
Civ.  Proc,  sec.  647),  and  since  it  is  a  special  order  made 
after  final  judgment,  it  is  appealable.  (Code  Civ.  Proc.,  sec. 
963.)    It  is,  however,  of  no  consequence  whether  the  order  ia 

^27  Am.  St.  Bep.  223.  *6  Am.  St.  Bep.  738,  and  note. 

»2  Am.  Rep.  373.  'Ol  Am.  Dec.  657. 

■  70  Am.  St.  Bep.  693.  *  44  Am.  St.  Bep.  489. 
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reviewable  or  not,  for  the  appeal  from  the  judgment  presents 
the  same  questions  on  the  same  record  (the  judgment-roll) , 
and  we  could  on  that  appeal,  if  the  facts  found  and  admitted 
justified  such  an  order,  not  only  reverse  the  judgment,  but 
remand  the  cause  with  directions  to  the  superior  court  to 
enter  judgment  for  the  defendant.  {Warder  v.  Enslen,  73 
Cal.  291.) 

The  facts  found  and  admitted  are  few  and  simple:  The 
plaintiff  was  a  guest  in  the  defendant's  hotel,  and  while 
seated  at  the  dinner-table  was  assaulted  and  beaten  by  a 
dining-room  waiter;  damage  two  hundred  dollars.  The  ques- 
tion is  whether,  upon  these  facts,  the  defendant  was  liable  for 
compensatory  damages. 

The  respondent's  contention  is,  tiiat  he  was  so  liable  upon 
either  of  two  grounds : — 

First — ^Under  the  general  rule  that  a  master  is  liable  for 
the  torts  of  his  servant  committed  in  the  course  of  his  employ- 
ment, and  within  the  real  or  supposed  scope  of  his  duties; 
and, 

Second — Upon  the  ground  that  an  innkeeper  is  bound  to 
protect  his  guests  from  acts  of  violence  on  the  part  of  his 
servants  just  as  a  common  carrier  is  bound  to  protect  his 
passengers  while  in  transit  from  molestation  by  its  servants. 

We  think  it  clear  that  the  defendant  incurred  no  liability 
on  the  first  ground. 

By  the  general  law  of  master  and  servant,  the  master  is  not 
liable  for  the  malicious  torts  of  the  servant  committed  out- 
side the  scope  of  his  employment.  The  wrongful  act  must 
be  one  which  the  servant  is  empowered  under  some  circum- 1 
stances  to  do.  It  must  be  something  which  his  employment 
contemplated,  as,  for  instance,  the  ejection  of  a  passenger  or 
intruder  from  a  railroad  car.  Conductors  and  brakesmen  have 
authority  to  eject  disorderly  passengers,  or  persons  who  re- 
fuse to  pay  their  fare,  and  it  is  left  to  their  discretion  when 
such  authority  shall  be  exercised.  In  a  proper  case  they  may 
eject  a  passenger  without  incurring  any  liability  themselves 
or  imposing  any  liability  upon  their  employer,  but  if  they 
eject  him  wrongfully  and  maliciously  the  carrier  is  liable 
upon  the  general  ground  that  the  act  is  one  which  if  law- 
fully done  could  be  done  in  the  employer's  name,  and  justified 
by  his  authorization.    The  law  on  this  point  is  very  clearly 
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stated  in  Cooley  on  Torts  (star  pages  535  et  8eq.)>  and  in 
none  of  the  decisions  of  this  court  has  a  stricter  rule  been 
enforced  than  as  above  stated.  Under  that  rule,  the  defendant 
cannot  be  held  liable,  because  there  is  no  finding  and  no 
reason  to  presume  that  defendant  ever  authorized  his  ser- 
vants to  assault  his  guests,  or  any  other  person,  under  any 
circumstances. 
Neither  do  we  think  he  was  liable  on  the  second  ground. 

I  The  law  seems  to  be  pretty  well  settled  that  a  common  carrier 
of  passengers,  whether  a  shipowner  or  a  railway  company, 
owes  to  a  passenger  while  in  transit  the  duty  of  protection, 
absolute  as  against  its  servants  in  charge  of  ship  or  train,  and 
equally  as  against  fellow-passengers  when  on  account  of  in- 
toxication or  acts  of  violence  they  should  not  have  been  ad- 
mitted, or  when  they  have  been  allowed  to  remain  after  such 
misbehavior  as  justifies  their  expulsion. 

But  the  industry  of  counsel  and  our  own  researches  have  not 
resulted  in  the  discovery  of  more  than  a  single  case  in  which 
this  rule  of  liability  lias  been  extended  to  innkeepers.  In 
Rommel  v.  Schambacher,  120  Pa.  St.  579,  decided  in  1887  by 
the  court  of  common  pleas  of  Philadelphia,  it  was  said  to  be  a 
plain  matter  of  common  law  that  ''Where  one  enters  a  saloon 
or  tavern  open  for  the  entertainment  of  the  public  the  pro- 
prietor is  bound  to  see  that  he  is  properly  protected  from 

•  assaults  or  insults,  as  well  of  those  who  are  in  his  employ  as 
of  the  drunken  and  vicious  men  whom  he  may  choose  to  har- 
bor.'' To  sustain  this  conclusion  but  one  case  was  cited  in 
the  opinion  of  the  court,  and  that  a  case  of  carrier  and  pas- 
sengers. So  that  in  fact  there  was  a  complete  begging  of  the 
question  presented  here — ^viz.,  whether  there  is  a  rule  as  to 
protection  of  guests  of  an  innkeeper  equally  stringent  with 
the  rule  affecting  common  carriers.  The  fact  that  no  case 
was  then  cited  or  can  now  be  found  in  which  an  English  or 
American  court  has  sustained  the  conclusion  stated  in  the 
Philadelphia  case  warrants  more  than  a  doubt  of  the  correct- 
ness of  that  conclusion.  But  in  truth  the  language  above 
quoted,  when  construed  and  qualified  by  reference  to  the 
facts  of  the  case,  does  not  mean  all  that  it  seems  broadly  to 
assert  The  facts  of  that  case  were,  that  thd  defendant,  the 
proprietor  of  a  saloon,  had  himself  supplied  two  or  three 
young  men  with  drinks  at  his  bar  by  which  they  were  made 
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intoxicated.  While  in  that  condition  one  of  them,  in  plain 
view  of  the  defendant,  pinned  a  paper  to  the  clothes  of  an- 
other (the  plaintiff)  and  set  fire  to  it  The  fire  was  communi- 
cated to  plaintiff's  clothes  and  he  was  severely  burned.  The 
gist  of  the  decision  holding  the  defendant  liable  for  the  injury 
is  contained  in  these  words  at  the  close  of  the  opinion:  ''If, 
then,  a  railroad  company  is  liable  for  the  conduct  of  drunken 
men  who  may  chfuice  to  board  its  cars,  much  more  the  tavern- 
keeper  who  not  only  permits  drunken  men  about  his  premises, 
but  furnishes  liquor  to  make  them  drunk,  and  who  is  instru- 
mental in  fitting  them  for  the  accomplishment  of  just  such 
an  insane  and  brutal  trick  as  that  disclosed  by  the  evidence 
of  the  case  in  hand.''  This,  considering  the  facts,  is  in  reality 
the  whole  of  the  decision.  The  proprietor  was  held  liable  for 
a  tort  in  which  he  was  personally  a  participant^  and  what 
else  was  said,  so  far  as  it  may  seem  to  apply  to  a  malicious 
assault  by  a  servant,  wholly  unauthorized  and  unobserved 
by  the  master,  may  be  regarded  as  dictum.  An  innkeeper  is 
no  doubt  guilty  of  negligence  if  he  admits  to  his  hotel  or 
permits  to  remain  there,  whether  as  guest  or  servant,  a  person 
of  known  violent  and  disorderly  propensities  who  will  prob- 
ably assault  or  otherwise  maltreat  his  guests,  and  for  the 
consequence  of  such  negligence  he  may  be  liable  in  damages. 
But  the  plain  ground  of  his  liability  in  such  case  would  be 
his  negligence  in  harboring  persons  dangerous  to  the  peace 
and  comfort  of  those  for  whose  comfort  he  is  bound  to  provide. 
And  if ,  as  in  the  Philadelphia  case,  he  stands  by  while  a 
guest  is  exposed  to  the  violence  of  a  person  who  has  been  made 
dangerous  by  his  fault,  and  sees  an  injury  inflicted  without 
any  effort  to  prevent  it,  he  may  be  regarded  as  particeps 
cHminis.  This  case,  however,  presents  no  such  features; 
there  is  neither  allegation  nor  finding  that  the  defendant  was 
negligent  in  employing  or  retaining  the  waiter  who  commit- 
ted the  assault.  So  that  there  is  no  ground  upon  which  this 
judgment  can  be  sustained,  unless  we  are  prepared  to  hold 
that  to  the  same  extent  that  a  common  carrier  is  an  insurer 
of  his  passengers  an  innkeeper  is  an  insurer  of  his  guests 
against  the  torts  of  his  servants.  We  cannot  discover  any  safe 
ground  for  such  a  conclusion.  No  statute  of  California  im- 
poses such  a  rule,  and  no  evidence  is  to  be  found  in  the  re- 
ports of  decided  cases  that  such  was  the  rule  at  common  law. 
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Indeed  it  was  said  in  Calye's  case,  decided  in  the  King's  Bench 
in  26  Elizabeth  (Coke,  part  VIII,  •33),  that  ''if  the  gu^  be 
beaten  in  the  inn,  the  innkeeper  shall  not  answer  for  it" — 
he  being  liable  as  such  only  for  damages  to  the  guest's  goods 
and  chattels.  Since  that  time  no  other  rule  seems  to  have 
existed  in  England  or  in  this  country,  unless  the  Philadelphia 
case  is  an  instance  to  the  contrary.  We  do  not  regard  it  as 
a  case  strictly  in  point,  but  one  resting  upon  grounds  peculiar 
to  itself  and  sufficient  to  sustain  the  conclusion  of  the  court 
without  reference  to  the  proposition  to  which  it  has  been 
cited  here. 
The  judgment  and  order  of  the  superior  court  are  reversed. 

Angellotti,  J.,  Lorigan,  J.,  McFarland,  J.,  and  Henshaw,  J., 
concurred. 


m~~^  [L.  A.  No.  1153.    In  Bank.— April  4,  1904.] 

(148  313 

148  438,       ^  Q  DUNCAN  and  MAGOIB  A.  DUNCAN,  Appelknts,  v. 
ADOLPH  BAMISH  et  al.,  Bespondents. 

Appsal — Ordeb  Denying  New  Tbiai/— Insitectual  Appeal  fbom 
Judgment — Review. — ^Whero  an  appeal  from  the  judgment  is  in- 
effectual because  taken  after  the  time  for  appeal  therefrom  has 
expired,  it  cannot  be  considered;  and  upon  an  appeal  from 
an  order  denying  a  new  trial,  the  sufficiency  of  the  findings  to  sup- 
port the  judgment  cannot  be  roTiewed. 

Id. — ^iNSUITIOnBNT     ASGUICENT — SpEOOIGATIONS    OV    iMStTmCIENGT    OF 

EviDENOE — ^Waiver  of  Ebbob. — ^Where  the  argument  of  the  appel- 
lants upon  certain  specifications  of  the  insufficiency  of  the  evidence 
to  support  the  findings  is  a  mere  skeleton  statement  of  refM^nces 
to  the  transcript,  and  there  is  no  reply  to  the  respondents'  argu- 
ment; of  the  sufficiency  of  the  evidence  on  those  specifications,  any 
error  in  relation  thereto  will  be  treated  as  waived. 
Btbeet  Assessment— Sale  under  Bonds— Exoess  of  Oosts  otbk 
Benefits— Action  to  Enjoin  Deed— Collateral  Attack. — ^In  an 
action  in  equity  to  enjoin  a  deed  under  a  sale  of  land  by  a  city 
treasurer  under  bonds  issued  upon  an  assessment  for  the  payment 
of  the  expenses  of  improving  certain  streets  in  the  city  under  the 
provisions  of  the  Street  Improvement  Law,  the  validity  of  the 
assessment  cannot  be  collaterally  attacked  by  evidence  that  the  part 
of  the  costs  of  the  improvement  apportioned  and  assessed  to  plain- 
tiffs' lots  exceeded  the  benefits  thereto  arising  from  the  improve- 
ment. 
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Id. — ^Absenos  of  Binutf — Jxtdioial  Question — Legislativi  Deoision. 
— ^The  absence  of  benefit  to  the  lot-owner  eannot  be  a  judicial 
qaestion,  unless  the  court  can  plainly  see  that  there  could  be 
no  benefit,  and  it  is  so  clear  that  it  does  not  admit  of  dispute 
by  evidence;   otherwise^  the  legislative  decision  is  conclusive. 

Id. — JuBisDicnoN  of  City  Council — Finality  of  Dxterionation. — 
Where  the  property-owner  has  an  opportunity  given  him,  under 
the  prescribed  proceedings,  to  appear  and  contest  the  question  of 
benefits  before  the  city  council,  as  the  local  legislative  body,  by  a 
proper  remonstrance  against  the  proceeding,  the  determination  of 
that  body  on  the  subject  of  benefits  is  final,  and  if  he  fails  to  do 
■o,  he  thereby  admits  the  finality  of  its  determination. 

Id. — ^Pbooeedinos  fob  Changs  of  Grade — Failubs  to  Claim  Daicages 
BEFOBE  Council. — ^Under  proceedings  for  the  change  of  grade,  ante- 
dating a  street  improvement,  any  abutting  owner  feeling  ag- 
grieved had  the  right  to  claim  any  damages  resulting  therefrom 
before  the  council,  and  upon  his  failure  to  do  so,  he  must  be 
held  to  have  waived  any  right  to  object  to  the  change  of  grade 
on  the  ground  of  damages,  and  he  cannot  object  to  an  assessment 
for  the  cost  of  grading  and  curbing  to  the  changed  grade  on 
that  ground. 

Id. — Constitutional  Bight  to  Damages — Failube  to  Enjoin  Work — 
310HT  of  Action — ^Assessment  not  Affected. — The  right  to  dam- 
ages by  reason  of  a  change  of  grade  of  a  street  arises  solely  under 
the  constitution.  If  the  owner  desires  to  preserve  his  right  to 
antecedent  payment,  he  must  sue  to  enjoin  the  work;  and  if  he  fails 
to  do  so  before  the  street  is  improved  to  the  changed  grade,  he  is 
remitted  to  his  right  of  action  against  the  city  for  damages,  which 
is  an  independent  right,  and  cannot  affect  the  validity  of  an 
assessment  to  pay  the  expenses  of  grading  and  improving  the 
public  street. 

Id. — ^Agbeement  between  Conteactobs  and  Pbopebty-Ownebs — Injury 
TO  Plaintiffs  not  Shown. — The  assessment  to  the  plaintiffs'  lots 
was  not  rendered  void  by  an  agreement  between  the  contractors  and 
certain  property-owners,  who  waived  their  right  to  elect  to  take 
the  contract,  in  consideration  of  which  the  contractors  agreed 
to  allow  the  property-owners  signing  the  agreement  a  reduction 
of  twenty-five  per  cent  upon  their  assessments,  where  injury  resulting 
thereby  to  the  appellants  is  not  shown,  but  it  is  manifest  from  the 
averments  made  that  appellants  could  not  have  participated  in 
any  profits  if  the  contract  had  been  let  to  three  fourths  of  the 
property-owners  at  the  contract  price,  and  that  the  assessment 
to  plaintiffs'  lots  must  have  been  the  same  if  the  contract  had 
been  so  let. 

Id.— Fraud  without  Injury  not  Actionable.— It  is  a  well-settled  prin- 
dple  that  fraud  without  injury  confers  no  right  of  action;  and 
this  principle  is  applicable  to  a  fraudulent  agreement  between  a 
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eontraetor  and  other  property-ownen  hj  which  the  rights  of  the 
plaintilfs  are  not  shown  to  be  injnriooaly  affected. 

Id.->Finding  as  to  OwNSRsmp. — ^A  finding  that  the  plaintiffs  are  the 
owners  of  the  lots  assessed,  except  so  far  as  their  title  has  heea 
divested  by  reason  of  the  Bale,  which  the  complaint  attacks,  which 
finding  is  in  accordance  with  the  pleadings  and  stipulation  of  the 
parties,  i^  unobjectionable. 

Id. — Proceedings  vob  Ghakgb  of  (Hlads  in  Los  Anoklbs  pbiob  to  Con- 
stitutional Amendment. — ^Proceedings  to  declare  a  change  of  grade 
in  the  city  of  Los  Angeles  prior  to  the  passage  of  the  constitational 
amendment  of  1896,  making  the  charter  paramount  in  municipal 
affairs,  were  properly  had  under  the  general  law,  and  not  under  the 
city  charter. 

Id. — Proceedings  wok  Improvement  of  Street — Change  of  Constitu- 
tion— Street  Law — City  Charter^ — ^The  Street  Improvanent  Act 
having  been  in  force  when  the  charter  of  the  city  of  Los  Angeles 
was  adopted,  the  constitutional  amendment  of  1896  had  no  effect 
upon  it,  and  proceedings  for  the  improvements  of  streets  in  that 
city  are  still  properly  had  under  that  act,  notwithstanding  the  pro- 
visions of  the  city  charter. 

Id. — Assessment  District — ^Failure  to  Include  Property  on  Streets 
Improved — Jxtrisdiction  of  Council. — The  council  having  the  power 
under  the  statute  to  declare  the  work  of  more  than  ordinary  public 
benefit,  and  to  make  the  assessment  upon  a  district  plan,  and  the 
property-owners  being  given  the  right  to  object  to  its  boundaries, 
and  to  a  notice  and  hearing  thereupon,  the  property-owner  failing 
so  to  object  is  concluded  by  the  boundaries  fixed,  and  cannot 
afterwards  object  that  they  did  not  include  all  the  property  fronting 
on  the  streets  improved. 

Id.— Property  at  Bight  Angles  to  Street  Line. — ^Property  at  the  end 
of  a  street,  and  at  right  angles  to  the  street  line,  does  not  front 
on  the  street  in  the  strict  meaning  of  that  term,  and  may  be 
properly  omitted  from  a  district  including  such  street. 

Id. — Certificate  of  City  Engineer. — ^The  only  certificate  of  the  city 
engineer  necessary  for  the  purposes  of  assessment,  assuming  that 
one  is  necessary,  would  be  a  certificate  giving  to  the  street  superin- 
tendent the  facts  necessary  to  enable  him  to  make  the  assessment 
according  to  law.  Where  the  work  in  the  district  was  let  by  the 
lineal  foot,  and  the  certificate  of  the  engineer  shows  the  number  of 
lineal  feet  of  each  particular  kind  of  work  done  under  the  con- 
tract, and  that  the  diagram  accompanying  the  same  is  correct,  and 
the  contract  furnishes  the  prices,  it  does  not  appear  that  any 
further  certificate  was  necessary  to  enable  the  superintendent  to 
apportion  the  expenses  properly  to  the  lands  of  the  district 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  denying  a  new  triaL 
N.  P.  Conrey,  Judge. 


Digitized  by  LjOOQIC 


April,  1904.]  Duncan  v.  Bamish.  689 

The  facts  are  stated  in  the  opinion  of  the  court. 

Will  D.  Gould,  and  0.  P.  Widaman,  for  Appellants. 

Frank  6.  Finlayson,  for  Adolph  Ramish,  Martin  0.  Marsh, 
and  P.  J.  McCormick,  Respondents. 

Walter  F.  Haas,  and  W.  B.  Matthews,  for  N.  A.  Hartwell, 
City  Treasurer,  Respondent. 

SHAW,  J. — This  is  an  action  to  enjoin  the  city  treasurer  of 
the  city  of  Los  Angeles  from  executing  a  deed  to  the  pur- 
chasers for  certain  lots  sold  by  him  for  the  non-payment  of 
bonds  issued  under  proceedings  for  a  street  improvement. 
An  answer  was  filed,  the  cause  was  tried  by  the  court,  and 
judgment  given  for  the  defendants.  The  motion  of  the  plain- 
tiffs for  a  new  trial  was  denied.  The  appeal  is  from  the  order 
denying  the  new  trial  and  from  the  judgment. 

The  appeal  from  the  judgment  is  ineffectual,  because  taken, 
or  attempted  to  be  taken,  after  the  time  for  such  appeal  had 
expired.  It  may  therefore  be  disregarded.  And  this  also 
disposes  of  the  claim  that  the  judgment  is  not  supported  by 
the  findings.  That  point  cannot  be  considered  upon  an  ap- 
peal from  an  order  denying  a  motion  for  a  new  trial. 

On  the  appeal  from  the  order  denying  the  motion  for  a 
new  trial  appellants  present  numerous  objections  to  the  decis- 
ions of  the  court  below.  It  is  claimed  that  the  findings  are 
in  many  particulars  unsupported  by  the  evidence.  The 
greater  number  of  these  objections  are  not  presented  in  a 
manner  that  will  warrant  us  in  noticing  them.  The  follow- 
ing is  an  example  of  the  appellants'  method  of  argument: — 

**  FINDINGS  NOT  SUSTAINED  BY  EVIDENCB. 

''1.  Finding  II  is  not  sustained  by  the  evidence.  It  is 
based  on  Paragraph  XI  of  agreed  statement  of  facts.  Trans, 
fs.  335,  314-24. 

**2.  Finding  III  is  not  sustained  by  the  evidence.  See  state- 
ment trans,  fs.  336,  393-5,  406  and  430. 

"3.  There  is  no  evidence  to  sustain  Finding  VI.  Trans, 
fs.  343,  396-412,  430." 

The  court  and  counsel  for  respondents  are  left  to  discover, 
if  they  can,  the  particular  point  upon  which  the  evidence  fails 
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to  support  the  respective  findings.  ''Under  these  circum- 
stances  we  do  not  feel  called  upon  to  prosecute  an  independent 
inquiry  in  order  to  find  out"  in  what  respects  the  evidence 
is  insufficient  {People  v.  Woon  Tuck  Wo,  120  CaL  297; 
People  V.  Olaae,  139  Cal.  163,  and  cases  there  cited.)  Coun- 
sel for  respondents,  with  commendable  industry  and  care, 
has  taken  the  pains  to  consider  in  detail  each  of  these  general 
objections,  and  has  stated  particularly  the  reasons  why,  in  his 
opinion,  the  evidence  is  sufficient,  protesting,  however,  that 
he  is  uncertain  whether  or  not  he  has  perceived  the  exact  point 
intended  by  the  objection,  and  that  he  fears  appellants  will 
in  their  reply  daim  that  some  other  objection  was  intended. 
Appellants  did  not  file  any  reply,  and  we  will  presume  that 
they  were  satisfied  to  rest  their  points  on  respondents*  state- 
ment. We  will  treat  the  error  as  waived  where  the  argument 
is  limited  to  such  a  skeleton  as  that  above  quoted,  and  consider 
only  those  specifications  of  insufficiency  which  are  more  fully 
stated  and  argued. 

1.  The  principal  contention  of  the  appellants  is,  that  the 
findings  that  the  benefits  accruing  to  the  plaintiffs'  lots  from 
the  improvement  of  the  street  were  in  excess  of  the  damages 
caused  thereby,  and  also  in  excess  of  the  assessment  against 
the  lots  for  the  expenses  of  the  improvement,  are  contrary  to 
the  evidence.  The  same  question  is  raised  by  the  exception  to 
the  action  of  the  court  in  excluding  evidence  relating  to  dam- 
ages and  benefits.  The  bonds  for  which  the  city  treasurer 
had  sold  the  lots  were  a  part  of  a  series  of  bonds  issued  upon 
an  assessment  for  the  payment  of  the  expenses  of  improving 
certain  streets  in  the  city  of  Los  Angeles  in  a  proceeding  for 
that  purpose  under  the  provisions  of  the  Street  Improvement 
Law.  The  plaintiffs  in  this  action  in  equity  to  enjoin  the 
execution  of  the  deed  claim  the  right  to  impeach  the  validity  of 
the  assessment  by  evidence  to  the  effect  that  the  part  of  the 
costs  of  the  improvement  apportioned  and  assessed  against 
their  lots  exceeds  the  benefits  to  those  lots  arising  from  the 
improvement.  Stated  in  different  language  the  contention  is, 
that  the  validity  of  such  an  exercise  of  the  taxing  power 
of  the  state  is  not  settled  by  compliance  with  the  constitu- 
tional proceedings  prescribed  by  law,  but  may  be  questioned 
by  a  jury  or  court  in  any  subsequent  collateral  attack,  by 
proof  that  the  land  of  the  particular  individual  who  sees 
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fit  to  attack  its  validity  was  not  benefited  to  the  extent 
of  the  costs  apportioned  against  his  land  by  the  assessment. 
The  statement  of  the  preposition  is  almost  sufficient  to  re- 
fute any  argument  in  favor  of  it  It  is  manifest  that  if  the 
taxing  power  is  subject  to  review  in  this  collateral  manner, 
any  exercise  of  it  would  generally  be  declared  invalid.  And 
such  a  rule  would  produce  inequality  and  unjust  discrimina- 
tion, for,  owing  to  the  uncertainty  of  human  judgment  and  the 
varsring  ability  to  array  evidence  in  different  cases,  one  per- 
son would  frequently  succeed  in  evading  payment  of  his 
portion  of  the  expenses,  while  another,  similarly  situated  in 
all  respects,  would  be  compelled  to  bear  his  share  of  the  bur- 
den. The  practical  effect  of  the  doctrine  would  be  to  pre- 
vent all  compulsory  public  improvement  of  every  description 
wh«re  the  means  of  payment  of  the  expenses  are  to  be  obtained 
by  local  assessment.  It  is  contrary  to  the  decisions  of  this 
court  as  well  as  other  authorities.  (Whiting  v.  Toumsend,  5T 
CaL  519;  Jewnings  v.  Le  Breton,  80  Cal.  14;  Warren  v. 
Henly,  31  Iowa,  31;  Morrison  v.  Hershire,  32  Iowa,  271  ^ 
Dewey  v.  Des  Moines,  101  Iowa,  416 ;  Michener  v.  Philadelphia,, 
118  Pa.  St.  535;  Harrishurg  v.  McComUck,  129  Pa.  St.  213; 
In  re  Madera  Irr.  Dist.,  92  Cal.  324;  Lent  v.  TiUson,  72  Cal. 
428;  KeUy  v.  PitUburgh,  104  U.  S.  81.)  It  is  true  that  local 
assessments  are  said  to  be  imposed  on  the  theory  that  the 
property  adjacent  to  the  improvement  receives  special  benefit 
therefrom.  But  this  is  a  matter  which  is  for  the  determina- 
tion of  the  legislative  authority  of  the  state,  acting  through 
its  established  agencies  for  the  government  of  political  sub- 
divisions, or  directly  by  the  legislature  of  the  state,  as  that 
body  may  see  fit.  It  is  enough  for  the  local  property-owner 
that  he  has  a  right  to  be  heard  before  the  city  council  upon  the 
question,  by  filing  a  petition  of  remonstrance  in  the  proceed- 
ing prescribed  by  law,  setting  forth  his  reasons  why  the  im- 
provement should  not  be  made.  Upon  this  the  council  must 
decide  the  question,  and  its  decision  is  final.  (Stats.  1891 
196;  French  v.  Barber  Asphalt  Pav.  Co.,  181  U.  S.  324;  8pen^ 
cer  V.  Merchant,  125  U.  S.  345;  Brotim  v.  Drain.  187  U  S 
635.) 

In  support  of  their  position  the  appellants  rely  on  the  case 
of  Norwood  v.  Baker,  172  U.  S.  269,  and  White  v.  Tac<ma,  109 
Fed.  32,  following  the  supposed  authority  of  the  Norwood 
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case.  For  a  time  it  was  by  some  considered  that  the  court 
in  the  Norwood  case  had  held  that  the  question  whether  or 
not  lands  assessed  to  pay  for  a  local  public  improvement  were 
benefited  by  the  improvement  was  always  decisive  of  the 
validity  of  the  assessment,  whether  it  came  in  review  coUat- 
eraUy  or  otherwise.  But  more  recently  the  supreme  court 
of  the  United  States  has  made  other  decisions  modifying  the 
Norwood  case,  so  that  it  must  now  be  regarded  merely  as  a 
case  falling  under  the  rule  stated  in  Lent  v.  TiUson,  72  CaL 
at  page  429,  that  a  local  tax  of  this  character  ''will  not  be 
upheld  when  the  court  can  plainly  see  .  .  .  that  manifestly 
and  certainly  no  such  benefit  can  or  could  reasonably  have 
been  expected  to  result."  (French  v.  Barber  Asphalt  Pav, 
Co,,  181  U.  S.  324;  Wight  v.  Davidson,  181  U.  S.  371;  Tona^ 
wanda  v.  Lyan,  181  U.  S.  389 ;  Webster  v.  Fargo,  181  U.  S. 
394;  Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396;  Detroit  v.  Par- 
ker, 181  U.  S.  399;  Shumate  v.  Heman,  181  U.  S.  402;  Far- 
rell  V.  Chicago,  181  U.  S.  404.)  It  is  stated  in  Wight  v. 
Davidson,  181  U.  S.  371,  that  it  was  thought  by  a  majority 
of  the  court  in  the  Norwood  case  that  there  existed  ''special 
facts,  showing  an  abuse  or  disregard  of  the  law  resulting  in 
an  actual  deprivation  of  property."  The  expression  in  Lent 
V.  TUlson,  72  Cal.  429,  above  quoted,  does  not  mean  that  the 
court  will  hear  the  opinions  of  witnesses  and  other  evidence 
in  a  subsequent  trial  of  a  case  involving  the  assessment,  in 
order  to  determine  whether  or  not  it  "can  plainly  gee"  that 
there  could  be  no  benefit,  but  that  the  court  may  consider  such 
facts  as  appear  on  the  record  of  the  proceedings,  or  possibly 
facts  of  which  it  may  take  judicial  notice,  for  that  purpose. 
It  must  be  so  clear  that  it  does  not  admit  of  dispute  by  evi- 
dence pro  and  con;  otherwise,  the  legislative  decision  is  con- 
clusive, and  the  better  opinion  is,  according  to  the  authorities 
above  cited  and  many  others  that  might  be  referred  to,  that 
where  the  property-owner  has  an  opportunity  given  him, 
under  the  prescribed  proceedings,  to  appear  and  contest  the 
question  before  the  legislative  body,  the  determination  of  that 
body  on  the  subject  of  benefits  is  final,  and  that  if  he  fails  to 
appear  he  thereby  admits  the  finality  of  the  determination. 
But  the  exact  question  presented  by  the  appellant  in  this 
case  has  been  decided  by  the  supreme  court  of  the  United 
States  in  a  recent  case.    In  Brown  v.  Drain,  112  Fed.  582.  the 
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plaintiff  sued  the  street  saperintendent  and  city  treasurer  of 
Los  Angeles  to  obtain  a  decree  declaring  invalid  the  local 
assessment  for  a  street  improvement  and  to  quiet  his  title 
to  the  land  assessed.  The  circuit  court  of  the  United  States 
in  that  case  held  that  the  offer  of  the  plaintiff  to  allege  and 
prove  that  the  benefits  accruing  to  his  property  from  the  im- 
provements did  not  exceed  two  thousand  dollars,  whereas 
the  assessment  was  over  five  thousand  dollars,  was  wholly 
immaterial,  and  that  these  facts  would  not,  if  alleged  and 
proven,  affect  the  validity  of  the  proceedings,  the  position 
of  the  court  being,  that  the  determination  of  the  city  coun- 
cil on  that  subject  under  the  Street  Work  Act,  was  exclusive. 
This  case  was  appealed  to  the  supreme  court  of  the  United 
States,  and  the  decision  was  afiirmed  by  that  court  on  the 
authority  of  French  v.  Barber  Asphalt  Pav.  Co,  181  U.  S.  324, 
and  the  other  like  cases  above  cited.  {Brown  v.  Drain,  187 
U.  S.  635.)  The  question  may  therefore  be  considered  as  ab- 
solutely settled,  and  the  decision  in  the  Norwood  case  as  thor- 
oughly discredited,  although  not  expressly  overruled. 

The  same  authorities  and  reasoning  apply  with  like  force  to 
the  contention  that  the  court  should  have  determined  that  the 
benefits  were  exceeded  by  the  damages  arising  from  the  grad- 
ing of  the  lot  to  the  official  grade.  The  proceedings  for  the 
change  of  grade  antedated  the  proceedings  for  the  improve- 
ment in  question.  They  were  had  in  1896,  under  the  act  of 
1891,  and  the  amendments  of  1893  thereto.  (Stata.  1891,  461; 
Stats.  1893,  89.)  These  acts  provide  that  any  abutting  owner 
feeling  aggrieved  may  file  a  petition  showing  his  damages,  and 
may  have  the  same  determined  by  the  council.  In  the  present 
case  the  owners  failed  to  claim  any  damages.  They  must 
therefore  be  held  to  have  waived  any  right  to  object  on  that 
ground  to  the  proceedings  for  the  change  of  grade.  If  they 
or  either  of  them  have  in  fact  suffered  damage  by  reason  of 
the  change  of  the  grade,  it  may  be  that  they  have  a  right 
of  action  against  the  city  therefor.  {Eachus  v.  Los  Angeles 
etc.  Ry.  Co,  103  Cal.  614.*)  As  to  this  we  express  no  opinion. 
But  that  they  cannot  defeat  the  assessment  for  the  improve- 
ment by  showing  such  damage  was  expressly  decided  in 
Homung  v.  McCarthy,  126  Cal.  17.  It  is  clear  that  the  non- 
payment of  any  such  damages  does  not  affect  the  assessment 
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to  pay  the  cost  of  the  work  of  grading,  graveling,  and  curbing. 
The  two  are  entirely  distinct  and  independent.  The  Street 
iWork  Act  makes  no  provision  for  damages,  nor  does  it  refer 
thereto.  The  right  to  damages  arises  solely  from  the  consti- 
tutional provision  that  private  property  cannot  be  damaged 
for  public  use  without  compensation  having  been  first  made 
to  the  owner.  (Beardon  v.  8(m  Francisco,  66  Cal.  492.*)  the 
assessment  for  the  cost  of  the  work  is  not  made  until  the  im- 
provement is  completed.  The  right  to  payment  of  the  dam- 
ages as  a  precedent  condition  then  ceases,  for  then  the  work 
is  done  and  the  damage  is  not  paid.  If  the  owner  desires  to 
preserve  his  right  to  antecedent  payment  he  must  sue  to  en- 
join the  work,  not  the  collection  of  the  assessment.  But 
whether  he  does  enjoin  the  work  or  not,  the  right  to  damages 
is  an  independent  right  against  the  city,  and  does  not  affect 
the  power  to  tax  the  district  for  a  different  purpose, — ^namely, 
to  raise  funds  to  pay  the  expenses  of  grading  and  improving 
the  street  which  has  been  dedicated  to  public  use. 
.  Our  decision  upon  these  points  disposes  of  many  others 
presented  by  the  record.  As  the  allegations  of  the  complaint 
with  respect  to  damages  and  absence  of  benefita  could  not 
defeat  the  assessment,  if  proved,  it  follows  that  the  findings 
on  these  points  were  immaterial.  It  does  not  matter  whether 
those  findings,  or  others  depending- on  their  sufficiency,  are 
or  are  not  supported  by  the  evidence,  and  the  refusal  to  admit 
evidence  relative  thereto  could  not  be  error* 

2.  Appellants  claim  that  the  assessment  was  void  because 
of  an  agreement  entered  into  between  the  contractors  and  cer- 
tain property-owners  after  the  contract  was  awarded,  where- 
by the  owners,  who  were  about  to  elect  to  take  the  contract 
themselves  under  their  statutory  right,  waived  their  right  to 
do  80,  and  the  contractors,  in  consideration  thereof,  agreed 
to  give  the  owners  signing  the  agreement  a  reduction  of 
twenty-five  per  cent  upon  their  respective  assessments.  It  was 
provided  in  the  agreement  that  any  property-owner  might 
become  a  parly  thereto  by  signing  the  same,  but  it  does  not 
appear  that  the  plaintiffs  were  informed  thereof.  The  owners 
signing  the  agreement  held  more  than  one  fourth  of  the  front- 
age along  the  proposed  improvement,  and  the  result  was,  that 
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as  the  remaining  owners  did  not  own  three  fourths  of  the 
frontage,  they  could  not  take  the  contract  themselves  at  the 
contract  price.  This,  it  is  claimed,  was  fraudulent  and  suffi- 
cient to  invalidate  the  assessment  It  is  a  well-settled  prin- 
ciple that  fraud  without  injury  gives  no  right  of  action,  and 
it  is  clearly  applicable  to  cases  of  this  sort.  It  is  not  alleged 
that  the  plaintiffis,  if  they  had  succeeded  in  combining  with 
other  property-owners  to  take  the  contract  and  perform  the 
work,  could  have  completed  it  at  less  expense  than  the  con- 
tract price.  Under  the  law  the  contract  must  have  been  let 
to  such  owners  at  the  same  price  at  which  it  was  let  to  the 
contractors.  The  price  being  the  same,  the  assessment  must 
therefore  have  been  the  same,  and  it  follows  that  the  owners 
taking  the  contract  could  gain  no  benefit  therefrom  unless 
there  was  a  profit  in  doing  the  work  at  that  price.  There  is 
neither  allegation  nor  claim  that  there  would  have  been  any 
profit  Moreover,  it  is  not  averred  that  either  of  the  plain- 
tiffis  desired  to  take  the  contract,  or  that  either  of  them  would 
have  done  so  had  the  opportunity  been  afforded,  or  that  they 
made  any  effort  in  that  direction.  It  is  alleged  that  certain 
named  owners,  comprising  more  than  three  fourths  of  the 
frontage,  were  about  to  combine  for  the  purpose  of  taking 
the  contract,  but  the  plaintiffs  were  not  included  among  them. 
They  therefore  could  not  have  participated  in  any  profits 
which  the  others  might  have  made,  and  would  have  been  com- 
pelled to  pay  the  same  amount  for  the  improvement  as  that 
charged  against  them  by  the  assessment  in  question.  The  al- 
leged agreement  could  not,  under  any  theory  warranted  by 
the  facts,  have  prejudiced  the  plaintiffs,  and  hence  it  fur- 
nishes no  ground  for  declaring  the  assessment  void. 

3.  There  is  nothing  in  the  point  that  the  finding  states  that 
the  plaintiffs  were  not  the  owners  of  the  property,  and  that 
this  is  contrary  to  the  stipulation  of  the  parties.  The  finding 
is,  that  they  are  the  owners,  except  so  far  as  their  title  has 
been  divested  by  reason  of  the  sale  which  the  complaint  at- 
tacks, which  is  in  strict  accordance  with  the  pleadings  and 
stipulation  in  the  case. 

4.  There  is  no  finding  that  is  contrary  to  the  asserted  ad- 
mission of  the  pleadings  that  a  perpendicular  bank  sixteen 
feet  in  height  had  been  left  in  front  of  the  lots  in  controversy, 
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but  if  there  had  been,  the  finding  would  be  entirely  immate- 
rial; for  such  fact  could  only  go  to  prove  damage  by  reason 
of  the  improvements,  and  the  question  of  damages,  as  we 
have  seen,  has  no  bearing  upon  the  case. 

5.  The  point  that  the  proceedings  to  declare  the  change  of 
grade  should  have  been  had  under  the  city  charter  of  the  city 
of  Los  Angeles  is  without  merit.  The  proceedings  took  place 
under  the  acts  of  1891  and  1893,  as  above  stated,  and  prior 
to  the  election  in  November,  1896,  at  which  time  the  constitu- 
tional amendment  was  adopted  making  the  charter  paramount 
in  municipal  aflfairs.  The  proceedings  were  therefore  prop- 
erly had  under  the  law  instead  of  under  the  charter.  The 
claim  that  the  proceedings  for  the  improvement  of  the  street 
should  have  been  taken  under  the  charter  provisions  is  also 
without  foundation.  In  the  case  of  Banaz  v.  Smithy  133  Cal. 
102,  this  court  decided  that  as  the  Street  Improvement  Act  was 
in  force  at  the  time  the  charter  was  adopted,  the  constitutional 
amendment  of  1896  had  no  effect  upon  it,  and  it  still  remained 
in  force,  and  controls  such  proceedings,  notwithstanding  the 
provisions  of  the  charter. 

7.  The  appellants  also  claim  that  the  assessment  district,  as 
fixed  by  the  council,  did  not  include  all  the  property  fronting 
on  the  streets  improved.  Under  the  Street  Improvement  Act 
the  council  has  the  power  to  declare  the  work  to  be  of  more 
than  ordinary  public  benefit,  and  to  make  the  assessment  upon 
a  district  instead  of  upon  the  front-foot  plan.  The  same  sec- 
tion gives  the  property-owners  the  right  to  object  to  the 
boundaries  of  the  district,  and  to  a  notice  and  hearing  before 
the  council  upon  that  subject.  Upon  the  same  principles  and 
authorities  heretofore  referred  to  in  reference  to  the  ques- 
tion of  benefits,  it  must  be  held  that  the  property-owner, 
having  this  right,  must  avail  himself  of  it,  or  be  concluded  by 
the  decision  of  the  council.  It  does  not  appear  that  any  ob- 
jection was  made  to  the  boundaries  of  the  district,  and  hence 
it  must  be  held  that  the  decision  of  the  council  as  to  its  ex- 
tent was  correct.  There  is  nothing  in  the  law  which  requires 
the  assessment  district  fixed  by  the  council  to  include  all  the 
property  fronting  on  the  streets.  The  court  cannot  say  that 
it  might  not  be  possible  that  some  of  the  property  fronting  on 
the  streets  would  not  be  benefited  by  the  improvement.    But 
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we  are  of  the  opinion  further  that  the  particular  property  in 
question,  the  Oalpin  tract,  does  not,  within  the  meaning  of 
the  statute,  front  upon  the  streets  improved.  Figueroa  Street 
and  Beaudry  Avenue  were  two  of  the  streets  improved.  They 
did  not  cross  each  other,  but  approached  at  an  acute  angle, 
and  at  the  point  where  the  north  line  of  the  Galpin  tract 
crossed  they  coincided  and  became  a  single  street.  The  im- 
provement in  question,  by  the  resolution  of  intention,  was  to 
extend  on  those  streets  &om  the  line  of  Third  Street  south- 
erly to  the  north  line  of  the  Galpin  tract.  The  land  in  ques- 
tion, therefore,  did  not  front  on  the  streets,  in  the  strict  mean- 
ing of  the  term,  but  was  situated  in  the  end  thereof  and  at 
right  angles  to  the  street  line.  Property  so  situated  need  not 
be  included  in  an  assessment,  even  on  the  front-foot  plan,  * 
unless  the  street  is  a  mere  cul-de-sac.  If  the  street  should  be 
extended  through  such  a  tract,  the  part  thereof  abutting 
thereon  would  be  chargeable  on  the  front-foot  plan  with  its 
proper  portion  of  the  expense  of  improving  such  extension, 
but  it  would  not  necessarily  be  liable  for  any  part  of  the  ex- 
pense for  improving  the  other  portions  of  the  street  either 
under  the  front-foot  plan  or  the  district  plan  of  assessment. 

8.  It  is  further  objected  that  the  description  of  the  district 
is  uncertain.  We  have  examined  the  description  and  cannot 
find  any  uncertainty  in  it,  and  as  counsel  has  not  pointed  out 
the  particulars  the  point  must  be  decided  against  him. 

9.  The  last  objection  which  we  will  notice  is  that  the  cer- 
tificate of  the  city  engineer  is  not  made  in  accordance  with  the 
law.  The  law  on  this  subject  is  not  clear.  Section  9  provides 
that  the  "warrant,  assessment,  and  diagram,  together  with 
the  certificate  of  the  city  engineer,  shall  be  recorded  in  the 
office  of  said  superintendent  of  streets.*'  There  is  no  provis- 
ion of  the  act  expressly  requiring  the  engineer  to  make  any 
certificate  in  any  case.  Section  34,  however,  provides  that  the 
city  engineer  shall  do  the  surveying  and  engineering  work 
necessary,  and  survey  and  measure  the  work  done  under  con- 
tracts for  grading  and  macadamizing,  and  estimate  the  cost 
and  expense  thereof,  and  that  every  certificate  signed  by  him 
in  his  official  character  shall  be  prima  facie  evidence  in  all 
courts  of  the  truth  of  its  contents.  The  only  certificate  neces- 
sary for  the  purposes  of  the  case  in  question  here,  assuming 
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that  one  is  necessary,  would  be  a  certificate  giving  to  the 
street  superintendent  the  facts  necessary  to  enable  him  to 
make  the  assessment  according  to  law.  The  work  was  let  by 
the  lineal  foot,  and  the  certificate  in  question  shows  the  num- 
ber of  lineal  feet  of  each  particular  kind  of  work  done  under 
the  contract,  and  that  the  diagram  accompanying  the  same 
is  correct.  The  contract  furnishes  the  prices,  and  it  does  not 
appear  that  anything  further  was  necessary  to  enable  the 
superintendent  to  apportion  the  expenses  properly  to  the 
lands  of  the  district. 

There  are  no  other  points  in  the  record  which  require  notice. 
We  find  no  error  in  the  rulings  of  the  court. 

The  order  appealed  from  is  aflSrmed,  and  the  appeal  from 
the  judgment  is  dismissed. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J., 
and  Henshaw,  J.,  concurred. 


[8.  F.  No.  3746.    In  Bank.— April  4,  1904.1 

TOWN  OP  MILL  VALLEY  et  al.,  Petitioners,  v.  A.  L. 
HOUSE,  Treasurer,  etc,  Respondent 

Municipal  Bonds  ioe  Street  Work— Citt  of  Sixth  Class — ^Munici- 
pal IlCPKOVElCENT  AOT  NOT  BEPSALED  BT  IMPLICATION. — TJnA^  tho 

Municipal  Improvement  Act  of  1901  (Stats.  1901,  p.  27),  mimiei- 
pal  bonds  may  be  issued  for  street  work  hj  a  dtj  of  the  sixth 
class.  That  act  was  not  repealed  bj  implication  by  thd  Tiocal 
Improvement  Act,"  passed  by  the  same  legislature  a  few  days  later 
(Stats.  1901,  p.  34),  which  is  not  necessarily  r^ugnant  thereto, 
and  does  not  cover  the  same  ground  as  the  earlier  statute.  Bepeals 
by  implication  are  not  favored;  and  the  two  statutes  should  be 
construed  as  standing  together,  and  as  offering  differoit  schemes 
for  similar  ends. 
Id. — Vote  fob  Bonds  fob  Ya&ious  Pubfoses — Bonds  fob  Total 
Amount. — ^Where,  under  a  municipal  ordinance,  several  propositions 
for  bonds  in  a  specified  sum  for  street  purposes,  in  another  sura 
for  fire  apparatus,  in  another  for  sewers,  and  in  another  for 
bridges,  were  submitted  to  the  voters,  and  were  each  and  all  carried 
by  the  electors,  there  was  nothing  in  the  law,  or  in  prinelpley  and 
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nothing  aifeeting  the  interest  of  the  tazpajera,  to  prevent  the 
mi]nieipa]itj  from  iMuing  a  total  amount  of  bonds  for  the  ag- 
gregate sum,  payable  in  accordance  with  the  terms  of  the  ordinance 
and  of  the  Municipal  Improvement  Bond  Act. 
Id. — Mandamus  to  Tbkasurkr — ^Duty  upon  Salb  of  Bonds. — ^A  writ 
of  mandate  will  lie  to  compel  the  treasurer  of  the  municipality  to 
countersign  the  bonds  issued  for  th.e  aggregate  sum;  but  it  will 
be  his  duty,  upon  sale  thereof,  to  place  the  moneys  in  the  municipal 
treasury  to  the  credit  of  the  proper  improvement  funds. 

APPLICATION  for  Writ  of  Mandate  to  the  Treasurer  of 
the  Town  of  Mill  Valley,  County  of  Marin. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  K.  Hawkins,  for  Petitioners. 

C.  W.  Durbrow,  for  Respondent. 

HENSHAW,  J. — This  is  an  application  for  mandate 
against  the  respondent,  as  treasurer  of  the  town  of  Mill  Val- 
ley, to  compel  him  to  countersign  certain  municipal  bonds 
and  the  interest  coupons  attached  thereto.  He  justifies  his 
refusal  upon  the  ground  that  the  bond  issue  is  illegal  and 
void.  The  propositions  presented  by  him  in  this  regard 
are  two. 

1.  The  bonds  were  issued  under  the  Municipal  Improve- 
ment Act  of  1901.  (Stats.  1901,  p.  27.)  The  earlier  act  of 
1889  contained  no  provision  for  the  doing  of  *' street  work.*' 
The  act  of  1901  expressly  empowers  the  authorities  to  issue 
bonds  for  ** street  work."  The  act  of  1889  came  under  review 
in  the  City  of  Redando  Beach  v.  CatCy  136  Cal.  146,  and  it 
was  there  held  that  that  act  did  not  authorize  the  issuance  of 
bonds  which  must  be  paid  out  of  the  revenue  derived  from 
taxes  upon  real  and  personal  property,  unless  the  money 
raised  upon  the  bonds  was  to  be  devoted  to  purposes  justify- 
ing the  expenditure  of  the  ordinary  revenues  of  the  city, 
that  the  ordinary  revenues  of  a  eity  of  the  sixth  class  could 
not  be  expended  for  the  grading  and  paving  of  its  streets, 
and  further  that  "street  work'*  was  not  one  of  the  specially 
enumerated  objects  for  which  the  act  authorized  the  issuance 
of  bonds.    In  Bice  v.  Board  of  Trustees,  107  Cal.  398,  it  was 
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held  that  under  the  provisions  of  the  same  act  there  could  be  a 
valid  issue  of  bonds  for  the  construction  of  a  sewer,  and  in  the 
ease  of  City  of  Kedondo  Beach  v.  Cote,  discussing  the  Rice  case, 
it  was  said  that  this  was  so  '*for  the  simple  reason  that  under 
the  Vrooman  Act  it  is  entirely  within  the  discretion  of  the  gov- 
erning body  of  a  city  to  make  the  cost  of  a  sewer  a  charge  upon 
the  lands  of  an  assessment  district,  or  upon  its  ordinary  reve- 
nue''; and  that  'Hhe  construction  of  sewers  is  one  of  the  spe- 
cially enumerated  objects  for  which  the  act  of  1889  authorizes 
the  issuance  of  municipal  bonds. ' '  It  should  be  said  that  in  de- 
ciding the  Gate  case  the  attention  of  the  court  was  not  directed 
to  section  26  of  the  Vrooman  Act  as  amended  in  1891  (Stats. 
1891,  p.  206),  section  2  of  the  Vrooman  Act  as  amended  in 
1893  (Stats.  1893,  p.  172),  and  section  869  of  the  Municipal 
Government  Act,  which  authorize  the  authorities  to  pay  for 
street  work  out  of  the  ordinary  revenue  and  income,  of  the 
municipality.  The  decision  in  the  Gate  case,  therefore,  stands 
upon  the  single  proposition  that  the  act  of  1889  did  not  spe- 
cifically embrace  ** street  work."  But  this  objection  is  wholly 
removed  by  the  act  of  1901,  under  which  these  bonds  were 
issued,  which  expressly  provides  that  the  bonds  may  be  is- 
sued for  this  purpose.  The  authorities  were,  therefore,  justi- 
fied under  the  act  in  calling  for  bonds  for  the  performance 
of  street  work.  '^Street  work  is  a  phrase  of  common  usage, 
and  has  a  well-defined  signification.  The  words  mean  exactly 
what  they  indicate  upon  their  face,  namely,  work  upon  a 
street — work  in  repairing  or  making  a  street.'*  (Electric 
Light  Co.'Y.  San  Bernardino,  100  Gal.  348.)  Nor  do  we  find 
any  force  in  the  argument  that  the  act  of  1901  here  under 
consideration  was  repealed  by  an  act  of  the  legislature  passed 
at  the  same  session,  and  a  few  days  later,  designated  the  Local 
Improvement  Act.  (Stats.  1901,  p.  34.)  Repeals  by  implica- 
tion are  not  favored.  There  is  no  repugnancy  between  the 
two  acts  to  compel  the  conclusion  that  the  latter  must  be  con- 
strued as  repealing  the  former;  and  while  the  acts  deal  gen- 
erally with  the  same  subject-matter  the  later  act  does  not 
embrace  the  ground  covered  by  the  earlier.  They  should  prop- 
erly be  construed  as  standing  together  and  as  offering  different 
schemes  for  the  accomplishment  of  similar  ends. 
2.  Pour  different  propositions  were  presented  to  the  voters 
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under  the  authority  of  ordinance  No.  60  of  the  town  of  Mill 
Valley:— 

1.  A  proposition  to  incur  a  bonded  debt  of  thirty-seven 
thousand  dollars  for  street  purposes; 

2.  A  proposition  to  incur  a  bonded  indebtedness  of  two 
thousand  dollars  to  acquire  fire  apparatus ; 

3.  A  proposition  to  incur  a  bonded  debt  of  seven  thousand 
dollars  for  sewers;   and, 

4.  A  proposition  to  incur  a  bonded  debt  of  four  thousand 
dollars  for  bridges. 

All  of  these  propositions  were  carried  by  the  electors.  The 
municipal  authorities,  by  ordinance  No.  61,  passed  after  the 
election,  provided  for  the  issuance  of  eighty  bonds  of  $625 
each,  two  of  which  bonds  were  to  mature  each  year,  so  that 
one-fortieth  part  of  the  indebtedness  is  to  be  paid  each  year, 
and  the  interest  on  the  bonds  is  to  be  paid  semi-annually.  All 
of  this  was  in  accordance  with  the  terms  of  ordinance  No.  60, 
and  the  Municipal  Improvement  Bond  Act.  Objection  is, 
however,  made  to  the  issuance  in  this  form  of  the  total 
amount  of  bonds, — ^that  is  to  say,  municipal  bonds  in  the  sum 
of  fifty  thousand  dollars, — and  it  is  urged  that  separate  bonds 
should  be  issued  for  each  of  the  indicated  purposes.  We 
discover  nothing  in  the  law,  nothing  in  principle,  and  nothing 
affecting  the  interests  of  the  taxpayers,  to  require  such  a 
course.  The  ordinance  No.  60,  calling  for  the  bonds,  itself 
provided  that  they  should  be  made  payable  in  gold  coin  in  the 
manner  following,  that  is  to  say:  ** One-fortieth  part  of  the 
whole  amount  of  the  principal  of  said  indebtedness  created 
'  under  one  or  more  of  the  said  four  propositions  shall  be  paid 
each  and  every  year."  It  was  impossible  at  the  time  for  the 
authorities  to  determine  how  many  of  the  propositions  would 
carry,  and  the  language  here  set  forth  was  an  indication  to  the 
voter  that  they  proposed  to  make  a  single  issue  for  the  ag- 
gregate amount  of  all  the  bonds  authorized  to  be  issued,  and 
to  provide  for  the  payment,  as  the  law  requires,  of  one- 
fortieth  part  of  the  indebtedness  each  year.  There  is  in  this 
no  additional  burden  cast  upon  the  taxpayer,  and  in  fact, 
as  has  been  said,  the  issuance  of  the  bonds  is  in  strict  accord 
with  the  ordinance  calling  for  the  special  election.  (Darbie 
V.  City  of  Modesto,  104  Cal.  515.)    The  Bond  Act  of  1889  con- 
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tained  a  proyision  that  the  ordinance  should  specify  the  num- 
ber of  bonds  to  be  issued.  This  cumbersome  and  unnecessary 
provision  was  eliminated  from  the  Municipal  Bond  Act  under 
which  these  bonds  were  issued.  Of  course,  the  money  derived 
from  the  sale  of  the  bonds  will  be  by  the  treasurer  of  the 
town  placed  in  the  municipal  treasury  to  the  credit  of  the 
proper  improvement  funds  under  section  6  of  the  act  here 
under  consideration. 
Let  a  peremptory  writ  of  mandate  issue  as  prayed  for. 

Shaw,  J.,  Angellotti,  J.,  McParland,  J.,  Van  Dyke,  J.,  and 
Lorigan,  J.,  concurred. 


[L.  A.  No.  1104.    In  Bank.— April  4,  1904.] 

W.  A.  WASHER,  Respondent,  v.  INDEPENDENT  MINING 
AND  DEVELOPMENT  COMPANY,  Defendant  and 
Appellant. 

Ck)NTRAOT  WITH  OWNXRS  OF  MiNIS — ^BmiBUBSBMSNT  Of  ADVANCIS  X7F0N 

Bali — ^Pubohasi  by  Corporation — ^Assuhftion  or  Adtancis— Ac- 
tion BT  Third  Person. — ^Wbere  the  owners  of  mines  agreed  with 
a  third  person  that  he  should  advance  monej  for  derdopment 
thereof  in  consideration  of  an  interest  in  the  mines,  and  an 
agreement  that  all  advances  made  hj  the  owners  and  bj  such 
third  person  should  be  repaid  in  case  of  sale;  and  a  corporation 
purchased  the  mines  from  such,  owners  expressly  subject  to  the 
contract  which  was  recorded,  and  ezpresslj  agreed  by  resolution 
before  purchase  to  assume  the  repayment  of  such  adyanoes,  such 
assumption  must  be  deemed  part  of  the  purchase  money,  and  the 
third  person,  who  made  advances  under  the  eontract,  may  sue  the 
corporation  to  recover  the  amount  thereof.  [Shaw,  J.,  and  Angel- 
lotti, J.,  dissenting.] 

Id. — ^Vendors  Mat  Dispose  of  Purchase  Monet. — The  vendors  had  the 
right  to  dispose  of  the  purchase  money,  and  to  order  how  it  should 
be  paid;  and  they  had  the  right  to  require  the  purchaser  to  assume 
and  pay  the  advances  which  they  had  agreed  should  be  repaid  in 
case  of  sale;  and  the  corporation  cannot  defend  the  aetion  for 
such  advances  upon  the  ground  that  its  grantors  did  not  owe  the 
plaintiff. 

Id. — Contract  for  Benefit  of  Third  Person — Operation  of  Law— 
Privitt — ^Implied  Promise. — A  third  person  may  sue  upon  a  eon- 


\ 


Digitized  by  LjOOQIC 


April,  1904.]    Washkb  v.  Independent  M.  and  D.  Co.    703 

tract  made  expressly  for  hia  benefit  at  any  time  before  the  parties 
thereto  rescind  it.  In  such  cas^  the  law  operates  upon  the  acta 
of  the  parties,  creates  the  duty,  estoblishes  a  priority,  and  impiiea 
the  promise  and  obligation  upon  which  the  action  is  founded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv-» 
erside  County.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  S.  McKelvey,  for  Appellant 

In  order  to  bind  a  grantee  the  grantor  must  be  personally 
liable.  (Dunning  v.  Leaviit,  85  N.  Y.  35;*  Trotter  v.  Hughes, 
12  N.  Y.  74 ;»  Moore's  Appeal,  88  Pa.  St.  450 ;»  Ward  v.  De 
Oca,  120  Cal.  102.)  There  is  no  privity  to  support  the  action 
{Bank  of  Madera  v.  Redfield,  122  Cal.  405;  Burton  v.  Larkin, 
36  Kan.  246;*  /Simeon  v.  Broum,  68  N.  Y.  355;  Ward  v.  De 
Oca,  120  Cal.    102.) 

Purington  &  Adair,  for  Respondent. 

Upon  the  sale  of  the  property,  making  it  impossible  for 
plaintiff  to  realize  his  advances,  the  amount  thereof  became 
due  and  payable  from  the  grantors  {Wolf  v.  Marsh,  54  Cal. 
228,  232;  Poirier  v.  Gravel,  88  Cal.  79-83),  and  when  the 
corporation,  as  a  purchaser  from  them,  expressly  assumed 
to  perform  the  contract  to  pay  the  advances,  it  became  the 
principal  debtor  to  the  plaintiff,  and  the  grantors  were  sure- 
ties. {Williams  v.  Naftzger,  103  Cal.  438;  Weaver  v.  McKay, 
108  Cal.  546;  Hopkins  v.  Warner,  109  Cal.  133;  Tulare 
County  Bank  v.  Madden,  109  Cal.  312.)  **A  contract  made 
expressly  for  the  benefit  of  a  third  person  may  be  enforced  by 
him  at  any  time  before  the  parties  thereto  rescind  it.*'  (Civ. 
Code,  sec.  1559;  Roshorough  v.  Shasta  B.  B.  Canal  Co,,  22 
Cal.  556;  Buckley  v.  Gray,  110  Cal.  339-346  ;•  Letvis  v. 
CovUlaud,  21  Cal.  179,  190 ;  Sacramento  Lumber  Co.  v.  Wag- 
ner, 67  Cal.  293,  295;  Chung  Kee  v.  Davidson,  102  Cal.  188, 
197.)  The  resolution  of  the  corporation  contained  all  of  the 
elements  of  a  contract  to  assume  repayment  of  the  advances. 
{Morgan  v.  Overman  8  M.  Co.,  37  CaL  534;  Flint  v.  Cade- 

^39  Am.  Bep.  617.  *59  Am.  Bep.  5*1. 

•62  Am.  Dec  137,  and  note.  '52  Am.  St  Bep.  88. 

•32  Am.  Bep.  469. 


Digitized  by  LjOOQIC 


704        Washer  v.  Iotependbnt  M.  and  D.  Co.      [142  CaL 

nasso,  64  Cal.  83;  Buckley  v.  Gray,  110  Cal.  339,  346.^)  A 
grantor  has  a  right  to  make  such  disposition  of  the  purchase 
money  as  he  may  choose,  and  may  require  payment  of  part 
of  it  to  a  third  person.  (2  Warvelle  on  Vendors,  pp.  655-657; 
Dean  v.  Walker,  107  111.  540 ;»  Merriman  v.  Moore,  90  Pa.  St. 
79;  Linneman  v.  Moross,  98  Mich.  178.*) 

COOPER,  C. — This  action  was  brought  to  recover  of  de- 
fendant the  sum  of  four  thousand  five  hundred  dollars.  The 
case  was  tried  before  the  court,  findings  filed,  and  judgment 
thereupon  entered  for  plaintiff  as  prayed.  This  appeal  is 
from  the  judgment  on  the  judgment-roll. 

It  18  claimed  that  the  court  erred  in  overruling  defendant's 
demurrer  to  the  complaint,  and  that  the  judgment  is  not 
supported  by  the  findings.  Both  questions  may  be  considered 
together.  The  facts  as  alleged  and  found  are  substantially 
as  follows:  On  the  eleventh  day  of  July,  1895,  P.  A.  Stephens 
and  C.  L.  Banta  were  the  joint  owners  of  two  mines,  known 
as  the  ** Mammoth"  and  *' Edith,"  situate  in  Riverside 
County.  On  said  day  they,  as  parties  of  the  first  part,  en- 
tered into  a  written  agreement  with  the  plaintiff,  as  party  of 
the  second  part,  in  which  it  was  recited  that  the  parties  of 
the  first  part  had  expended  the  sum  of  one  thousand  dollars, 
and  the  party  of  the  second  part  had  expended  the  stmi  of 
$874.75,  in  the  development  of  the  said  mines.  Said  agree- 
ment provided  that,  for  the  more  rapid  development  of  said 
mines,  the  parties  of  the  first  part,  in  consideration  of  the 
further  sum  of  four  thousand  dollars,  agreed  to  sell  and  con- 
vey to  the  party  of  the  second  part  an  undivided  one-fourth 
interest  in  and  to  said  mines.  The  party  of  the  second 
part  agreed  to  pay  the  said  four  thousand  dollars  in  certain 
installments  covering  a  period  of  fifteen  months.  In  case  of 
a  satisfactory  sale  of  the  said  mines  before  the  completion  of 
the  payments  by  the  party  of  the  second  part,  he  was  to 
be  repaid  the  said  $874.75  and  all  sums  which  he  had  paid 
and  furnished  under  said  contract,  and  the  parties  of  the  first 
part  were  to  be  repaid  the  said  one  thousand  dollars,  and 
then,  after  these  payments,  the  proceeds  of  such  sale  to  be 
divided,  three  fourths  to  the  parties  of  the  first  part,  and  one 

^52  Am.  St.  B«p.  88.  '39  Am.  St.  Bep.  528,  and  note. 

"47  Am^  Bep.  467,  and  note. 


Digitized  by  LjOOQIC 


April,  1904.]     Washeb  v.  Independent  M.  and  D.  Co.    705 

fourth  to  the  party  of  the  second  part.  The  agreement,  after 
other  provifiions  not  material  here,  contained  the  clause: 
''And  it  is  further  understood  that  the  stipulations  aforesaid 
are  to  apply  to  and  bind  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties  hereto."  The  said  agree- 
ment was  duly  acknowledged  and  placed  of  record.  On  Octo- 
ber 27,  1896,  the  said  Banta  sold  and  conveyed  all  her  interest 
in  said  mines  to  one  Van  Winkle.  On  February  17,  1897, 
said  Van  Winkle,  by  a  deed  of  conveyance,  in  which  said 
Banta  joined,  sold  and  conveyed  the  same  interest  to  one 
Patterson.  On  February  18,  1897,  the  said  Stephens,  by  a 
deed  of  conveyance,  in  which  said  Banta  and  said  Van  Winkle 
joined,  sold  and  conveyed  his  interest  in  and  to  said  mines  to 
yae  Ensign,  as  trustee.  On  June  30,  1897,  at  a  meeting  of 
more  than  two  thirds  of  the  stockholders  of  defendant,  called 
for  that  purpose,  the  following  resolution  was  passed,  to  wit: 
**0n  motion  of  E.  E.  Banta,  seconded  by  A.  E.  Carpenter,  it 
was  resolved  that  the  board  of  directors  be,  and  is  hereby 
requested  to  purchase  interests  in  the  Mammoth  and  Edith 
mines  on  a  basis  of  $100,000  in  full  paid-up  stock  of  this 
company,  for  the  entire  interest  in  said  mines,  subject  to  the 
contract  with  W.  A.  Washer,  F.  A.  Stephens,  and  E.  E. 
Banta,  for  the  return  to  them  of  advances  amounting  to 
about  $5,900  as  set  out  in  said  contract,  and  that  this  com- 
pany assume  the  repayment  of  said  advances.  Carried." 
On  the  same  day,  at  a  regular  meeting  of  directors  of  de- 
fendant, the  following  resolution  was  passed,  to  wit:  **0n 
motion  of  E.  E.  Banta,  seconded  by  A.  E.  Carpenter,  it  was 
resolved  that  the  board  purchase  the  interests  in  the  Mam- 
moth and  Edith  mines  in  Minifee  Mining  District,  Riverside 
County,  California,  on  a  basis  of  $100,000  in  full  paid-up 
stock  of  this  company,  for  the  entire  interest  in  said  mines, 
subject  to  the  contract  with  W.  A.  Washer,  F.  A.  Stephens, 
and  E.  E.  Banta,  for  the  return  to  them  of  advances  amount- 
ing to  about  $5,900,  as  set  out  in  said  contract,  and  that  the 
company  assume  the  payment  of  said  advances.  Motion 
carried.'' 

In  pursuance  of  the  said  resolutions,  the  defendant,  on  the 
first  day  of  July,  1897,  procured  two  deeds  to  the  said  mines, 
the  first  one  being  made  by  said  Stephens  and  said  Ensign 
(trustee)   as  grantors,  and  the  second  being  made  by  said 
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Patterson,  Van  Winkle,  Banta,  and  others  as  grantors.  Both 
of  said  last-named  deeds,  made  July  1,  1897,  were  made  to 
defendant  as  grantee,  and  were  duly  acknowledged  and 
recorded  and  contained  the  following  clause,  to  wit:  **This 
conveyance  is  made  subject  to  the  terms  of  that  certain 
agreement  between  F.  A.  Stephens  and  £.  £.  Banta  on  the 
one  part  and  W,  A.  Washer  of  the  second  part,  of  date  July 
11,  1895,  recorded  in  book  39  of  deeds,  page  68,  recorder's 
office  of  Biverside  County.'*  The  plaintiff  was  not  a  party 
to,  nor  did  he  consent  to  the  execution  or  delivery  of,  any 
of  said  deeds.  At  the  time  of  the  passage  of  the  said  reso- 
lution, and  at  the  time  of  the  purchase  of  said  property, 
the  plaintiff  had  advanced  under  the  said  agreement  for  the 
development  of  the  said  mines  the  sum  of  forty-five  hundred 
dollars,  no  part  of  which  had  been  repaid,  and  which  has 
never  been  repaid,  and  defendant  had  full  notice  of  said 
agreement  with  plaintiff  and  of  the  exi>enditure  of  said 
forty-five  hundred  dollars  under  the  terms  thereof.  Prior 
to  the  purchase  of  the  said  mines  by  defendant,  plaintiff  had 
paid  all  sums  agreed  to  be  paid  by  him  under  the  terms  of 
said  agreement,  and  had  demanded  of  said  Stephens  and 
Banta  a  deed  to  an  undivided  one  fourth  of  the  said  mines  as 
per  the  terms  of  said  agreement.  The  court  further  found 
as  follows:  "That  by  virtue  of  said  resolutions  passed  re- 
spectively by  stockholders  and  directors  of  said  defendant 
corporation,  and  by  virtue  of  the  obligation  assumed  by  the 
defendant  in  the  deed  dated  July  1,  1897,  above  set  forth, 
said  defendant  purchased  the  said  mining  property  subject 
to  the  contract  set  forth  in  paragraph  2  of  said  complaint, 
for  the  return  to  plaintiff  and  said  Stephens  and  Banta  of 
advances  then  made  amounting  to  about  fifty-nine  hundred 
dollars  ($5,900) ;  and  said  defendant  intended  to  and  did 
thereby  assume  the  repayment  of  said  advances.  That  the  said 
amount  of  money  advanced  by  plaintiff  towards  the  develop- 
ment of  said  mining  properties  at  the  time  of  the  sale  thereof 
to  defendant,  was  the  sum  of  four  thousand  five  hundred 
dollars  ($4,500),  no  part  of  which  has  been  paid.  That  no 
part  of  the  proceeds  derived  from  the  sale  of  said  mining 
properties  to  the  defendant,  either  in  money  or  stock,  has 
been  paid  or  delivered  to  this  plaintiff.    That  prior  to  bring- 
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ing  this  action,  plaintiff  demanded  of  the  defendant  the  pay- 
ment of  said  sum  of  four  thousand  five  hundred  doUais 
($4,500),  no  part  of  which  has  been  advanced  by  him  in  the 
development  of  said  mining  property  at  the  time  of  sale  to 
the  defendant;  but  the  defendant  refused  and  still  refuses  to 
pay  the  same,  and  the  whole  of  said  sum  is  now  due,  owing, 
and  wholly  unpaid  to  the  plaintiff." 

The  defendant  contends  that  neither  the  allegations  of  the 
complaint  nor  the  findings  show  that  its  grantors  were  per- 
sonally liable  to  plaintiff  for  the  advances  made  by  him,  and 
that  there  is  nothing  in  either  the  complaint  or  findings  to 
show  any  privity  of  contract  between  defendant  and  plain- 
tiff, and  hence  there  was  no  consideration  for  the  assumption 
by  defendant  of  the  indebtedness  due  to  plaintiff.  Such  posi- 
tion is  not  tenable.  The  defendant  knew  of  plaintiff's  claim, 
and  the  contract  out  of  which  it  arose.  It  knew,  by  the  con- 
tract under  which  plaintiff  made  the  advances,  that  plaintiff 
was  to  be  given  a  one-fourth  interest  in  the  mines.  Knowing 
these  facts,  it  passed  resolutions  in  due  form  by  which  it 
expressly  assumed  the  payment  of  the  amount  due  plaintiff. 
It  did  this  before  it  purchased  the  mines.  Then  in  its  deeds 
it  was  recited  that  the  property  was  taken  subject  to  the 
agreement  made  by  Stephens  and  Banta  with  plaintiff.  It 
has  never  paid  plaintiff,  and  has  refused  to  pay  him.  It  has 
the  title  to  the  mines,  procured  by  virtue  of  its  resolutions, 
assuming  the  amount  due  plaintiff,  and  yet  refuses  to  pay 
such  amount.  It  will  not  be  allowed  to  keep  the  property 
and  refuse  to  pay  for  it  as  it  agreed.  It  is  said  that  the 
defendant's  grantors  were  not  personally  liable  to  plaintiff, 
and  that  for  this  reason  the  defendant  cannot  be  held  liable. 
All  of  defendant's  grantors  were  not  personally  liable  to 
plaintiff,  but  two  of  them,  P.  A.  Stephens  and  C.  L.  Banta, 
were  so  liable,  and  this  is  suflScient,  even  if  we  were  to  con- 
cede the  rule  contended  for  by  defendant.  As  said  Stephens 
and  Banta  were  the  owners  of  the  property  at  the  time  they 
made  the  contract  with  plaintiff,  and  as  they  joined  in  the 
deeds  made  to  defendant,  we  must  presume  that  they  did  so 
because  they  had  an  interest  in  the  property  conveyed.  It 
does  not  lie  in  the  mouth  of  defendant  to  say  there  is  no 
privity — after  it  took  the  deeds  signed  by  Stephens  and 
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Banta.  The  payment  of  the  amount  due  plaintiff  was  clearly 
a  part  of  the  purchase  money  to  be  paid  by  defendant  It 
was  nothing  to  defendant  as  to  whom  the  purchase  money 
should  be  paid.  If  its  grantors  requested  the  payment  of 
four  thousand  five  hundred  dollars  to  plaintiff,  and  defend- 
ant agreed  to  pay  said  sum,  it  will  not  now  be  allowed  to 
defend  this  action  upon  the  ground  that  its  grantors  did  not 
owe  plaintiff.  It  is  not  the  business  of  the  defendant  to  go 
upon  a  tour  of  investigation  as  to  the  merits  of  plaintiff's 
claim  against  its  grantors  after  agreeing  to  pay  it.  If  its 
grantors  were  satisfied  that  they  owed  plaintiff,  defendant 
cannot,  after  agreeing  to  pay  the  said  indebtedness,  claim 
that  nothing  was  due.  It  was  said  by  the  supreme  court  of 
Pennsylvania  in  Merriman  v.  Moore,  90  Pa.  St.  81:  "A  ven- 
dor  may  direct  how  the  purchase  money  shall  be  paid.  He 
may  reserve  it  to  himself,  donate  it  to  a  public  charity,  or 
may  make  such  other  disposition  of  it  as  may  best  meet  his 
views,  and  if  his  vendee  agrees  to  pay  it,  according  to  such 
directions,  he  cannot  set  up  a  defense  that  his  vendor  was 
under  no  duty  to  apply  it  in  such  manner."  (See  Warvelle 
on  Vendors,  2d  ed.,  sec.  649 ;  Dean  v.  Walker,  107  HI.  540.^) 
It  is  provided  in  the  Civil  Code  (sec.  1559) :  **A  contract, 
made  expressly  for  the  benefit  of  a  third  person  may  be 
enforced  by  him  at  any  time  before  the  parties  thereto  re- 
scind it"  The  agreement  to  pay  plaintiff  was  made  ex- 
pressly for  his  benefit.  It  has  never  been  rescinded.  In  such 
cases  the  rule  is,  that  the  party  for  whose  benefit  the  con- 
tract or  promise  is  made  may  maintain  an  action  against  the 
promisor.  {Morgan  v.  Overman  8,  M.  Co,,  37  CaL  537; 
Flint  V.  Cadenasso,  64  Cal.  83;  Buckley  v.  Chay,  110  Cal. 
339;*  Brewer  v.  Dyer,  7  Cush.  337.)  In  the  latter  case  the 
doctrine  is  thus  clearly  stated:  "Upon  the  principle  of  law 
long  recognized  and  clearly  established,  that  where  one  per- 
son for  a  valuable  consideration  engages  with  another  to  do 
some  act  for  the  benefit  of  a  third,  the  latter,  who  would  en- 
joy the  benefit  of  the  act,  may  maintain  an  action  for  the 
breach  of  such  engagement;  •  .  .  that  it  does  not  rest  upon 
the  ground  of  any  actual  or  supposed  relationship  between 
the  parties,  as  some  of  the  earlier  cases  seem  to  indicate,  but 
*47  Am.  Bep.  467,  and  note.  ^52  Am.  St.  Bep.  88. 
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upon  the  broad  and  more  satisfactory  basis  that  the  law, 
operating  upon  the  acts  of  the  parties,  creates  the  duty,  estab- 
lishes a  privity,  and  implies  the  promise  and  obligation  on 
which  the  action  is  founded.''  The  cafie  of  Ward  v.  De  Oca, 
120  Cal.  104,  is  not  in  conflict  with  the  views  herein  ex- 
pressed. The  facts  of  that  case  were  very  different  from  the 
case  at  bar.  The  opinion  recites  that  the  lower  court  found 
upon  sufficient  evidence  that  when  the  deed  was  made  **said 
De  Oca  had  no  notice  at  that  time  of  any  personal  liability  to 
pay  said  notes,  or  any  of  them,  or  any  part  of  them ;  that  it 
was  not  intended  between  the  parties  to  said  deeds  that  the 
grantee,  the  said  Maria  Montes  De  Oca,  should  assume  or 
agree  to  pay  the  said  notes  described  in  said  mortgage,  or  any 
part  thereof,  or  the  mortgage  indebtedness,  nor  was  an3rthing 
other  intended  by  them,  than  that  the  said  real  estate  should 
remain  liable  for  said  mortgages,  and  that  to  the  extent  of 
the  said  real  estate  only  should  said  defendant  be  liable 
thereon." 
It  follows  that  the  judgment  should  be  affirmed. 

Haynes,  C,  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

SHAW,  J.,  dissenting. — I  dissent.  The  theory  of  the 
plaintiff  in  the  case  and  of  the  court  below  in  giving  its 
judgment  was,  that  the  resolution  of  the  stockholders  and 
of  the  board  of  directors  constituted  an  agreement  whereby 
the  defendant  assumed  the  payment  of  the  advances  made 
by  the  plaintiff  under  the  agreement.  The  allegation  in  the 
complaint  is  to  the  effect  that  by  virtue  of  the  resolutions 
the  defendant  assumed  this  obligation,  and  there  is  no  other 
fact  alleged  upon  which  such  assumption  could  have  been 
based.  I  am  of  the  opinion  that  this  contention  is  unsound. 
The  plaintiff  was  not  a  party  to  those  resolutions,  they  were 
not  made  at  his  instance,  and  they  do  not  purport  to  have 
been  made  for  his  benefit.  The  resolution  of  the  stockholders 
was  manifestly  adopted  for  the  purpose  of  vesting  in  the 
directors  authority  to  make  the  purchase  of  the  mines.    It 
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was  a  mere  direction  or  authority  from  the  principal  to  the 
agent,  and  does  not  constitute  a  contract  with  or  for  the 
benefit  of  any  person.  The  resolution  of  the  directors  does 
not  purport  to  constitute  a  contract  with  anybody,  and  was 
nothing  more  than  an  expression  of  the  intention  of  the 
directors  to  purchase  the  mines  on  the  terms  stated  in  the 
resolution,  and  to  authorize  the  officers  of  the  corporation  to 
accept  a  deed  accordingly.  It  necessarily  included  authority 
to  accept  the  deed  on  more  favorable  terms.  Neither  of  the 
resolutions  were  made,  so  far  as  appears,  for  the  purpose  of 
constituting  a  contract  either  with  the  grantors  in  the  two 
deeds  or  with  any  other  person.  They  authorized  the  mak- 
ing of  a  contract,  but  do  not  constitute  the  contract  itself. 
The  grantors  in  the  deeds  were  not  parties  to  the  proceedings 
leading  up  to  and  including  the  passage  of  the  resolutions, 
and  there  is  no  allegation  or  finding  that  they  relied  on  the 
resolutions,  nor  in  the  promise  therein  supposed  to  be  set 
forth,  that  the  corporation  would  assume  the  repayment  of 
the  advances.  The  executive  officers  of  the  corporation,  in 
the  negotiation  for  the  purchase,  succeeded  in  obtaining,  and 
they  were  authorized  to  obtain,  the  execution  of  deeds  by  the 
vendors,  which  did  not  bind  the  corporation  to  assume  such 
payment  All  negotiations  became  merged  in  the  deeds  and 
were  superseded  thereby.  The  recital  in  the  deeds  actually 
taken,  that  the  defendant  took  the  property  subject  to  the 
contract,  did  not  make  it  personally  liable  for  the  repayment 
of  the  advances.  We  know  of  no  principle  of  law  which 
justifies  the  conclusion  that  under  the  circumstances  here 
appearing  the  resolutions  alone  can  be  considered  as  consti- 
tuting a  contract  between  the  corporation  and  the  grantors. 
The  essential  element  of  consent  by  the  other  contracting 
party  is  lacking.  There  is  nothing  to  show  that  the  grantors 
had  any  knowledge  of  the  existence  of  the  resolutions  at  the 
time  they  executed  the  deeds,  or  that  they  executed  the 
deeds  in  consideration  thereof  or  with  reference  thereto,  and 
hence  there  could  be  no  promise  to  them,  on  the  part  of  the 
corporation,  to  repay  the  advances.  Without  a  promise  to 
the  grantors  there  was  nothing  of  which  the  plaintiff  could 
take  advantage,  no  promise  made  for  his  benefit. 
In  Eosboraugh  v.  Shasta  B.  C.  Co.,  22  CaL  561,  where  the 
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president  of  a  corporation  had  served  nineteen  months  npon 
an  understanding  with  the  directors  that  he  was  to  be  paid 
the  reasonable  value  of  his  services,  and  the  directors  then 
passed  a  resolution,  apparently  with  his  full  knowledge,  that 
the  compensation  of  the  president  should  be  established  at 
fifty  dollars  per  month,  after  which  he  continued  to  serve  for 
more  than  two  years,  the  court  decided  that  the  resolution 
was  a  sufficient  agreement  to  pay  for  the  past  as  well  as  for 
the  subsequent  services,  so  as  to  prevent  the  bar  of  the  statute 
of  limitations.  The  authority  of  the  case  was  apparently 
doubted  in  McCarthy  v.  Mi.  Tecarte  L.  and  W.  Co.,  Ill  Cal. 
341.  It  seems  to  be  settled  that  in  many  cases  the  minutes  or 
resolutions  entered  in  the  books  of  a  corporation  may  consti- 
tute either  a  contract  or  sufficient  evidence  of  a  contract  to 
satisfy  the  statute  of  frauds.  (Cook  on  Corporations,  sec. 
714.)  But  we  presume  that  no  case  can  be  found  holding 
that  such  a  resolution  or  entry  constitutes  a  contract  or  evi- 
dence of  a  contract  between  the  corporation  and  third  per- 
sons who  had  no  knowledge  of  it,  and  who  did  not  act  on  the 
faith  of  it,  nor  in  consideration  of  it,  and  were  in  no  legal 
sense  parties  to  it.  The  decision  in  Basborough  v.  Shasta  E. 
C  Co,,  22  Cal.  561,  can  be  sustained  only  on  the  theory  that, 
with  respect  to  the  past  services,  the  resolution  was  a  written 
memorandum  of  a  previous  oral  contract,  and  as  such  suffi- 
cient to  prevent  the  bar  of  the  statute  of  limitations.  The 
defendant  in  this  case  cannot  be  made  liable  by  virtue  of  the 
resolutions. 

If  the  purchase  was  made  for  the  purpose  of  substituting 
the  defendant  in  the  place  of  Banta  and  Stephens  in  carry- 
ing out  the  agreement  as  an  executory  contract,  there  would 
be  no  obligation  arising  from  it  to  the  plaintiff  to  pay  the 
advances  until  there  had  been  a  resale  of  the  mines  to  some 
third  person.  If,  on  the  other  hand,  the  defendant  bought 
the  mine  outright,  it  did  not  become  liable  to  repay  the  ad- 
vances. The  recourse  of  the  plaintiff  in  that  case  would  be 
upon  Banta  and  Stephens  alone  for  the  purchase  money 
which  they  received,  and  which,  according  to  the  agreement, 
they  were  to  divide  with  him.  In  either  case,  he  has,  upon 
the  facts  found,  no  claim  against  the  defendant. 

The  finding  of  the  court  that  the  defendant,  by  virtue  of 
the  resolutions,  assumed  the  obligation,  based  as  it  is  upon 
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the  mere  fact  of  the  passage  of  the  resolutions,  is  in  reality 
a  conclusion  of  law,  and  can  have  no  greater  effect  than  the 
facts  would  justify.  I  think  the  court  attributed  greater 
force  and  effect  to  the  resolutions  than  can  be  given  them. 

In  my  opinion  the  judgment  should  be  reversed  and  the 
cause  remanded. 

Angellotti,  J.,  concurred  in  the  dissenting  opinion. 
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ACCOBD  AND  SATISFACTION. 

1.  Extinction  op  Qbuoation  op  Ck>NTRAOT. — ^An  accorifl  u  an  agroe- 
ment  to  aeeept  in  extinetion  of  an  obligation  something  different 
from  or  less  than  that  to  which  the  person  agreeing  to  aeeept  is 
entitled,  and  an  acceptance  by  the  creditor  of  the  consideration  of 
an  accord  constitutes  satisfaction.  In  an  action  upon  a  contract, 
where  the  admitted  findings  show  beyond  question  that  there  was 
a  dispute  between  the  parties  as  to  what  was  due  under  the  contract, 
and  that  plaintiff  accepted  of  something  different  from  or  less 
than  that  to  which  the  person  agreeing  to  accept  was  entitled,  the 
acceptance  extinguished  the  obligation,  and  there  was  an  accord 
and  satisfaction.    (Greighton  v.  Gregory,  34.) 

2.  Intention  op  Parties — ^Leoal  Effect  of  Conduct— Acciptanc* 
OF  Chick  Given  as  Payment — Estoppel  of  Plaintiff. — ^The  inten- 
tion of  the  parties  must  be  determined  from  all  the  circumstances 
attending  the  transaction,  and  the  legal  effect  of  the  conduct  of 
ther  parties  is  for  the  court  to  pronounce.  Where  the  defendant 
gave  a  check  in  full  payment  of  a  disputed  account,  and  it 
was  signed  at  plaintiff's  request,  and  accepted  and  cashed  by  plain- 
tiff, plaintiff  must  be  held  to  have  known  that  the  defendant 
signed  the  check  on  the  supposition  that  it  closed  the  transaction, 
and  ended  their  dealings  under  the  contract;  the  plaintiff  is  estopped 
to  deny  the  effect  of  his  deliberate  act  in  obtaining  and  cashing  the 
check,  under  the  circumstances  disclosed;  and  he  cannot  be  heard 
to  say  that  he  regarded  the  payment  as  having  been  made  only  on 
account.     (Id.) 

ADOPTION. 

1.  Estates  of  Deceased  Persons— Distribution — ^Beprsssntation  or 
Deceased  Brother  by  Illegitimate  Child— Acknowledomsnt 
OF  Paternity. — ^An  illegitimate  child  of  a  deceased  brother  of 
the  decedent  does  not  acquire  the  right  to  represent  his  father  by 
inheriting  any  part  of  the  estate  of  the  decedent  by  m^ely  becom- 
ing the  heir  of  his  father,  by  an  acknowledgment  of  paternity  in  the 
presence  of  a  competent  witness,  under  section  1387  of  the  Civil 
Code;  and  if  not  legitimated  by  adoption,  under  section  230  of  that 
code,  a  decree  of  distribution  to  him  of  part  of  the  estate  in  the 
right  of  his  deceased  father  must  be  reversed.  (Estate  of  De  La- 
veaga,  158.) 

(715) 
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ADOPTION  (Continued). 

2.  Lboitiiultion  bt  Adoption. — ^In  order  to  complete  legitimation  of 
an  illegitimate  child  bj  adoption  under  section  230  of  the  Civil 
Code,  all  of  its  provisions  most  be  complied  with.  Where  the  father 
never  received  the  child  into  his  familj,  or  into  the  home  in  which 
he  lived,  or  into  or  among  his  kindred,  and  did  not  treat  him  as  if 
he  were  a  legitimate  child,  bat,  on  the  contrary,  treated  him  and 
referred  to  him  as  an  illegitimate  child,  there  is  no  legitimation  bj 
adoption  onder  that  section.    (Id.) 

8.  BxCEPTiON  INTO  Familt  ov  Unmabbud  MAN.^The  fact  that  the 
father  of  the  illegitimate  ehild  is  an  unmarried  man,  and  has  no 
f amilj,  except  the  illegitimate  child,  does  not  authorise  the  provision 
of  the  code  in  that  respect  to  be  dispensed  with;  but  he  must  re- 
ceive him,  and  cannot  send  him  elsewhere;  and  if  he  have  a  home  or 
place  of  residence  into  which  he  can  receive  him,  he  must  receive 

•  him  there  as  an  indispensable  condition  of  adoption,  under  section 
280  of  the  Civil  Code.    (Id.) 

4.  PuBUO  Acknowledgment  op  Child. — ^A  document  signed  in  the 
presence  of  witnesses,  declaring  that  a  person,  named  and  described 
as  then  living,  as  a  foster  son,  with  a  physician  named,  and  with  the 
latter's  family,  who  was  the  illegitimate  child  of  a  mother  named, 
was  his  own  son,  and  was  made  his  sole  and  lawful  heir,  though  a 
good  acknowledgment  to  make  him  the  heir  of  the  person  acknowl- 
edging him,  under  section  1887  of  the  Civil  Code^  falls  short  of  an 
adoption  under  section  280  of  that  code.    (Id.) 

ADYEB8E  P0BSE8SI0N.    See  Water  and  Water  Bights,  13,  16,  20, 
22,  24. 

AOBNCJY. 

1.  Pbingipal  and  Agent— Piduciaet  Belation — ^Dutt  op  Agent- 
Advantage  OVER  Principal. — The  relation  of  an  agent  to  his  prin- 
cipal is  of  a  fiduciary  nature,  and  not  only  imposes  ui>on  the  agent 
the  highest  good  faith  toward  the  principal,  but  precludes  him  from 
obtaining  any  advantage  over  him  in  any  transaction  had  by  vir- 
tue of  his  agency.     (Calmon  v.  Sarraille,  638.) 

2.  Negotiation  pob  Purchase  op  Land — ^Deed  Obtained  bt  Fraud 
OP  Agent— Annulment  by  Principals. — ^Where  an  agent  employed 
to  negotiate  for  the  purchase  of  land  obtained  an  offer  for  a  spe- 
cific sum,  and  falsely  represented  to  his  principals  that  the  vendor 
insisted,  in  addition,  upon  a  deed  of  a  lot  belonging  to  plaintiifi^ 
whereby  the  principals  were  induced  to  consent  thereto,  whereupon 
the  agent  presented  a  deed  for  their  signature,  falsely  representing 
it  as  a  deed  to  the  purchaser,  when  in  fact  it  was  a  deed  to  him- 
self, which  he  afterwards  recorded,  and  the  purchaser  merely  received 
the  agreed  purchase  money,  the  principals,  upon  discovery  of  the 
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AGENCY   (Contiiiued). 

fraud  of  the  agent,  are  entitled  to  set  aside  the  deed  to  him  for 
such  fraud.     (Id.) 

3.  Failure  to  Bsad  Dked  to  Aoknt. — The  failure  of  the  principals  to 
read  the  deed  to  the  agent,  under  his  representation  that  it  was  a 
deed  to  the  purchaser,  does  not  bind  the  principals  hj  its  terms. 
(Id.) 

4.  WiLUMONSSs  TO  Givx  DIED — ^Injtjbt  TO  PRINCIPALS. — ^The  willing- 
ness of  the  principals  to  give  the  deed,  in  addition  to  the  pur- 
chase money,  induced  bj  the  fraud  of  the  agent,  cannot  justify  the 
agent  in  retaining  the  fruits  of  his  fraud  on  the  ground  that  the 
principals  have  sustained  no  injury  because  of  such  willingness. 
(Id.) 

5.  Death  or  Agent  Pending  Suit — Substitution  op  Administratrix 
— CoMPETENOT  OF  Plaintifts  AS  WITNESSES. — The  death  of  the 
agent  pending  the  suit  to  set  aside  the  deed  to  him  for  fraud  in 
procuring  it,  and  the  substitution  of  his  administratrix  as  defend- 
ant, cannot  affect  the  competency  of  the  plaintiffs  as  witnesses.  The 
action  is  not  upon  a  claim  against  the  estate,  but  is  brought  to 
establish  that  the  land  sued  for  neyer  became  part  of  his  estate. 
(Id.) 

See  Contract,  1,  2;  OfSce  and  Officers,  4-7;  Trusts,  1-8. 

ALIMONT.    See  Divorce,  1,  2. 

APPEAL 

1.  Estates  of  Deceased  Persons — Probate  Homestead — Order  Re- 
fusing TO  Vacate — Dismissal. — ^An  order  refusing  to  vacate  an 
order  setting  apart  a  homestead  to  the  widow  of  the  decedent  is 
non-appealable,  and  an  appeal  therefrom  must  be  dismissed.  (Es- 
tate of  Cahill,  628.) 

2.  Probate  Proceedings — Jurisdiction  of  Supreme  Court. — This 
court  has  only  such  appellate  jurisdiction  in  probate  proceedings  as 
may  be  provided  by  law;  and  appeals  lie  in  such  proceedings  only 
from  such  orders  and  decrees  as  are  enumerated  in  the  third  sub- 
division of  section  963  of  the  Code  of  Civil  Procedure.  The  pro- 
visions of  the  second  subdivision  of  section  963,  relative  to  appeals 
from  orders  made  after  final  judgment,  are  not  applicable  to  probate 
proceedings.     (Id.) 

3.  Review  of  Evidence. — ^Where  the  appeal  was  taken  within  sixty 
days  after  the  entry  of  the  order,  the  evidence  may  be  reviewed 
thereupon.     (Estate  of  Gordon,  125.) 

4.  Order  after  Judgment — Denial  of  Motion  for  Different  Judg- 
ment— Exception — ^Review. — ^An  order  after  judgment  denying  a 
motion  for  a  different  judgment  upon  the  findings  is  appealable,  and 
must  be  deemed  excepted  to;  but  it  is  immaterial  whether  such 
order  be  reviewed,  since  this  court,  upon  appeal  from  the  judgment, 
may  order  a  different  judgment  to  be  entered  upon  the  findings,  if 
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APPEAL  (Contiiiaed). 

the  facts  found  and  admitted  justify  such  order.     (Bahmel  ▼. 
Lehndorff,  681.) 

5.  Obdbb  Dknyino  Niw  Trial— Inxitbctual  Appeal  from  Judgment 
^Bevibw. — ^Where  an  appeal  from  the  judgment  is  ineffectual  be- 
cause taken  after  the  time  for  appeal  therefrom  has  expired,  it 
cannot  be  considered;  and  upon  an  appeal  from  an  order  denying 
a  new  trial,  the  sufficiency  of  the  findiugs  to  support  the  judgment 
cannot  be  reviewed.    (Duncan  ▼.  Bamish,  686.) 

6.  iNsuFPioiENT  Argument — Speodioationb  of  Insufficiency  of 
EviDENCB— Waiver  of  Error. — Where  the  argument  of  the  appel- 
lants upon  certain  specifications  of  the  insufficiency  of  the  evidence 
to  support  the  findings  is  a  mere  skeleton  statement  of  references 
to  the  transcript,  and  there  is  no  reply  to  the  respondents'  argu- 
ment of  the  sufficiency  of  the  evidence  on  those  specifications,  any 
error  in  relation  thereto  will  be  treated  as  waived.     (Id.) 

7.  Motion  to  Dismiss — Seryiob  of  Notice— Person  in  Charqk  of 
Office. — ^Where  the  notice  of  appeal  was  left  in  a  conspicuous 
place  upon  the  office-desk  in  the  office  of  the  attorney  for  the  party 
to  be  served,  during  his  absence  therefrom,  and  in  the  presence  of 
the  person  in  charge  of  the  office  at  the  time,  and  after  calling 
his  attention  to  the  paper  thus  served,  the  notice  was,  in  contem- 
plation of  law,  left  with  a  person  having  charge  of  the  office,  as 
provided  in  section  1011  of  the  Code  of  Civil  Procedure,  and  the 
service  was  sufficient,  and  a  motion  to  dismiss  the  appeal  for  the 
want  of  proper  service  must  be  denied.  (People  v.  Penis  Irrigation 
District,  601.) 

See  Divorce,  8;  Estates  of  Deceased  Persons,  8,  4^  81;  Guardian 
and  Ward,  1;  New  Trial. 

ASSAULT.    See  Criminal  Law,  4;  Innkeeper. 

ASSIGNMENT. 

1.  Interpleader — Funds  in  Hands  of  Sheriff — Confuctino  Claims 
— Omission  in  Findinos — ^Prioritt  of  Assignment  of  Accounts 
(X>llected. — ^Upon  interpleader  to  determine  conflicting  claims  to 
funds  in  the  hknds  of  a  sheriff,  collected  under  an  execution,  which 
was  subsequently  quashed,  and  the  judgment  under  which  it  was 
issued  vacated  by  the  court  on  motion  of  the  execution  debtor,  the 
creditor  thus  affected  is  entitled  to  a  finding  by  the  court,  upon  an 
issue  tendered  by  his  answer  of  an  assignmwit  by  the  execution 
debtor  of  all  his  interest  in  the  accounts  collected  by  the  sheriff, 
which  was  prior  in  time  to  an  assignment  thereof  to  a  person  under 
whom  the  other  defendant  claimed  the  moneys  collected,  where  there 
was  evidence  that  such  prior  assignment  was  for  collection  and 
application  on  the  debts  of  the  execution  creditor  and  two  other 
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ASSIGNMENT  (Contiiiiied}. 

eroditoni  whose  rights  he  repreaentecL  (Laehmann  y.  Kearney, 
112,) 
2.  iNsrauonoNs  to  Shibiff— Exboution  Gbxditok  not  Estopped.^— 
The  ezeeution  ereditor  ia  not  estopped  from  claiming  ander  his 
prior  assignmenty  by  reason  of  the  fact  that  he  gave  instructions 
to  the  sheriff  to  levy  upon  the  accounts  in  question  as  the  property 
of  the  ezeeution  debtor,  when  it  appears  that  the  latter  was  not 
thereby  misled  to  his  prejudice^  but  resisted  the  proceedings,  and 
had  them  set  aside,  and  that  the  former  did  not  successfully  main- 
tain his  judgment  and  execution,  and  when  it  does  not  appear  that 
his  conduct  was  the  result  of  intentional  deceit  or  gross  negligence, 
but  it  may  have  been  the  result  of  innocent  mistake.  (Id.) 
8.  IMOONSISTXNT  CLAIMS — ^Unsugcbsstul  CLAIM. — ^A  party  is  not  proi 
eluded  from  asserting  a  claim  because  inconsistent  with  some  claim 
previously  asserted  by  him,  which  was  not  successfully  maintained. 
(Id.) 

4.  ASSIGNMINT   rOB   COLLECTION — ^INTEREST  OV   ASSIQNOB   SUBJECT   TO 

Execution. — Where  a  debtor  assigns  accounts  for  collection  and  ap- 
plication to  certain  debts,  he  has  an  interest  remaining  which  is 
subject  to  execution.    (Id.) 

5.  Action  upon  Judgment — Defense — Compromise  with  Assignees — 
Beceipt  of  Local  Attorney — Satisfaction  of  Judgment  in  Name 
of  Plaintiff. — In  an  action  by  a  judgment  creditor  to  recover  the 
unpaid  balance  of  a  judgment,  in  which  the  defendant  pleaded  as  a 
defense,  and  the  court  found  upon  sufficient  evidence,  that  the 
plaintiff  had  assigned  the  judgment  to  a  partnership  firm  who  had 
been  his  attorneys,  and  that  a  part  of  the  judgment  was  paid  to 
them  in  pursuance  of  an  agreement  of  compromise  with  the  as- 
signees named,  and  in  full  settlement  and  satisfaction  of  the  judg- 
ment, an  objection  that  the  settlement  was  not  made  directly  with 
them,  but  with  their  local  attorney,  who  was  authorised  to  act 
for  them,  and  whose  acts  were  ratified  by  them,  and  who  gave  a 
receipt  in  full  and  a  satisfaction  of  the  judgment,  as  attorney 
for  the  plaintiff  in  the  sqit,  is  untenable.  The  use  of  the  name 
of  the  nominal  plaintiff  in  the  suit  was  not  improper.  (Cobb  v. 
Doggett,  142.) 

6.  Assignment  of  Judgment — Collateral  Agreement  as  to  Collec- 
tion— ^Absence  of  Power  of  Compbomiss— Improper  Exclusion  of 
Evidence. — ^Where,  besides  the  absolute  assignment  of  the  judgment, 
a  contemporaneous  written  agreement  was  made  between  the  assignor 
and  assignees  showing  that  the  assignment  was  for  collection,  for  a 
compensation  of  one  half  of  the  judgment,  the  assignor  reserving  the 
privilege  of  negotiating  a  compromise,  the  two  instruments  formed 
one  contract  between  the  parties;  and  though  the  effect  of  the  as- 
signment was  to  transfer  the  legal  title  and  authorize  the  assignees 
to  sae  in  their  own  name^  yet  under  the  contract  they  had  no  power 
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ASSIGNMENT  (Continued). 

to  compromise  the  judgment  to  the  extent  of  the  interest  reeenred 
hj  the  assignor.  The  court  erred  in  excluding  evidence  of  the  collat- 
eral agreement^  and  should  have  admitted  it  and  fonnd  aeeordinglj, 
or  directed  an  amendment.     (Id.) 

7.  FlUNO  OF  ASSIOKMINT  WITHOUT  COLLATERAL  AQRBMIMT — ABSKKCB 
OF    NOTIOB— DBFKNSX    NOT    PLKADXD — LEAVI    TO    AlOND    UPON    BK- 

VEB8AL. — ^Where  it  appears  that  onlj  the  assignment  itself,  which  was 
absolute  in  form,  was  filed  among  the  papers  in  the  case,  and  the 
collateral  agreement  was  not  filed,  and  there  is  no  evidence  tending 
to  show  that  the  defendant  had  notice  of  it,  if  the  defense  had  been 
pleaded  and  sustained  that  the  defendant  dealt  with  the  assignees, 
relying  on  the  assignees  alone,  and  without  anj  notice  of  the  collat- 
eral agreement,  the  exclusion  of  it  would  have  become  immaterial; 
but  in  the  absence  of  such  plea  the  judgment  must  be  reversed  for 
error  in  the  ruling,  with  leave  to  the  defendant  to  amend  his  answer, 
if  so  advised.    (Id.) 

ATTACHMENT. 

1.  BiNXFioiABT  Ordeii— Death  of  Membeb— Attachment  bt  Bens- 
ficiabt. — Upon  the  death  of  the  member  of  a  beneficiary  order,  the 
beneficiary  under  the  certificate  of  membership,  suing  after  the 
death  of  the  member,  is  a  creditor  of  the  order,  and  may  attach  a 
fund  belonging  thereto  in  this  state.  (Lackmann  v.  Supreme  Coun- 
cil, 22.) 

2.  Admission  of  Answer. — An  answer  which  does  not  controvert  the 
claim  of  the  beneficiary  as  an  attaching  creditor,  but  alleges  that 
the  claims  asserted  by  the  beneficiary,  "and  sued  on  herein,  were 
based  upon,  and  grew  out  of,  membership  certificates  in  said  order, 
and  not  otherwise,"  is  an  admission  of  the  claim  of  the  benefidary 
as  being  a  creditor  of  the  order.    (Id.) 

3.  Motion  to  Dissolve—Bsoobd — ^Absence  of  Evidence. — Though  the 
complaint  and  afftdavit  for  attachment  constitute  the  record  which 
may  be  considered  without  proof  upon  a  motion  to  dissolve  an  at- 
tachment, yet  when  the  motion  is  not  addressed  to  any  defect  ap- 
pearing upon  the  face  of  the  complaint  or  afldavit,  but  upon  matters 
appearing  outside  thereof,  the  moving  party  must  introduce  evi- 
dence in  proof  of  these  facts;  otherwise,  his  motion  should  be 
denied.     (Goldman  v.  Floter,  388.) 

4.  Previous  Oral  Admission — ^Denial  of  Motion — Motion  to  Va- 
cate AND  Dissolve. — ^An  oral  admission  of  matter  of  evidence  made 
upon  a  previous  motion  to  dissolve  the  attachment,  which  was  denied, 
was  made  only  for  the  purpose  of  that  motion,  and  cannot  dispense 
with  evidence  of  the  facts  upon  a  subsequoit  motion  to  vacate  the 
order  denying  the  motion  and  to  dissolve  the  attachment.    (Id.) 

6.  Non-Besident  Defendants — Motion  to  Dissolve — Suffioiemot  of 
Complaint. — ^Where  the  proper  affidavit  is  made  as  required  for  an 
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ATTACHMENT  (Continued). 

attaebmcnt  against  non-resident  defendants,  a  motion  to  dissolve 
the  attachment  cannot  be  turned  into  a  demurrer  to  the  complaint, 
and  if  it  states  a  cause  of  action  upon  contract,  express  or  implied, 
or  can  be  made  to  do  so  bjr  amendment,  it  cannot  be  attacked  for 
anj  ambiguity  or  uncertaintj,  and  it  maj  be  amended  pending  the 
motion  so  as  to  state  an  unambiguous  cause  of  action  upon  con- 
tract   (Hale  Brothers  v.  MilHken,  184.) 

6.  SuiTioiiNOT  ov  AnrmAYiT. — ^An  afftdavit  for  attachmoit  against 
non-residents  which  states  that  the  indebtedness  is  "upon  an  express 
contract/'  is  sufftdent  in  that  respect.    (Id.) 

7.  Writ  fob  Lbss  than  Demand  of  Complaint.— A  writ  of  attach- 
ment is  not  defective  because  it  states  an  amount  less  than  that 
demanded  in  the  complaint.     (Id.) 

8.  Cause  of  Action  fob  Bbeach  or  Contbact— Damages  Asoeetain- 
ABLE  fbom  Contbaot. — ^An  attachment  will  lie  upon  a  cause  of 
action  for  damages  for  a  breach  of  contract,  where  the  damages  are 
readilj  ascertainable  hj  reference  to  the  contract,  and  proof  of 
what  was  done  under  it,  and  the  basis  of  computation  of  damages 
appears  to  be  reasonable  and  definiteu    (Id.) 

8.  Delat  »  Delivebt  of  Steel  fob  Btthdino— Avebmbmt  of  Peb- 
FOEMANCE  BT  PLAINTIFF. — ^Where  the  damages  claimed  are  for 
breach  of  contract  bj  delay  for  three  months  in  the  delivery  of  steel 
for  a  building,  consisting  mainly  of  the  loss  of  ground-rent  paid 
during  that  period,  and  of  the  reasonable  value  of  the  use  of  the 
building  for  the  period  of  three  months,  a  mere  general  allegation 
that  plaintiff  has  performed  the  contract  on  his  part  does  not 
necessarUy  imply  that  plaintiff  intended  to  discharge  the  contract 
or  the  liability  of  the  defendant  for  damages  under  it.  The  effect 
of  such  aUegation  cannot  be  considered  on  motion  to  dissolve 
the  attachment;  nor  can  it  be  assumed  that  defendants  will  make 
a  defense  of  such  discharge  in  their  answer.  (Id.) 
See  Office  and  Officers,  8-11;  Beceiver. 

ATTORNEY  AT  LAW.    See  Assignment,  5;  Guardian  and  Ward,  8,  3. 

<BALLOT.     See  Election. 

BANKBUPTCT.    See  Landlord  and  Tenant,  15,  16,  19. 

BANKS.    See  Statute  of  Limitations,  2,  4. 

BENEVOLENT  ASSOCIATION. 

1.    I«TBEBAL  CONSTBUCnON  OF  ABTIOLES — ^LIMITATION  OF  BENEFIOIABIBS 

— ^PowEB  UNDEB  Bt-Laws. — ^The  articles  of  incorporation   of   a 
benevolent  and  mutual  relief  association,  incorporated  under  the 
act  of  March  28,  1874^  (Stats.  1873-1874,  p.  745,)  should  receive  a 
CXLII.  Cat— 48 
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liberal  eoiiBtiiiction;  and  though  the  limitation  of  the  benefieiaries 
of  its  members  m&j  be  less  extensive  than  that  permitted  b^  the 
statute,  the  limitation  must  be  expressed  in  elear  and  unambiguous 
terms.  A  certificate  of  incorporation  of  such  association  stating 
that  one  of  its  purposes  is  "to  relieye  the  distress  of  widows  and 
orphans,"  is  not  to  be  construed  as  limiting  the  benefits  of  the 
association  solelj  to  the  widows  and  orphans  of  deceased  members; 
and  it  maj  hj  its  constitution  or  bj-laws,  adopted  in  harmonj 
with  the  statute^  extend  its  benefits  to  other  persons.  (Sheehan 
V.  Journeymen  Butchers'  Protectiye  and  Benevolent  Association  of 
the  Pacific  Coast,  489.) 

2.    DESIGNATION     OF    MOTHEB    BT     UNMABBIKD     MSMBXR — SUBSSQUENT 

Marriaqe — Exclusion  of  Widow  and  Child. — ^Where  such  associa- 
tion bj  its  by-laws  contracted  that  a  member  may  designate  some 
one  related  to  him  by  blood  or  dependent  upon  him,  as  a  beneficiary 
of  the  endowment  fund  payable  upon  his  death,  such  contract  is  not 
ultra  vires;  and  the  designation  of  the  mother  of  an  unmarried 
member,  being  valid  when  made,  if  left  unchanged  after  the  mar- 
riage of  the  member,  was  valid  at  his  death,  and  the  mother  is 
entitled  to  the  endowment  fund  then  payable,  to  the  exclusion  of 
his  widow  and  child.  (Id.) 
See  Attachment,  I,  2. 

BILL  OF  EXCEPTIONS. 

SSTTLEICINT    BT    EZ-JUDGK^-CONSTITUTIONAL     LAW — STARS    DECISIS. — 

The  power  of  a  judge  who  has  tried  a  cause  to  settle  a  bill  of 
exceptions  th^ein,  after  the  expiration  of  his  term  of  office,  con- 
ferred by  section  653  of  the  Code  of  Civil  Procedure,  has  been  con- 
tinuously recognized  and  declared  by  this  court  for  too  long  a 
period  of  time  to  be  now  questioned  as  unconstitutional,  and  its 
validity  is  affirmed  upon  the  rule  of  atare  deciaia.  (Miller  &  Lux 
V.  Enterprise  Canal  and  L.  Co.,  208.) 
Pee  Estates  of  Deceased  Persons,  10;  New  Trial,  3. 

BONDS.    See  Municipal  Corporations,  2,  4;  Street  Assessment;  Sure- 
ties. 

BOUND ABY.     See  Counties;   Mines  and   Mining,  5;   Municipal  Cor- 
porations, 8-11. 

BUEGLABY.    See  Criminal  Law,  5-16. 

CLAIM  AND  DELIVEBY. 

1.  Judgment  fob  Valus  without  Alternative. — ^A  judgment  in  claim 
and  delivery  that  is  not  in  the  alternative  form  prescribed  by  sec- 
tion 667  of  the  Code  of  CHvil  Procedure  is  not  void,  and  whether  or 
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CLAIM  AND  DELIVEBY  (Continued). 

not  it  is  erroneouB  must  depend  upon  the  facts  of  the  particular 
case.  A  judgment  for  the  value  of  the  property,  without  the  alter- 
'  native  for  recovery  of  possession,  may  be  had  where  it  is  shown  to 
the  trial  court  that  the  judgment  for  its  delivery  would  be  neces- 
sarily unavailing.     (Erreca  v.  Meyer,  308.) 

2.  Disposition  and  Damaob  of  Pbopsbty. — ^Where  the  trial  court 
found  that  the  defendant  had  disposed  of  at  least  nine  elevenths  of 
the  property,  and  that  the  remainder  was  damaged  and  of  littie 
value,  and  that  a  delivery  of  the  property  cannot  be  had,  the  facts 
so  found  justify  a  judgment  for  the  value  of  the  property  only; 
and  the  fact  that  a  small  portion  of  the  property  remains  in  the 
defendant's  possession  is  immaterial.     (Id.) 

3.  Custody  op  Law — Order  op  Court — Finding. — Held,  that  under 
the  facts  of  the  case,  and  a  finding  that  the  defendant  never  held  the 
property  involved  under  an  order  of  the  court,  a  contention  that  he 
held  it  as  custodian  of  the  court,  and  that  the  property  while  in  his 
possession  was  in  fact  in  custodia  legis,  cannot  be  sustained.    (Id.) 

8ee  Pleading. 

COMMUNITY  PROPERTY.    See  Divorce,  1;  Homestead,  3;  Husband 
and  Wife,  1-3. 

CONSTITUTIONAL  LAW.    See  Bill  of  Exceptions;  Office  and  Officers, 
8;  Taxation,  8. 

CONTRACT. 

1.  Spbcifio  Perpormanos — Contract  op  Sale — Statute  op  Frauds — 
Agency — Ratification — Estoppel — Ignorance  op  Owner. — An  al- 
leged contract  for  the  sale  of  real  estate  cannot  be  specifically 
enforced,  where  it  was  made  by  a  real-estate  agent  whose  authority 
was  not  in  writing,  and  where  there  was  no  ratification  of  the 
contract  in  writing,  nor  any  estoppel  of  the  owner.  He  could  not 
ratify  the  contract  without  knowledge  of  its  existence;  nor  could 
he  be  estopped  to  deny  it  where  he  received  and  retained  nothing 
under  it,  and  had  no  notice  of  it.     (Lambert  v.  Gerner,  399.) 

2.  Letters  not  Conferring  Authority— Agency  not  Shown. — Let- 
ters of  the  owner  to  the  real-estate  agent  answering  inquiries  as  to 
the  owner's  price  for  the  land,  but  not  giving  him  any  power  or 
authority  concerning  the  disposal  of  his  property,  do  not  prove 
any  written  contract  or  agency.  A  person  cannot  make  himself 
the  agent  of  another  by  writing  letters  and  acting  as  agent  without 
the  assent  of  the  owner.     (Id.) 

3.  Meeting  op  Minds — Acceptance  op  Oppbr — Conditions — With- 
drawal OP  Opper — ^Waiver  op  Conditions. — ^An  acceptance  of  an 
offer,  in  order  to  make  a  contract  complete,  must  be  unconditional, 
and  it  must  be  accepted  as  made.    Where  conditions  are  attached 
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to  the  aeeaptance,  and  the  offer  is  then  wilh  drawn,  it  cannot  be 
made  binding  bj  a  waiver  of  the  conditions  insisted  upon  when 
the  offer  was  made.     (Id.) 

4.  EviDENOi — CusToic  or  Bbal-Estati  Aqints. — ^It  was  not  error  to 
exclude  evidence  of  a  local  custom  of  real-estate  agents  which  was 
not  material  to  the  case,  and  could  not  have  affected  the  conclusions 
reached  bj  the  court    (Id.) 

5.  Contract  with  Ownbbs  or  Minis — ^Bximbttbsement  or  Advances 

UPON  SALI— PURCHASl  BY  CORPORATION— ASSUMPTION  OF  ADVANCES 

— Action  bt  Third  Pibson. — ^Where  the  owners  of  mines  agreed 
with  a  third  person  that  he  should  advance  monej  for  development 
thereof  in  consideration  of  an  interest  in  the  mines,  and  an 
agreement  that  all  advances  made  bj  the  owners  and  bj  such 
third  person  should  be  repaid  in  case  of  sale;  and  a  corporation 
purchased  the  mines  from  such  owners  ezpre88l7  subject  to  the 
contract  which  was  recorded,  and  ezpre8sl7  agreed  b7  resolution 
before  purchase  to  assume  the  repajment  of  such  advances,  such 
assumption  must  be  deemed  part  of  the  purchase  monej,  and  the 
third  person,  who  made  advances  under  the  contract,  maj  sue  the 
corporation  to  recover  the  amount  thereof.  [Shaw,  J.,  and  Angel- 
lotti,  J.,  dissenting.]  (Washer  v.  Independent  Mining  and  De- 
velopment Company,  702.) 

e.  Vendors  Mat  Dispose  or  Purchase  Monet.— The  vendors  had  the 
right  to  dispose  of  the  purchase  money,  and  to  order  how  it  riiould 
be  paid;  and  they  had  the  rig^t  to  require  the  purchaser  to  assume 
and  pay  the  advances  which  they  had  agreed  should  be  repaid  in 
case  of  sale;  and  the  corporation  cannot  defend  the  action  for 
such  advances  upon  the  ground  that  its  grantors  did  not  owe  the 
plaintiff.    (Id.) 

7.  Contract  ros  Benetit  or  Thbo)  Person — Operation  or  Law — 
Privitt — ^Implied  Promise. — ^A  third  person  may  sue  upon  a  con- 
tract made  expressly  for  his  benefit  at  any  time  before  the  parties 
thereto  rescind  it.  In  such  cas^  the  law  operates  upon  the  acts 
of  the  parties,  creates  the  duty,  establishes  a  priority,  and  implies 
the  promise  and  obligation  upon  which  the  action  is  founded.  (Id.) 

8.  Contract  to  Furnish  Oil— Action  roR  Price — Counterclaim — 
Damage  roR  Breach  or  Contract — ^Instruction  as  to  Verdict. — 
Under  a  contract  to  furnish  oil  to  the  defendant,  which  was  broken 
by  the  plaintiff,  who  has  sued  to  recover  the  price  of  oil  furnished, 
the  defendant  is  entitled  to  counterclaim  the  extra  cost  to  the  de- 
fendant of  procuring  oil  from  other  parties  to  satisfy  the  contract, 
and  where  such  extra  cost  exceeded  the  amount  sued  for,  the  court 
properly  directed  the  jury  to  return  a  verdict  for  the  defendant  for 
the  difference  between  such  extra  cost  and  the  price  of  the  oil  fur- 
nished.   (Wilson  V.  Alcatraz  Asphalt  Company,  182.) 

9.  Construction  or  Contract.— The  contract,  and  each  and   every 
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elavM  thereof,  mast  be  read  together,  lo  as  to  arrive  at  its  tme  in- 
tent and  meaning,  and  where  the  contract  recites  that,  nnless  for 
certain  excepted  caoses,  plaintiff  shall  be  unable  to  supply  the  oil  de- 
manded by  the  contract,  plaintiif  shall  at  all  times  be  required 
to  furnish  the  same,  the  contract  excludes  all  other  causes  by  impli- 
cation, and  the  plaintiff  must  supply  the  oil  required  by  the 
contract  by  the  delivery  of  oil  produced  by  other  parties,  where  such 
delivery  is  not  stipulated  against.    (Id.) 

10.  Possibility  or  Pxrfobmangx. — ^If  the  performance  of  a  contract 
is  possible  and  lawful,  and  there  is  no  impossibility  in  the  nature  of 
the  thing  to  be  done,  the  failure  to  perform  it  is  none  the  less  a 
breach,  although  the  obligor  himself  may  become  wholly  unable  to 
perform;  and  he  must  make  compensation  in  damages  for  such 
breach,  though  the  performance  was  rendered  impracticably  or 
even  impossible,  by  some  unforeseen  cause  for  which  no  provision 
is  made  and  over  which  he  had  no  control,  but  against  which  he 
might  have  provided  in  the  contract     (Id.) 

11.  EvmiKGB — Habmlbss  Buuko. — The  admission  of  evidence  as  to 
certain  letters  and  invoices  which  were  in  harmony  with  the  con- 
struction put  upon  the  language  of  the  contract  by  the  court,  if 
immaterial,  was  harmless.     (Id.) 

12.  BuiLDiNQ  Contract — Effect  of  Failuki  to  Sign  Specifications — 
AonoN  BT  Owner  to  Canoel  Contract. — The  provision  of  section 
1188%  of  the  Code  of  Civil  Procedure  declaring  a  building  contract 
for  more  than  one  thousand  dollars  void,  if  it  refers  to  plans  and 
spedileations,  unless  they  are  completed  and  signed  by  the  parties 
to  the  contract  at  the  time  of  the  execution  thereof,  is  intended  for 
the  protection  of  other  persons  entitied  to  liens,  who  are  not  parties 
to  the  contract.  The  contractor  and  owner  of  the  building  cannot 
claim  that  the  contract  is  void  as  between  them  for  failure  to  com- 
ply with  the  statute;  and  the  owner  cannot  maintain  an  action  to 
avoid  the  contract,  and  have  it  canceled  and  delivered  up,  because 
the  plans  and  specifications  were  not  signed  as  required  by  the 
statute.     (Sullivan  v.  California  Bealty  Company,  201.) 

13.  Failurb  to  do  Equity — ^Expensb  Incurred  by  Contractor. — ^If  it 
be  conceded  that  the  contract  was  void  between  the  parties,  the 
owner  cannot  maintain  an  action  in  equity  to  cancel  the  contract, 
where  he  has  not  offered  to  do  equity,  by  reimbursing  the  contractor 
who  has  incurred  expense  in  placing  building  material  on  the  ground 
and  in  commencing  work  and  operations  under  the  contract.     (Id.) 

14.  Non-Payicent  of  First  Installment — Immaterial  Attempt  to 
Erase  Beceipt — Evidence — ^Findings. — ^Where  the  court  finds  that 
no  part  of  the  first  installment  under  the  contract  had  been  paid,  an 
attempted  erasure  by  the  contractor  of  a  receipt  of  payment  thereof 
acknowledged  in  the  contract,  which  was  still  left  legible^  is  imma^ 
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terial,  and  cannot  aif eet  the  admissibilitj  of  the  contract  in  eindence. 
(Id.) 

15.  Cross-Complaint  foe  First  Installicknt— Jurisdiction.— Where 
the  plaintiff  sues  in  equity  to  cancel  the  contract,  equity  has  juris- 
diction of  every  subject-matter  connected  with  the  transaction  be- 
tween the  parties,  and  may  award  judgm^it  for  the  defendant  under 
a  cross-complaint  for  the  amount  of  the  first  installment  due  to  the 
contractor  and  unpaid,  though  the  amount  thereof  is  less  than  three 
hundred  dollars.    (Id.) 

16.  Contract  por  Pumping  Outfit — ^Insufficienct— Agreed  Modifi- 
cation— Substituted  Pump-Head— Increased  Cost  not  Bsoovir- 
ABLE — Support  of  Finding. — ^Where  a  pumping  outfit,  furnished 
under  contract,  was  found  insufficient  for  the  service^  and  it  was 
agreed  that  the  outfit  should  not  be  considered  as  complete  until  a 
different  and  stronger  pump-head  should  be  furnished  as  a  sub- 
stitute for  the  first,  and  that  the  use  of  the  plant  in  its  insufficient 
condition  should  not  be  considered  an  acceptance^  in  the  absence  of 
any  express  contract  of  defendant  to  pay  for  the  substituted  pump- 
head,  and  of  any  evidence  from  which  such  contract  can  be  implied, . 
a  finding  that  the  new  pump-head  was  by  the  mutual  agreement  and 
understanding  of  plaintiff  and  defendant  to  be  furnished  without 
additional  cost  to  the  defendant  is  sufficiently  sustained.  (Boothe 
V.  Squaw  Springs  Water  Company,  673.) 

17.  Performance  of  Contract — ^Liabilitt  foe  Price— Findings.— Is 
view  of  the  agreed  modification  of  the  original  contract,  and  plain- 
tiff's substantial  compliance  with  the  contract  as  modified,  and  that 
the  pumping  outfit,  as  changed,  did  the  work  called  for,  defendant 
cannot  escape  liability  to  pay  the  original  contract  price  on  the 
ground  that  the  original  contract  was  not  performed  as  originally 
agreed ;  and  the  defendant  is  not  injured  by  a  finding  that  "plaintiff 
duly  performed  all  the  conditions  on  his  part  to  be  performed  under 
the  terms  of  the  contract,"  nor  by  the  apparent  inconsistency  with 
the  finding  that  a  substituted  pump-head  of  a  different  pattern  was 
agreed  upon,  without  additional  cost  to  defendant.     (Id.) 

18.  Cross-Complaint — Damage  fob  Delay — ^Exclusion  of  Evidenge 
— ^Where  the  first  pump-head  and  machinery  were  completed  accord- 
ing to  the  contract,  so  far  as  the  workmanship  and  pattern  were 
concerned,  but  the  pump  proved  too  weak,  and  it  was  agreed  that  a 
new  and  stronger  pump-head  of  a  different  pattern  should  be 
substituted,  and  the  delay  in  making  such  substitution  was  not  un- 
reasonable, and  the  court  was  justified  in  finding  that  there  was  no 
unreasonable  or  unnecessary  delay,  the  defendant  cannot  recover 
any  damages  for  delay  under  a  cross-complaint  therefor,  and  was  sot 
injured  by  the  exclusion  of  evidence  upon  that  subject.     (Id.) 

See  Accord  and  Satisfaction;  Attachment,  8,  9;  Insurance;  Part- 
nership; Sale;  Specific  Performance. 
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CONVEESION. 

1.  GONYERSION    OF    PlBSONAL    PBOPIETT — ^PLEADING — OWNERSHIP    AND 

Possession. — ^In  an  action  for  the  conversion  of  personal  property, 
an  aTerment  that  the  plaintiff  was  the  owner  and  in  possession  of 
the  property  on  the  day  of  the  wrongful  taking  and  conyersion,  in 
effect,  though  not  in  terms,  alleges  ownership  and  the  right  to  pos- 
session at  the  commencement  of  the  action;  but,  assuming  the 
contrary,  the  latter  allegation  is  not  essential  in  an  action  for  con- 
version. The  complaint  must  be  regarded  as  referring  to  owner- 
ship on  the  whole  day  of  the  taking,  or  to  the  day  as  a  point  of 
time,  and  it  was  not  necessary  to  specify  any  hour  or  minute  of  the 
day  alleged  as  the  date  of  ownership  and  of  the  taking.  (Hunt 
▼.  Hammely  456.) 

2.  Findings — Sutmciency  of  Evidence— Bona  Fide  Transfer. — 
Where  there  is  evidence  tending  to  sustain  each  and  all  of  the  facts 
found,  and  there  is  nothing  in  the  evidence  that  leads  the  court  to 
suspect  that  the  transfer  to  the  plaintiff  assailed  as  fraudulent  was 
otherwise  than  bona  fide,  and  there  was  abundant  evidence  to  show 
that  there  was  an  immediate  delivery  and  actual  and  continued 
change  of  possession,  the  findings  in  favor  of  the  plaintiff  will  not 
be  disturbed  upon  appeal.     (Id.) 

3.  Omission  in  Findings  —  Demand  upon  Sheriff  —  Immaterial 
Variance. — An  omission  in  the  findings  upon  an  averment  of  a  de- 
mand by  plaintiff  upon  the  sheriff  is  not  material  where  there  is 
no  attempted  doiial  of  the  allegation;  and  where  it  appears  affirma- 
tively by  the  defendant's  answer  that  any  kind  of  a  demand  would 
be  unavailing,  an  inmiaterial  variance  in  proof  relative  to  the  de- 
mand introduced  in  evidence  will  not  affect  the  case.    (Id.) 

4.  Omissions  Bemdsred  Immaterial. — Omissions  in  the  findings  as 
to  matters  rendered  immaterial  by  the  finding  as  to  plaintiff's  own- 
ership are  not  ground  for  reversal.    (Id.) 

CORPORATIONS.     See  Benevolent  Associations;   Municipal  Corpora- 
tions; Receiver,  1;  Statute  of  Limitations;  Taxation,  5-7. 

COSTS. 

Action  to  Quiet  Title — ^Disclaimer — Cross-Complaint. — A  party  de- 
fendant disclaiming  in  an  action  to  quiet  title  is  only  entitled  to 
recover  the  costs  of  his  disclaimer  as  against  the  plaintff,  but  where, 
notwithstanding  his  disclaimer,  he  is  made  a  party  defendant  to  a 
cross-complaint,  he  is  entitled  to  recover  his  costs  upon  judgment 
against  the  cross-complainants.  A  joint  judgment  for  all  costs  in 
favor  of  such  defendants  and  another  defendant  entitled  to  recover 
all  costs  against  both  tne  plaintiff  and  cross-complainants  will  not 
be  reversed  or  modified  upon  appeal.  (Summerville  v.  March,  554.) 
See  Landlord  and  Tenant,  19;  Trusts,  5. 
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COUNTIES. 

1.  CoxjNTT  Boundary — Statdteb  Oontboluno  Poutigal  Gods. — ^The 
aet  of  April  1,  1872,  as  amended  by  the  act  of  February  11^  1874, 
defining  the  boundary-line  between  Mariposa  and  Fresno  counties, 
which  line  was  adopted  by  the  act  of  March  11,  1893,  crediting 
Madera  Ck>unty  out  of  the  northern  portion  of  Fresno  County,  are 
determinative  of  the  boundary  between  Mariposa  County  and  Ma- 
dera County,  and  control  the  provisions  of  section  3938  of  the 
Political  Code.     (County  of  Mariposa  v.  County  of  Madera,  50.) 

2.  IiTBKHAL  Construction  of  Statutes — Mistake  in  Description^ 
Intention  or  Legislature. — The  court  will  not  declare  a  statute 
defining  a  county  boundary  void  and  ineffective  for  uncertainty 
because  of  a  mistake  in  description  in  one  definition  of  the  boundary, 
but  will  liberally  construe  the  statute  in  support  of  the  evident 
intention  of  the  legislature.     (Id.) 

CBIMINAL  LAW. 

1,  EymENOfr—lMFEACHlCENT  Of  WITNESSES — CONVICTIONS  FOR  MISDE- 
MEANOR— ^Prejudicial  Error. — ^Upon  the  trial  of  a  defendant  ac- 
cused of  robbery,  it  was  prejudicial  error  to  permit  the  impeach- 
ment of  the  defendant  and  his  principal  witness,  by  introducing 
records  of  the  police  court  showing  prior  convictions  of  misdemeanor 
against  each  of  them.  The  statute  only  permits  the  conviction  of  a 
witness  for  felony  to  be  used  for  the  purpose  of  impeachment. 
(People  v.  White,  292.) 

2.  Conviction  under  County  Ordinance — Aiavrnative  Sentence — 
Part  Satisfaction — ^Habeas  Corpus. — ^An  alternative  sentence  un- 
der a  conviction  for  violation  of  a  county  ordinance,  that  the  de- 
fendant pay  a  fine  of  thirty  dollars,  or  serve  fifteen  days  in  the 
county  jail,  is  not  void  because  it  does  not  in  terms  provide  for 
satisfaction  by  payment  of  so  much  of  the  fine  as  is  not  satis- 
fied by  imprisonment  at  the  rate  of  two  dollars  per  day,  and  the 
defendant  is  not  entitled  to  a  discharge  upon  TuibeM  corpus  on  that 
ground.  The  sentence  has  the  effect  to  allow  of  such  payment; 
and  the  defendant  may  be  discharged  when  he  has  made  it.  (Kz 
parte  Biley,  124.) 

8.  Information — Commitment — Complaint — Ministerial  Functions 
OF  District  Attorney. — In  the  filing  of  informations  the  functions 
of  the  district  attorney  are  ministerial  only,  and  not  appellate  over 
those  of  the  committing  magistrate.  He  has  no  power  to  file  an 
information  for  any  greater  or  other  offense  than  that  specified  in 
the  commitment  by  the  magistrate,  though  in  accordance  witk 
the  complaint  made  before  the  magistrate.    (People  v.  Nogiri,  596.) 

4.  Commitment  for  Assault  with  Deadly  Weapon — Settino  Aside 
Information  Charging  Intent  to  Murder. — ^Where  the  commit- 
ment was  for  an  assault  with  a  deadly  weapon,  and  the  information 
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charged  an  amault  with  a  deadly  weapon  with  intent  to  commit 
murder,  a  motion  to  set  aside  the  information  for  want  of  a  legal 
commitment  for  the  offense  charged  must  be  sustained.  It  is  imma- 
terial that  the  record  does  not  show  the  complaint  filed  with  the 
committing  magistrate.     (Id.) 

6.  BUBGLABT— BSOXNT  POSSESSION  OW  STOLEN  PBOPKRTT— GUH/TT  CON- 
DUCT— SuTFicnifCY  or  Etidencs. — The  recent  possession  of  stolen 
propert/  unexplained  is  a  very  strong  circumstance,  when  taken  in 
eonneetion  with  other  circumstances  that  point  to  guilt;  and  where 
property  has  been  feloniously  taken  by  means  of  a  burglary,  and  it 
is  immediately  or  soon  thereafter  found  in  the  possession  of  a  per- 
son who  gives  a  false  account,  or  refuses  to  give  any  account,  of  the 
manner  in  which  it  came  to  his  possession,  proof  of  such  possession 
and  guilty  conduct  is  presumptive  evidence  not  only  that  he  stole 
the  property,  but  that  he  mnde  use  of  the  means  by  which  access 
to  it  was  obtained.     (People  v.  Lang,  482.) 

6.  Pawning  of  Stolen  Overcoat— Fiotitious  Signatueb— Denial  bt 
Defendant. — ^Upon  the  trial  of  a  defendant  charged  with  entering 
the  rooms  of  the  prosecuting  witness  with  intent  to  commit  larceny, 
where  the  evidence  shows  that  the  overcoat  of  the  witness  was  missed 
from  his  room  on  a  certain  day,  and  that  on  the  morning  of  the 
same  day  the  defendant  had  the  overcoat,  and  took  it  to  a  loan 
office,  where  he  pawned  it  by  signing  a  fictitious  name  and  address, 
and  afterwards  denied  the  signature,  the  facts  justify  the  inference 
of  his  guilt  of  the  offense  charged.     (Id.) 

7.  Testimony  of  Handwriting  Expert — Qxtestion  Calling  for  Fact 
Bather  than  Opinion — Objection  not  Urged— Jury  not  Misled. 
—-When  a  handwriting  expert  was  improperly  asked  as  matter  of 
fact  if  the  same  man  wrote  the  fictitious  address,  and  certain  other 
admitted  writing  of  the  defendant,  instead  of  asking  for  Ids  opinion, 
such  error  is  not  ground  for  reversal  where  no  such  objection  was 
made  to  the  question,  and  the  jury  must  have  understood  that  the 
statement  given  was  only  the  opinion  of  the  witness,  and  the 
defendant  had  the  opportunity  of  full  cross-examination,  which 
would  have  brought  forth  the  reason  for  the  statement.     (Id.) 

8.  Instructions — Consent  to  Oral  Charge — Bill  of  Exceptions. — 
A  bill  of  exceptions  showing  that  an  oral  charge  was  given,  "a 
written  charge  having  been  waived  by  counsel  on  both  sides,"  shows 
a  consent  that  the  jury  be  charged  orally.    (Id.) 

f.  Bbfusal  of  Bbquested  Instructions — ^Bule  of  Court. — A  rule  of 
the  court  that  requested  instructions  be  presented  before  the  argu- 
ments of  counsel  is  regarded  as  proper,  and  riiould  be  generally 
followed  by  counsel,  though  the  rule  will  not  justify  the  court  in 
refusing  to  give  a  proper  instruction  upon  a  point  in  the  case 
material  to  the  def^dant  which  has  not  been  given  elsewhere.  But 
where  no  instructions  requested  show  that  the  rule  should  have 
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been  disregarded^  and  an  oral  charge  was  consented  to  after  arga- 
menty  and  was  full  and  fair  to  the  defendant,  covering  all  important 
phases  of  the  case,  the  refusal  of  requests  presented  in  violation  of 
the  rule  is  not  ground  of  reversal.     (Id.) 

10.  Instruction  as  to  Alibi — ^Burokn  of  Proof— Reasonablb  Doubt— 
"Attempt"  to  Prove  Aubl — ^An  instruction  upon  the  subject  of 
alibi  which  la  on  the  whole  favorable  to  the  def aidant,  and  required 
an  acquittal  if  there  was  a  reasonable  doubt  of  his  presence  at  the 
time  and  place  of  the  crime  charged,  if  anj  was  committed,  is  not 
rendered  prejudicial  by  the  statement  "that  the  attempt  of  the 
accused  to  prove  an  alibi  does  not  shift  the  burden  of  proof  from 
the  prosecution,  but  that  the  prosecution  is  bound  to  prove  his 
presence  beyond  a  reasonable  doubt."  The  use  of  the  word  "at- 
tempt," though  not  the  best  that  could  have  been  used,  did  not 
mean  to  discredit  the  evidence  of  the  defendant  on  the  question  of 
alibi,  and  could  not  have  beoi  so  understood  by  the  jury.    (Id.) 

11.  Instruction  as  to  Possession  of  Alleqed  Stolen  Propertt.— 
Where  an  instruction  as  to  the  possession  of  the  alleged  stolen  prop- 
erty, taken  as  a  whole,  was  fair  to  the  defendant,  and  stated  the 
law  as  favorably  to  him  as  he  could  have  expected,  a  clause  tiiat 
"if  the  defendant  has  explained  satisfactorily  how  he  came  into 
possession  of  the  alleged  stolen  property,  and  from  such  explanation 
you  believe  that  he  did  not  participate  in  the  burglary,  and  there  is 
no  other  evidence  connecting  him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty,"  cannot  be  construed  as  placing 
upon  the  defendant  the  burden  of  proving  his  innocence.    (Id.) 

12.  Motion  fob  Continuance — ^Insufficient  Showino. — ^A  motion  of 
the  defendant  for  a  continuance  was  properly  denied  where  it  did 
not  show  due  or  proper  diligence,  nor  that  the  defendant  could  not 
have  proved  the  facts  set  forth  in  the  affidavit  by  other  witnesses. 
(Id.) 

13.  Burglary — Description  of  Premises — ^Number  of  Room— Sufh- 
ciENCT  OF  Proof. — Where  an  information  for  burglary  contained 
a  sufficiently  full  description  of  the  "house,  room,  apartment,  tene- 
ment, shop,"  etc,  of  a  person  named,  where  the  burglairy  was  al- 
leged to  have  been  committed,  independent  of  a  phrase  giving  to 
the  room  or  apartment  a  certain  number,  and  the  evidence  was  that 
the  burglary,  if  committed  at  all,  was  committed  at  the  place  other- 
wise fully  described,  the  mere  failure  to  prove  the  unnecessary  aver- 
ment of  the  number  of  the  room  or  apartment  cannot  have  de- 
prived the  appellant  of  any  of  his  rights  or  prevented  him  from 
having  a  fair  triaL     (People  v.  Kelso,  335.) 

14.  Burglary — Entry  in  Store — ^Business  Hours — ^Intent  to  Com- 
mit Larceny. — The  entry  in  the  crime  of  burglary  need  not  of 
itself  be  a  trespass;  but  the  crime  of  burglary  is  made  out  where 
the  evidence  shows  that  the  defendants  entered  a  store  in  the  night- 
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time,  daring  busiiiess  hours,  while  it  was  open  to  the  public,  with 
the  intent  to  eommit  Iareen7  therein.     (People  y.    Brittain,  8.) 

15.  Cboss-Examination  or  Duvndant — Rim  ark  or  District  Attor- 
ney— Instruction  or  Court. — ^Where  upon  the  cross-examination  of 
one  of  the  defendants  an  objection  to  a  question  by  the  district  at- 
torney was  properly  sustained  as  immaterial,  a  remark  by  the  dis- 
trict attorney  to  the  opposite  counsel  in  an  undertone,  in  the  hearing 
of  a  juryman,  "That's  getting  on  dangerous  ground,  isn't  itt" 
though  uncalled  for,  was  not  prejudicial,  where  the  court  immediately 
told  the  jury  to  pay  no  attention  to  statements  by  the  attorneys, 
and  that  the  case  was  being  tried  only  on  the  evidence.    (Id.) 

16.  Cross-examination  bt  Detendants — ^Harmless  Ruling. — Con- 
ceding that  an  objection  to  a  question  by  defendants'  counsel  on 
cross-examination  of  the  prosecuting  witness  should  have  been  over- 
ruled, the  defendants  were  not  prejudiced,  where  the  evidence 
showed  that  the  particular  fact  testified  to  by  the  witness  about 
which  the  question  was  asked  was  not  within  the  knowledge  of  the 
witness,  but  was  fully  proved  by  other  witnesses.     (Id.) 

17.  Embezzlement  or  Launch — ^Bailment — Privilege  or  Purchase — 
BurrioiENCT  or  iNroRMATiON — Evidence. — An  information  for  the 
embezzlement  of  a  gasoline  launch,  which  alleges  that  it  was  the 
property  of  a  third  person  who,  on  or  about  a  certain  date,  in- 
trusted it  to  the  defendant  as  bailee  for  the  purpose  of  bringing 
it  from  one  place  to  another,  and  then  purchasing  the  same,  and 
to  deliver  it  to  the  owner,  if  not  purchased,  and  that  he  did  not 
bring  it  to  the  place  agreed,  nor  purchase  it,  nor  deliver  it  to  the 
owner  as  agreed,  but  did,  on  or  about  such  date,  "willfully,  unlaw- 
fully, and  feloniously  embezzle  and  fraudulently  convert  to  his  own 
use,  the  said  launch,"  etc,  does  not  show  a  conditional  or  any  sale 
of  the  launch,  and  sufficiently  charges  an  embezzlement  thereof. 
What  were  the  details  of  the  agreement  conferring  a  privilege  of 
purchase  must  be  looked  for  in  the  evidence,  and  cannot  be  imported 
into  the  information.    (People  ▼.  Goodrich,  216.) 

18.  Venus  or  OrrENSE — Jurisdiction. — Where  the  launch  was  intrusted 
to  the  defendant  in  the  county  of  the  venue,  and  was  carried  out 
of  the  county  in  violation  of  the  trust,  and  the  jury  were  sufficiently 
warranted  by  the  circumstances  in  finding  that  the  intent  to  em- 
bezzle the  launch  was  formed  in  said  county,  and  not  after  it  had 
been  taken  from  the  county,  the  venue  is  sufficiently  established,  and 
the  superior  court  of  that  county  has  jurisdiction  of  the  oifense. 
(IcL) 

19.  Demand  not  Reqxtired. — ^It  was  not  necessary  for  the  owner  of  the 
launch  to  have  first  made  a  demand  for  the  return  of  the  launch  in 
order  to  constitute  the  offense  of  embezzlement.    (Id.) 

20.  Absemcb  ov  Owner  rBOM  State — ^Deposition  at  Preliminary  Ex- 
amination— ^Immaterial  Variance. — ^Whera  the  case  vras  continued 
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on  account  of  the  absence  of  the  owner  from  the  state^  and  such 
absence  was  prolonged  so  that  no  subpoena  could  be  served  upon  him, 
and  there  was  a  sufficient  showing  of  diligence,  his  deposition  taken 
at  the  preliminary  examination,  properly  certified  by  the  shorthand 
reporter,  and  without  any  harmful  Tariance  from  the  reporter's 
notes,  was  properly  admitted  in  evidence.     (Id.) 

21.  Embsszlbmbnt — ^Bsvbrbal  or  Judgment  fok  Improper  Arraign- 
ment— ^Motion  vor  New  Trial. — ^Upon  a  conviction  for  embeszle- 
menty  where  a  motion  for  a  new  trial  was  made  and  denied,  and 
the  judgment  was  reversed  for  improper  arraignment  therefor,  with 
direction  for  a  proper  arraignment,  the  right  to  move  for  a  new  trial 
had  been  exercised  and  exhausted,  and  the  court  properly  refused 
to  entertain  another  motion  therefor.    (People  v.  Walker,  90.) 

22.  Appeal  prom  Judgment — ^Review — ^Bill  of  Exceptions. — ^Upon 
appeal  from  the  second  judgment,  after  proper  arraignment,  this 
court  may,  without  reference  to  any  motion  for  a  new  trial,  consider 
and  review  any  of  the  grounds  of  exceptions  moitioned  in  section 
1170  of  the  Penal  Code,  which  may  be  embodied  in  a  bill  of  ex- 
ceptions, as  provided  in  section  1171,  including  exceptions  to  de- 
cisions of  the  court  in  admitting  or  rejecting  testimony.     (Id.) 

28.  Specipio  Charge  op  Embezzlement  —  Improper  Testimony  — 
Shortage  in  Accounts. — ^Where  the  only  charge  made  waa  of  the 
specific  offense  of  embezzling  a  particular  sum  of  money,  the 
amount  of  a  certain  check  belonging  to  a  corporation  of  which  de- 
fendant was  the  agent  and  servant,  it  viras  prejudicial  error  to 
admit  testimony  to  show  a  shortage  in  the  general  balance  of  his 
accounts  with  the  corporation,  in  which  the  money  charged  to  have 
been  embezzled  was  not  included.  [Shaw,  J.,  Henshaw,  J.,  and  Van 
Dyke,  J.,  dissenting.]     (Id.) 

24.  SUPPIOIENCY  OP  INPORMATION — ^EXISTENCE  OP  CORPORATION — ^POS- 
SESSION AND  Control  op  Monet  Embeziled. — Held,  that  the 
information  sufficiently  shows  the  existence  of  the  corporation  whose 
money  the  defendant  was  charged  with  embezzling,  and  that  the 
money  embezzled  had  come  into  the  possession  and  control  of  the 
defendant     (Id.) 

25.  Incest— Suppicienoy  op  Information — Scienter.— An  informa- 
tion for  incest  committed  by  a  father  with  his  daughter  need  not 
affirmatively  charge  that  at  the  time  of  the  alleged  act  of  incestu- 
ous intercourse  the  defendant  knew  that  the  prosecutrix  was  his 
daughter.  The  statute  creating  the  offense  is  entirely  silent  as  to 
any  scienter;  and  in  such  case  it  is  sufficient  to  state  the  offense  in 
the  language  of  the  statute.     (People  ▼.  KoUer,  621.) 

26.  EviDSNCB — Corroboration  op  Aocomplioe — Support  op  Verdict. — 
Where  the  jury  were  instructed  that  the  testimony  of  the  prosecutrix 
was  not  alone  sufficient  to  convict,  and  were  instructed  fuUy  on  the 
subject  of  corroborating  evidence,   their  verdict  of  guilty 
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sarily  found  that  the  oorroboTatizig  efTidenee  was  sniBcient;  and 
the  testimony  of  ofl^eera  and  neighbora  to  whom  the  proseentrix 
had  eomplained  of  her  father's  treatment  of  her,  and  who  secreted 
themselves  after  dark  about  the  defendant's  home  to  detect  him, 
and  testified  to  matters  which  substantially  eorroborated  the  prose- 
eutriz,  is  sufficient  corroboration  to  support  the  verdict.     (Id.) 

87.  EVIDXNGI    OF.PbIOB    and    SUBSSgiTZNT    AOTS — Ck>NTIKUOUS    ILUOIT 

Relations — ^Disposition — Cobbobobation. — ^Where  a  particular  in- 
cestuous act  was  selected  as  the  basis  of  prosecution,  evidence  both 
of  prior  and  subsequent  incestuous  acts  not  too  remote  in  time, 
when  tending  to  show  a  continuous  illicit  relationship  between  the 
parties,  is  admissible  as  evidence  of  an  incestuous  disposition,  and 
as  corroboration  of  testimony  introduced  to  prove  the  specific  act 
charged.    (Id.) 

88.  EvmsNCE  of  Patebnity — CONFLiOTiKO  EVIDENCE. — ^Evideuee  besides 
that  of  the  prosecutrix  that  she  was  the  daughter  of  the  defendant, 
showing  that  at  the  date  of  her  birth  the  defendant  and  her  mother 
were  married,  and  that  she  had  always  borne  his  name,  and  had  lived 
as  a  member  of  the  family  up  to  the  arrest  of  the  defendant,  was 
pHma  facie  sufficient  evidence  of  paternity  to  sustain  a  verdict  of 
guilty,  notwithstanding  conflicting  testimony  for  the  defense  tend- 
ing to  overcome  the  presumption  of  legitimacy  from  cohabitation 
of  the  parties.    (Id.) 

29.  Infamous  Cbimb  against  Natubx — Amendment  of  Penal  Code — 
Constitutional  Law. — ^Under  an  information  charging  the  in- 
famous crime  against  nature  a  judgment  of  conviction  of  an  at- 
tempt to  commit  the  crime  cannot  be  arrested  on  the  ground  of 
alleged  invalidity  of  the  act  of  April  9,  1880,  entitled  "An  act  to 
amend  certain  sections  of  the  Penal  Code,  including  section  1159 
thereof^  and  to  repeal  certain  other  sections,  and  to  add  section 
809  thereto."  That  act  was  in  no  sense  a  revision  of  the  entire 
Penal  Code,  requiring  a  r^ublication  thereof,  and  the  subject  was 
sufficiently  embraced  in  its  title;  and  it  is  constitutional  and  valid. 
(People  V.  Oates,  12.) 

80.  CoNTionoN  foe  Attempt— CoNSTBuonoN  of  Code— Insteuotion. 
— ^Undeor  an  information  for  the  commission  of  the  infamous  crime 
against  nature,  a  conviction  may  be  properly  had  for  attempt  to 
commit  such  crime.  Sections  663  and  664  of  the  Penal  Code  do  not 
apply  exclusively  to  prosecutions  for  attempts  to  commit  crime,  and 
under  such  information,  charging  a  felony  within  the  terms  of  sec- 
tion 664,  the  court  properly  charged  the  jury  in  the  language  of 
that  section,  that  "A  person  who  attempts  to  commit  a  crime,  but 
fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof,  is 
punishable  for  said  attempt."     (Id.) 

81.  Assault,  When  Involved  in  Attempt — Instbuotion. — ^An  assault 
is  only  involved  in  an  attempt  to  commit  the  crime  against  nature 
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when  committed  upon  a  human  being;  and  when  not  so  committed 
an  assault  is  not  an  element  of  an  attempt  to  commit  the  crime 
charged;  and  it  was  not  error  in  such  ease  to  refuse  an  instruction 
to  the  effect  that  an  attempt  to  commit  the  crime  charged  can  onlj 
be  directed  against  a  person.     (Id.) 

32.  iNSTBUcnoNS  Pbofxblt  Betusid. — ^Instructions  asked  bj  the  de- 
fendant, based  upon  the  erroneous  assumption  th%t  defendant  could 
not  be  convicted  of  an  attempt  to  commit  the  crime  charged,  and 
instructions  asked  which  were  included  in  the  charge  of  the  court, 
were  properl7  refused.    (Id.) 

88.  LxwB  Act  upon  Body  or  CHiLD--VntDiOT  fob  "Attbmpt**— Im- 
proper iNSTRUonoN  AFTXB  DiSAGRUEMSNT^— Where  upon  the  trial 
of  a  defendant  accused  of  a  lewd  and  licentious  act  upon  the  body  of 
a  child  under  the  age  of  fourte«i  7^^^  all  of  the  instructions 
of  the  court  required  proof  of  the  particular  act  charged  beyond 
a  reasonable  doubt,  as  essential  to  a  conviction,  and  such  instruc- 
tions were  afterward  reiterated  to  the  jury  when  seeking  further 
instructions,  until  the  jury  had  been  unable  to  agree  for  twmity- 
four  hours,  it  was  then  a  dangerous  interference  with  the  right 
of  the  defendant  to  a  fair  trial  for  the  court,  after  having  learned 
of  the  necessity  of  new  instructions  in  order  to  come  to  an  agree- 
ment upon  a  verdict  of  guilty,  to  instruct  the  jury  for  the  first 
time  that  they  might  find  the  defendant  guilty  of  an  attempt  to 
commit  the  offense,  and  to  give  them  a  new  form  of  verdict  to  tiiat 
effect.    (People  v.  Stouter,  146.) 

84.  iKsupnoiSNOT  or  EnpsNOi. — The  evidence  in  the  case  is  insufficient 
to  warrant  a  verdict  of  guilty  of  an  attempt  to  commit  the  act 
charged,  upon  the  commission  of  which  the  jury  were  unable  to 
agree.    (Id.) 

35.  Tbsthcont  or  Child— Disoretion  or  Court. — It  was  in  the  discre- 
tion of  the  court  to  admit  the  testimony  of  the  female  child,  nine 
years  of  age,  upon  whom  the  offense  is  charged  to  have  been  com- 
mitted.   (Id.) 

36.  Attempt  to  Commit  Lewd  or  Lascivious  Act. — ^A  person  mig^t 
in  law  be  guilty  of  an  attempt  to  commit  the  crime  of  a  lewd  or 
lascivious  act  defined  in  section  288  of  the  Penal  Code,  though  a 
mere  licentious  act  is  not  of  itself  a  crime  under  that  section. 
There  must  be  such  an  act  committed  upon  the  body  of  a  chUd  under 
fourteen  years,  and  there  could  be  an  attempt  to  commit  such  act 
without  accomplishing  it    (Id.) 

87.  Yaliditt  or  Preuminary  Examination — ^Appointment  or  Short- 
band  Beporter — QuAunoATiONS. — ^It  is  not  a  tenable  objection 
to  the  validity  of  a  preliminary  examination  that  the  magistrate 
appointed  a  shorthand  reporter  to  take  the  evidence  who  was  not 
an  official  reporter,  without  hearing  any  evidence  as  to  his  qualifi- 
cations, where  the  magistrate  stated  that  he  knew  him  to  be  compe- 
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tent;  nor  that  he  was  an  emplo76e  of  the  difltrict  attorney,  where 
it  was  not  alleged  that  he  was  at  all  prejudiced  or  biased;  nor 
that  he  was  not  sworn  by  the  magistrate.    (People  v.  Nunley,  441.) 

38.  Tims  of  Filino  CxRTmiD  Transcript. — ^The  certified  transcript 
was  filed  within  the  ten  days  prescribed  by  law,  where  the  tenth 
day  fell  upon  Sunday,  and  it  was  filed  upon  the  following  Monday. 
(Id.) 

39.  MonoN  TO  Sbt  Aside  Iniormation — ^Refusal  or  Bep(«ter. — ^Upon 
a  motion  to  set  aside  an  information,  the  defendant  cannot  be 
prejudiced  by  a  refusal  of  the  court  to  appoint  a  shorthand  reporter 
to  take  down  the  evidence,  objection,  and  rulings.     (Id.) 

40.  Qualification  of  Juror— Actual  Bias— Impression  from  Pub- 
lic BuMOR  AND  Journals. — ^A  challenge  of  a  juror  for  actual  bias 
was  properly  disallowed  where  the  evidence  was  sufficient  to  warrant 
the  court  in  finding  that  the  "impression"  of  the  juror  was  entirely 
founded  upon  public  rumor  and  statements  in  public  journals,  and 
that  he  could  and  would  act  impartially  and  fairly  upon  the  matters 
submitted  to  him.     (Id.) 

41.  Qrand  Larceny — Etidbnce — ^Beputation  of  Defendant — Rebut- 
tal.— Where  a  def^idant  charged  with  grand  larceny  offered  evi- 
dence to  sustain  his  general  reputation  for  truth,  honesty,  and  in- 
t^pity  in  the  city  where  he  then  lived,  it  was  not  error  to  allow  the 
prosecution  to  show  in  rebuttal,  by  witnesses  living  near  a  place 
where  he  had  recently  lived  in  the  same  county,  what  was  his  gen- 
eral reputation  in  those  respects.     (Id.) 

42.  Bisoretion — Sheriff  Bemaininq  in  Courtroom.- The  court  did 
not  abuse  its  discretion  by  allovdng  the  sheriff,  who  was  a  witness 
for  the  prosecution,  to  remain  in  the  courtroom  during  the  trial. 
(Id.) 

43.  Larceny  of  Horse— Bvidenoe—Saw)lb— Coat.— Where  the  de- 
fendant was  charged  with  the  larceny  of  a  horse,  a  witness  was 
properly  allowed  to  testify  that  the  saddle  found  in  the  defend- 
ant's possession  resembled  the  one  that  was  on  the  horse  defendant 
was  riding;  and  it  was  not  prejudicial  to  allow  the  saddle  so  found, 
and  the  coat  worn  by  the  defendant  when  arrested,  to  be  admittej 
in  evidence.    (Id.) 

44.  Leading  Questions. — ^The  court  has  discretion  to  allow  leading 
questions  to  be  asked  by  the  prosecution,  against  the  objection  of 
the  defendant  on  that  ground,  if  no  abuse  of  discretion  appears. 
(Id.) 

45.  Instructions  Propebly  Befused.— Instructions  requested  by  the 
defendant  which  were  substantially  covered  by  the  instructions 
given,  or  which  were  erroneous  or  inapplicable  to  the  evidence,  were 
properly  refused.    (Id.) 

46.  Qrand  Larceny — Ownership  of  Stolen  Horse— Yarunce. — ^Un- 
der an  information  charging  grand  larceny  in  stealing  a  horse 
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alleged  to  be  the  propertj  of  one  J.  Baej  "Lang,  proof  that  the 
horse  belonged  to  a  Chinese  eompanj,  of  which  J.  Saej  Lung  was 
the  manager,  and  that  he  bought  the  stolen  horse  in  his  own  name^ 
and  that  he  alone  oould  sell  the  horse,  does  not  show  a  material 
variance,  but  sufficiently  sustains  the  allegations.  (People  y.  Non- 
ley,  106.) 

47.  Certainty  in  Description  of  OmNSB— Identification  of  Act 
Charged. — ^Under  section  956  of  the  Penal  Cod^  which  provides 
that  "when  an  offense  involves  the  commission  of,  or  an  attempt 
to  commit,  a  private  injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous  all^ation 
as  to  the  person  injured,  or  intended  to  be  injured,  is  not  material," 
the  owuership  of  property  stolen  is  sufficiently  laid  to  identify  the 
act  charged,  in  one  of  several  partners  or  joint  owners  who  had 
the  possession,  management,  and  control  thereof  at  the  time  of  the 
larceny.     (Id.) 

48.  Bequested  iNSTRuonoN— -Bxasonabli  Doubt— Burden  oif  Proof 
— Omission  of  Part  Blsewhers  Qiven. — ^An  instruction  requested 
by  the  defendant  onthe  subject  of  reasonable  doubt  and  burden  of 
proof,  in  the  language  of  Mr.  Justice  Shaw,  in  Cammonwealtk  v. 
Webster,  is  not  materially  weakened  because  the  part  thereof  on 
the  subject  of  burden  of  proof  is  omitted  as  being  elsewhere  given 
and  repeated  in  the  charge  of  the  court.     (Id.) 

49.  Bequests  Properly  Refused. — ^Bequested  instructions  which  are 
unnecessary,  argumentative,  or  an  invasion  of  the  province  of  the 
jury,  or  which  are  included  fully  in  the  charge  of  the  eonrt,  are 
properly  refused.    (Id.) 

50.  CnUTUMSTANCE    POINTING    TO    GUILT— MOSB    StaINS    UPON    OOAT^ 

Knowledge  of  Witness. — Where  one  of  the  circumstances  tending 
to  point  to  the  guilt  of  the  defendant  was  that  there  were  stains 
of  green  moss  upon  his  coat,  evidence  of  the  arresting  officer  that 
green  stains  upon  his  coat  were  "moss  stains"  made  by  green  moss, 
such  as  grows  on  the  bark  of  trees,  purports  to  be  of  a  faet  de- 
rived from  the  knowledge  or  perception  of  the  witness,  and  was 
admissible.    (Id.) 

51.  Possession  of  Stolen  Horse— CntcuicsTANTiAL  Evidencb— Sup- 
port OF  Verdict. — Where  the  possession  of  the  stolen  horse  by  the 
defendant  was  indicated  only  by  circumstantial  evidence  tending 
to  show  that  during  the  night  of  the  theft  he  was  leading  the  horse 
in  a  direction  away  from  where  it  was  taken,  and  which  satisfied 
the  jury  of  that  fact,  thou*  verdict  is  not  contrary  to  the  evidence, 
because  no  witness  testified  to  seeing  the  defendant  in  aetual  pos- 
session of  the  horse,  nor  because  it  was  turned  loose  before  it  was 
found.    (Id.) 

52.  Murder— Conviction  in  First  Degree— Sufficienct  of  Infobma* 
tion. — ^An  information  for  murder  is  sufficient  if  it  rabstantial^ 
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follows  the  language  of  section  187  of  the  Penal  Gode^  which  in- 
cludes murder  in  both  degrees.  An  information  which  charges  that 
the  defendant  did  "willfully,  feloniously,  and  of  his  malice  afore- 
thought, kill  and  murder"  a  person  named,  though  it  omits  the 
word  "unlawfully,"  is  substantially  sufficient  to  sustain  a  conviction 
of  murder  in  the  first  degree.    (People  y.  Suesser,  354.) 

5d.  Abraignmxniv— DxLivsRT  or  OoPT  TO  Attobmxt — ^Absenob  or  Ob- 
jection— ^BiLL  or  Exceptions — ^Waiver  or  Irregularity. — It 
seems  that  upon  arraignment  of  the  defendant,  the  delivery  of  a 
copy  of  the  information  to  his  attorney  is  a  sufficient  delivery  to 
the  defendant,  in  the  absence  of  objection  of  the  defendant;  and 
where  the  bill  of  exceptions  shows  that  the  defendant  was  duly  ar- 
raigned, that  fact  is  to  be  deemed  established  upon  appeaL  If 
there  was  any  irregularity  in  delivering  the  copy  to  the  attorney 
instead  of  to  the  defendant,  it  was  waived  by  his  finally  entering 
a  plea  of  not  guilty,  upon  which  he  was  tried,  without  objection 
at  any  time  to  such  delivery  in  the  lower  court.     (Id.) 

54.  Bemoval  or  Criminal  Action — ^Erroneous  Method — Jurisdiction 
— Order  op  Semoval. — Where  upon  the  removal  of  a  criminal  ac- 
tion from  one  county  to  another,  the  method  for  the  removal  of 
civil  causes  was  erroneously  followed,  in  sending  the  original  plead- 
ings, papers,  and  files  to  the  court  to  which  the  removal  was  made 
instead  of  sending  certified  copies  thereof,  as  contemplated  by  sec- 
tion 1036  of  the  Penal  Code,  such  error  is  not  jurisdictional,  but 
the  court  to  which  the  action  was  removed  acquired  jurisdiction  by 
the  making  and  entry  of  the  order  of  removal  thereto,  of  which  due 
proof  was  made  by  filing  a  certified  copy  thereof  in  such  court. 
(Id.) 

55.  Absence  or  Objection  to  Irregularity. — The  defendant  was  not 
prejudiced  by  the  irregularity  of  method  in  transmitting  the  ori- 
ginal papers,  instead  of  certified  copies  thereof,  where  no  objection 
was  raised  to  any  informality  on  that  ground.     (Id.) 

56.  Jury  Trial — ^Drawn  Jury — Special  Venire — Discretion  —  Ap- 
peal.— While  it  is  more  in  accord  with  the  spirit  of  the  law  to  select 
a  jury  in  a  criminal  case  by  drawing  names  from  the  jury-box,  the 
court  has  power  to  order  a  special  venire  to  be  summoned  by  a 
qualified  sheriff,  and  with  the  exercise  of  that  power  this  court  will 
not  interfere  where  no  gross  abuse  of  discretion  is  apparent  in  the 
record.  (Id.) 

57.  Defense  op  Insanity  —  Evidbncb  —  Opinions  —  "Intimate  Ac- 
quaintance"— DiscHtETiON. — ^Upon  a  defense  of  insanity,  the  deter- 
mination of  the  question  whether  a  witness  is  such  an  "intimate 
acquaintance"  of  the  defendant  as  to  be  qualified  to  testify  to  his 
opinion  of  the  sanity  or  insanity  of  the  defendant  is  peculiarly 
within  the  discretion  of  the  trial  court,  and  its  ruling  will  not  be 
disturbed  upon  appeal,  except  where  the  evidence  of  intimate  ac- 
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qnaintanee  U  so  lacking  as  to  show  unquettionablj  an  improper 
corardae  of  discretion.    (Id.) 

£S.    EVIBXNOE — ThXIATS    AGAINST    OTHXB    PERSONS — CONNECTION    WITH 

MUBDEB. — Threats  of  the  defendant  against  other  persons  are  ad- 
missible  under  circumstances  showing  a  connection  with  the  murder 
committed.  Where  the  deceased  was  a  sheriff  who  was  shot  because 
he  sought  to  interfere  with  the  threatened  murder  of  other  persons 
who  had  procured  his  arrest,  threats  as  to  these  murders  were  ad- 
missible against  the  defendant.  (Id.) 

59.  iNSTBuonoNs — ^DisTiNonoN  AS  TO  Degrees  or  Mitroee — Incon- 
sistent Instruction  fob  Defendant. — ^Where  the  court  gave  ap- 
proved instructions  as  to  the  distinction  between  the  degrees  of 
murder,  the  fact  that  a  portion  of  another  instruction  given  at  de- 
fendant's request  is  inconsistent  therewith,  and  states  the  rule  more 
favorabl7  to  the  defendant  than  it  should  have  done,  gives  him  no 
ground  of  complaint.     (Id.) 

60.  Instruction  as  to  iNSANiTY-rCABB  as  to  Exaionation  of  De- 
fense— CBincisic — ^An  instruction  as  to  the  care  with  which  the 
defense  of  insanity  should  be  examined,  though  held  not  to  be  erro- 
neous under  former  decisions  of  this  court,  would  be  better  omitted, 
in  view  of  the  danger  that  the  jury  may  take  it  as  an  intimation 
by  the  judge  of  his  opinion  of  the  case  on  triaL    (Id.) 

61.  Pbesumption  of  Sanity--Bubdkn  of  Proof  as  to  Insanity — Evi- 
dence Bequibed. — The  defendant  is  presumed  to  be  sane  until  the 
contrary  appears,  and  the  burden  of  proving  the  defense  of  insanity 
is  upon  the  defendant,  and  to  entitle  him  to  a  verdict  on  the  ground 
of  such  defense  the  evidence  must  be  such  in  amount  that  if  a  single 
issue  of  the  sanity  or  insanity  of  the  defendant  were  submitted  to 
the  jury  in  a  civil  case,  the  jury  would  find  that  he  was  insane. 
(Id.) 

62.  Killing  Without  Malice  in  Attempt  to  Mubdeb  Thibd  Person. 
—If  the  deceased  was  kiUed  in  the  commission  of  a  malicious  and 
deliberate  attempt  to  murder  a  third  person,  though  without  malice 
or  ill-will  against  the  deceased,  the  homidde  is  as  much  murder  in 
the  first  degree  as  if  the  fatal  blow  had  reached  the  person  intended. 
(Id.) 

63.  Mubdeb — Constbuction  of  Code — Conviction  in  First  Degree — 
Sufficiency  of  Information. — ^The  definition  of  murder  in  sec- 
tion 187  of  the  Penal  Code,  as  being  "the  unlawful  killing  of  a 
human  being,  with  malice  aforethought,"  includes  murder  in  hoik 
degrees;  and  a  conviction  of  murder  in  the  first  degree,  if  war- 
Tanted  by  the  evidence,  is  sufficiently  supported  by  an  information 
based  upon  the  language  of  that  section,  without  averring  that  the 
killing  was  "deliberate  and  premeditated."  (People  v.  Uag  Ting 
Bow,  841.) 

64.  Homicide— Insanity— Evidencb  —  Condition    of   Defendant    at 
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Tims  or  Tkial. — In  detennining  whether,  at  the  time  of  the  com- 
mission  of  a  homicide,  the  defendant  was  insane,  the  jury  may  con- 
sider his  acts,  conduct,  and  appearance  prior  to  and  after  that  tim^ 
and  evidence  of  his  insanity  at  the  time  of  trial  may  be  eonaidered. 
(People  T.  Zeigler,  837.) 

65.  Instruction  not  Ground  vor  Bsversal. — ^Where  the  evidence  of 
defendant  on  the  subject  of  insanity  at  the  time  of  the  homicide  was 
not  specially  directed  to  his  state  of  mind  at  the  time  of  the  trial, 
and  no  instruction  was  asked  as  to  evidence  relating  to  that  ques- 
tion, an  instruction  which,  under  several  decisions  of  this  court, 
is  to  be  construed  as  relating  to  the  question  whether  or  not  the 
defendant  was  in  a  proper  condition  as  to  present  sanity  or  insanity 
to  be  put  on  his  trial  for  the  main  offense,  and  that  he  was  to  be 
considered  as  sane  for  the  purposes  of  the  trial,  and  was  to  be 
presumed  sane  at  the  time  of  the  homicide,  and  that  the  burden  of 
proving  his  insanity  at  that  time  was  upon  the  defendant,  though 
not  to  be  commended  as  a  whole,  is  not  ground  for  reversaL 
[Beatty,  C.  J.,  dissenting.]     (Id.) 

66.  MuRDXR  or  Woman — Bias  or  Juror  not  Estabushid. — ^A  challenge 
to  a  juror  for  actual  bias  was  properly  held  not  sustained,  merely 
because  the  juror  would  require  less  evidence  to  form  a  clear  and 
decided  opinion  as  to  the  guilt  of  the  defendant  where  the  proof 
is  that  he  killed  a  woman  than  it  would  where  the  proof  is  that 
he  killed  a  man,  where  the  juror  further  stated  that  he  could  con- 
sider the  fact  that  the  deceased  was  a  woman  in  connection  with 
all  other  facts  proven  in  making  up  his  verdict.  (People  v.  Ochoa, 
268.) 

67.  Impbsssioh  or  Quilt^-Statkmsnt  or  Juror--Ohallin€B  not  Sus- 
tained.— ^A  statement  by  a  juror  that  he  had  an  impression  on  his 
mind  that  the  defendant  was  guilty,  and  that  until  he  heard  evidence 
to  remove  it  that  impression  would  remain,  but  that  he  had  no 
prejudice  against  the  defendant,  and  no  opinion  that  he  was  guilty, 
and  his  impression  would  not  prevent  him  from  trying  the  case 
fairly,  and  that  he  could  lay  it  aside^  and  that  to  find  a  verdict 
against  the  defendant  he  would  require  full  proof  by  the  prosecu- 
tion of  all  the  facts  showing  guilt,  does  not  establish  as  matter  of  law 
that  the  juror  was  biased,  and  the  evidence  suffidentiy  sustains 
the  ruling  of  the  court  against  a  challenge  to  the  juror  for  aetual 
bias.    (Id.) 

68.  Immaterial  Exclusion  or  Evidxnoi^ — The  exclusion  of  evidenea 
of  the  defendant  which  did  not  operate  to  his  injury,  and  had  no 
bearing  upon  the  material  question  in  the  case^  is  not  material; 
and  it  is  immaterial  whether  an  objection  to  a  question  was  cor- 
rectly sustained  or  not,  where  the  ruling  was  disregarded  and  the 
evidence  fully  given  by  the  defendant.    (Id.) 

69.  Instruction — Etfbct  or  Drunkinnsss — ^Dbgrxb  or  Murdkk. — The 


Digitized  by  LjOOQIC 


740  Criminal  Law. 


CBIMINAL  LAW  (Continued). 

failure  to  give  part  of  a  requested  instruction  as  to  the  effeet  of 
drunkenness  of  the  defendant  upon  the  degree  of  murder,  where  the 
charge  as  given.  sufScientljr  stated  the  law  upon  that  subject,  was 
not  error.    (Id.) 

70.  Bape — ^liEssKR  OiTEMSB— Attempt— iNSTsuoTiON  not  Bequested. 
— ^Upon  the  trial  of  a  charge  of  rape,  where  the  defendant  requested 
no  instruction  that  the  jury  might  find  him  guilty  of  the  lesser 
offense  of  an  attempt  to  commit  rape,  it  is  not  reversible  error  for 
the  court  to  fail  to  give  such  instruction  of  its  own  motion.  (Peo- 
ple Y.  Bailey,  434.) 

7L  Girl  under  Statutory  Age — Sufpioiency  op  Information — ^Force 
NOT  Bequired. — Where  the  defendant  was  charged  with  rape  in  hav- 
ing sexual  intercourse  with  a  girl  under  the  age  of  sixteen,  the  in- 
formation need  not  aver  any  force^  violence,  or  want  of  consent. 
(Id.) 

72.  Bequested  Instruction — Presumption  of  Innocence — Modifica- 
tion.— Where  the  court  gave  to  the  jury  the  greater  part  of  an 
instruction  requested  by  the  defendant,  "that  the  law  presumes 
the  defendant  innocent,  and  such  presumption  attends  the  defend- 
ant throughout  the  entire  case,  and  you  should  consider  it  together 
with  the  other  evidence  in  arriving  at  your  verdict,  and  such  pre- 
sumption may  be  sufficient  to  acquit  the  defendant,  and  is  sufficient, 
unless  you  are  satisfied  beyond  a  reasonable  doubt  from  the  evi- 
dence that  the  defendant  is  guilty  as  charged  in  the  information," 
the  omission  therefrom  of  the  words  "such  presumption  is  to  be 
considered  by  you  as  matter  of  evidence  in  favor  of  the  defendant" 
cannot  have  prejudiced  the  defendant,  and  is  not  ground  of 
reversal.     (People  v.  Linares,  17.) 

TS.  Bobbery — ^Evidence — Bes  Gest.b. — ^Upon  a  trial  for  robbery  evi- 
dence is  admissible  to  show  a  series  of  events  occurring  shortly 
prior  to  the  robbery,  and  leading  continuously  up  to  it,  as  a  part 
of  the  same  transaction;  and  the  fact  that  after  the  defendant 
had  discovered  in  a  saloon  that  the  prosecuting  witness  had  a  purse 
containing  gold  coin,  and  had  commented  on  it,  an  assault  and 
battery  was  made  by  defendant  upon  him  in  the  saloon  prior  to 
the  time  of  the  final  assault,  battery,  and  robbery,  which  took  place 
in  the  wagon  of  the  prosecuting  witness,  does  not  render  the  evi- 
dence of  all  the  facts  inadmissible.    (Id.) 

74.  Proof  of  Loss  of  Money. — ^Where  the  prosecuting  witness  testified 
that  after  he  had  started  with  his  horse  and  wagon  away  from 
the  saloon  he  was  pursued  by  defendant  on  horseback  with  a  pistol, 
and  compelled  to  return,  and  that  he  was  then  assaulted  in  the 
wagon  with  a  stone  and  robbed,  and  that  he  lay  a  long  time 
helpless  in  the  wagon,  until  he  was  driven  home  by  another  person, 
it  was  proper  for  the  prosecution  to  prove  that  he  afterwards  had 
no  money,  and  the  testimony  of  the  driver  is  admissible  to  show 
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that  on  the  way  the  prosecuting  witness  turned  his  pockets  inside 
out  and  showed  the  driver  that  he  had  no  money  therein.  The 
possibilitj  that  the  prosecuting  witness  may  have  himself  removed 
his  money  goes  only  to  the  weight  of  the  evidence,  and  not  to  its 
relevancy.     (Id.) 

75.  Control  of  Cross-Examination — Power  of  Court — Discretion. — 
A  court  has  power  for  the  orderly  conduct  of  a  trial  to  control  the 
eross-ezamination  of  witnesses  within  reasonable  limits;  and  where 
the  defendant  had  cross-examined  a  witness  for  the  prosecution 
at  great  length,  and  the  court  merely  prevented  frequent  repetitions 
of  the  same  questions,  and  defendant  was  not  prevented  from  ask- 
ing new  questions,  there  was  no  abuse  of  discretion.     (Id.) 

DAMAGEa 

!•  Obstruction  of  Street  by  Railway  Company— Damages  to  Ad- 
joining Owner — Mandatory  Injunction — ^Amended  Complaint. — 
Where  a  railroad  company  raised  the  grade  of  a  street  in  front  of 
plaintiff's  lot  without  previous  payment  of  eompensation,  and  an 
action  was  brought  to  recover  damages  therefor  and  for  a  manda- 
tory injunction  to  compel  the  removal  of  the  obstruction,  an  amend- 
ed complaint  omitting  the  prayer  for  the  mandatory  injunction,  and 
seeking  to  recover  the  damages  alone,  and  omitting  an  averment 
that  the  grade  was  changed  "wrongfully  and  unlawfully,"  does  not 
materially  change  the  cause  of  action,  and  it  was  error  to  strike  the 
amended  complaint  from  the  files.  (St.  Clair  v.  San  Francisco  and 
San  Joaquin  Valley  Bailway  Company,  647.) 

2.  Unlawful  Obstruction— Immaterial  Words.— Upon  the  face  of 
the  amended  complaint,  without  reference  to  the  use  of  the  words 
"wrongfully  and  unlawfully,"  it  appears  that  the  obstruction  was 
wrongful  and  unlawful,  in  that  private  property  may  not  be  taken 
or  impaired  for  public  use  without  just  compensation  first  made 
or  paid  into  court  for  the  owner.  The  use  of  or  omission  to  use 
those  words  is  not  material  to  the  cause  of  action.    (Id.) 

8.  Improper    Ancillary   Belief  —  Injunohon  —  Abandonment    by 
Amendment. — The  cause  of  action  for  damages  for  the  obstruction 
of  the  street  without  compensation  first  paid  being  the  same  in  both 
cases,  it  cannot  affect  the  cause  of  action  that  the  original  com- 
plaint demanded  improper  ancillary  relief  by  way  of  manda'tory 
injunction,  to  which  the  plaintiff  was  not  entitled,  and  it  was  proper 
to  abandon  such  demand  and  strike  it  from  the  amended  complaint, 
and,  recognizing  that  the  defendant  was  entitled  to   occupy  the 
streets  after  compensation  made,  to  insist  alone  upon  the  award  of 
fuch  compensation.     (Id.) 
See  Attachment,  8,  9;  Contract,  8,  18;  Landlord  and  Tenant,  1,  2; 
Negligence,  8-11;  OfSce  and  Oificersy  1-7;  Water  and  Water 
Bights,  7. 
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BEBTOB  AND  CBEDITOB.     See  Accord  and  Satisfaction;   Assign- 
ment;  Beeeiver. 

DEDICATION.    See  Way,  6. 

DEED.    See  Growing  Crop;  Husband  and  Wife. 

DIVOBCB. 

1.  AUMOKT «— OOMICUNITT    PBOPIBTT  —  COMPROIOSB    WITH   GUARDIAN 

OF  iNSANi  Wife— DisooNTiNUANOX  OF  Alimony  fob  Inabilitt 
— Di8GRsnoN. — ^Where  a  husband  was  diyorced  from  his  wife  and 
obtained  the  communitj  property,  and  was  ordered  to  pay  alimony 
for  the  support  of  the  wife,  and  it  appeared  that  she  had  been 
adjudged  insane  before  the  summons  was  served,  and  a  guardian  ap- 
pointed for  her  sued  to  vacate  the  judgment  on  that  ground,  where- 
upon the  suit  was  eompromised  with  approyal  of  the  court  appoint- 
ing the  guardian,  and  dismissed,  upon  payment  to  her  of  one  half 
of  the  proceeds  of  the  community  property,  she  still  reserving  the 
claim  for  alimony,  there  was  no  abuse  of  discretion  in  a  subsequent 
order  setting  aside  the  allowance  of  alimony  where,  in  view  of 
the  circumstances  of  the  plaintiff,  as  shown  by  his  uncontridicted 
affidavits,  he  was  unable  to  pay  the  same.    (Smith  v.  Smith,  636.) 

2.  EXCEPTIOM  IN  COMPBOiaSB  OF  CLAIMS  FOB  AUMONT. — ^Tho  CXCeptfoU 

in  the  compromise  of  the  claim  for  alimony  only  evinced  an  intention 
to  reserve  that  claim,  and  left  the  question  of  its  validity  or  in- 
validity unaffected;  and  it  cannot  preclude  the  discontinuance  of 
it  for  inability  of  the  divorced  husband  to  pay  it.  (Id.) 
8.  Desertion — Cancellation  of  Deed — ^Former  Judgbcent — Main- 
tenance— ^Appeal  —  Evidbnox*- Jitrisdiction. — ^In  an  action  by 
a  wife  for  divorce  for  alleged  desertion  and  for  the  cancellation 
of  a  deed  of  the  husband  to  his  daughter,  for  the  purpose  of  en- 
forcing alimony,  a  former  judgment  for  the  defendant  in  an  action 
by  her  for  a  maintenance,  grounded  upon  the  same  alleged  desertion 
and  seeking  the  same  relief,  in  which  the  court  found  that  there 
was  no  desertion,  and  that  plaintiff  was  not  oitltled  to  cancel 
the  deed,  or  to  enforce  alimony  upon  the  property  conveyed,  though 
such  judgment  was  suspended  by  an  appeal,  and  did  not  become 
res  adjudicaia  until  affirmed  upon  the  appeal,  and  though  not  a 
proper  subject  of  a  plea  of  another  action  pending,  is  admissible 
in  evidence  to  show  that  the  court  in  the  former  action  had  acquired 
vested  jurisdiction  of  those  matters,  and  to  preclude  a  retrial  of 
the  validity  of  the  transfer  or  of  the  alleged  desertion  in  the 
action  for  divorce.    (Greer  v.  Greer,  519.) 

BASEMENT.    See  Way. 
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ELECTION. 

1.  Contest  or  Eliotion—Maikid  Ballots.— Erery  ballot  marked 
with  a  cross  stamped  after  the  words  "No  nomination,"  bears  a 
distinguishing  mark,  which  is  prohibited  and  renders  the  ballot 
illegal  and  void,  and  must  be  rejected  upon  a  contest  of  election, 
regardless  of  the  number  of  ballots  so  stamped.  (Kineaid  t* 
Beid,  88.) 

2.  Election  Contest — Distinguishino  Marks — Change  or  Law — 
Appeal— Decision  atteb  Amendment— Absence  or  Discussion. — 
Under  the  amendment  of  1903  to  subdivision  4  of  section  1211  of  tho 
Political  Code,  a  distinguishing  mark  does  not  invalidate  a  ballot, 
unless  it  shall  appear  that  such  mark  was  placed  thereon  by  the 
voter  for  the  purpose  of  identifying  such  ballot;  and  in  view  of  such 
amendment  an  appeal  taken  in  a  contest  begun  prior  thereto,  and 
disposed  of  after  the  amendment,  will  be  decided  according  to  the 
previous  law  as  to  distinguishing  marks,  without  discussion  thereof, 
which  would  have  no  value  as  a.  precedent.  (Chubbuck  v.  Wilson, 
599.) 

3.  Election  Contest— Marked  Ballots— Failure  or  OmcBRs  to  Be- 
MOVE  Number^ — ^The  failure  of  the  officers  of  election,  through  care- 
lessness or  ignorance^  to  remove  the  number  from  ballots  cast  does 
not  leave  such  an  identifying  mark  as  renders  the  ballots  illegal. 
It  as  only  distinguishing  marks  made  by  the  voter  which  demand 
the  rejection  of  a  ballot  on  that  ground.  (Freshour  v.  Howard, 
501.) 

4.  Amendment  or  Statement  at  Trial— New  Charge  or  Fraudu- 
lent Conduct. — ^Where  the  original  statement  of  the  grounds  of 
contest  did  not  allege  any  fraudulent  or  corrupt  misconduct  of  the 
election  officers  in  failing  to  remove  the  numbers  from  ballots  at  a 
certain  precinct,  but  assailed  the  ballots  as  having  an  identifying 
mark,  it  was  not  error  to  refuse  to  allow  the  statement  to  be 
amended  at  the  close  of  the  trial,  by  charging  that  such  failure  was 
for  the  intended  purpose  of  enabling  a  record  to  be  made  of  how 
each  voter  voted,  and  to  prevent  a  fair  election  at  that  precinct. 
(Id.) 

5.  Special  Proceeding — Strict  Pursuance  or  Statute — Object  or 
Law. — An  election  contest  is  a  special  proceeding,  and  the  require- 
ments of  the  code  in  reference  thereto  must  be  strictly  followed. 
The  object  of  the  law  is  plainly  to  require  notice  in  advance  of 
the  trial  to  the  defendant,  who  is  declared  elected,  and  whose  right 
to  the  office  is  questioned,  of  the  grounds  on  which  his  right  to  the 
office  is  contested.     (Id.) 

6.  Contest  or  Election — Marked  Ballots. — ^Upon  a  contest  of  elec- 
tion, all  ballots  marked  with  a  cross  after  the. words  "No  nomina- 
tion" are  illegal  and  void,  and  must  be  rejected,  regardless  of  the 
number  of  such  ballots  that  may  be  found  in  the  ballot-box  of  any 
precinct     (Merkley  t.  Trainor,  265.) 
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7.  EvmxNOB— OiTiGUL  BiTUBNS — ^BALLOTS. — Though  the  ballots  ai« 
the  best  eridenoe  of  their  contents,  and  must  prevail  over  the  official 
returns  when  in  conflict  therewith,  jet  the  official  returns  are  prima 
facie  correct,  and  constitnte  legal  evidence  of  the  true  vote  and 
result  in  any  precinct,  in  the  absence  of  impeaching  evidence.    (Id.) 

8.  PBOOr  OF  BSTURNS  BY  Ck)NTB8TANT — OBJECTION — ^MOTION  K»  NON- 
SUIT.— The  contestant,  though  he  attacked  in  his  statement  the  official 
returns  of  certain  precincts,  was  at  liberty  at  any  time  before  the 
actual  admission  of  the  ballots  in  evid^ce,  to  accept  as  true  the 
denial  of  the  answer  that  there  was  any  error  in  such  returns,  and 
may  abandon  his  contest  in  relation  thereto,  and  offer  the  official  re- 
turns of  those  precincts  in  evidence  against  the  objection  of  the  con- 
testee,  and  a  motion  for  a  nonsuit  because  the  ballots  cast  therein 
were  not  counted  was  properly  denied.     (Id.) 

9.  Ck>NTiST  OF  Eleotion—Mabkxd  Ballots.— Upon  a  contest  of  an 
election  all  ballots  marked  by  a  cross  placed  in  the  square  at  the 
right  of  the  words  "No  nomination,"  on  the  face  of  the  ballot,  are 
to  be  rejected  as  containing  an  identifying  mark,  regardless  of  the 
number  of  the  ballots  so  mariced.    (McMenomy  t.  Buch,  77.) 

10.  EviDBNOB  —  Preservation  of  Ballots  —  Preliionart  Proof  — 
WAiVEtt  OF  Objection — Ballots  as  Presumptive  Evidence. — ^Where 
preliminary  proof  was  made  to  the  effect  that  the  ballots  were  in 
the  same  condition  when  offered  in  evidence  as  th^  were  whM 
inclosed  in  the  packages  sealed  by  the  election  officers,  and  no 
objection  was  made  as  to  the  integrity  of  the  ballots  or  to  their 
introduction  in  evidence,  all  objection  to  the  sufficiency  of  the 
preliminary  proof  was  waived,  and  the  ballots  counted  were  in 
themselves  presumptive  evidence  that  all  crosses  stamped  thereon 
were  made  by  the  voters.    (Id.) 

11.  Spoliation  of  Ballots— Burden  of  Proof— Presumption.— The 
burden  of  proving  any  spoliation  of  the  ballots  by  the  election 

•  officers  is  on  him  who  asserts  it;  and  in  the  absence  of  such  evidence 
it  will  be  presumed  that  the  officers  obeyed  the  law,  and  preserved 
the  ballots  unaltered.     (Id.) 

12.  Election  Contest — County  Surveyor — Qualification  of  Incum- 
bent— Licensed  Land  Surveyor's  Certificate. — The  election  of  a 
county  surveyor  who  was  in  all  respects  qualified  at  the  time  of  his 
election,  with  the  exception  that  he  had  not  then  received  the 
licensed  land-surveyor's  certificate  from  the  state  surveyor  provided 
for  in  section  135  of  the  County  Government  Act,  which  he  ob- 
tained before  his  term  of  office  commenced,  cannot  be  successfully 
contested  by  an  elector  on  that  ground.  The  provision  requiring 
such  certificate  does  not  go  to  his  eligibility  at  the  time  of  election, 
but  only  goes  to  his  right  to  hold  the  office.    (Ward  v.  Crowell,  587.) 

13.  CoNSTRucfnoN  OF  Code— Law  of  Procedure.— Section  1111  of  the 
Code  of  Civil  Procedure,  authorizing  any  elector  to  contest   the 
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right  of  a  person  deelared  elected  to  an  office,  "When  the  person 
whose  right  to  the  office  is  contested  was  not,  at  the  time  of  his 
election,  eligible  to  sneh  office,"  is  only  a  part  of  the  law  of  pro- 
cedure^ and  is  not  substantive  law  on  the  question  of  eligibility. 
(Id.) 

14.  ELsonoN  OoNTxsT — Bill  of  Exokftions — ^Dbsoription  of  Ballots 
— ^BiFEBXNOB  TO  ORIGINALS — ^BuLK  OF  OouBT. — ^Upon  an  election  con- 
test,  in  cases  where  original  ballots  cannot  be  reproduced  or  described 
in  a  bill  of  exceptions  so  as  to  show  the  precise  question  raised, 
this  court,  under  rule  XXY,  will  order  original  ballots  to  be  repro- 
duced; but  this  rule  is  not  intoided  to  dispense  with  the  description 
of  all  disputed  ballots  in  the  bill  of  exceptions,  and  in  cases  where 
the  question  is  such  that  the  condition  of  the  ballots  maj  clearly 
be  exactly  shown  in  the  bill  of  exceptions  it  devolyes  upon  the 
person  seeking  the  judgment  of  this  court  thereon  so  to  show  it; 
and  it  is  not  proper  practice  in  such  cases  to  abandon  all  de- 
scription of  ballots  in  the  bill  of  exceptions,  and  merely  to  refer 
to  the  originals  therein.    (Langley  v.  Head,  368.) 

15.  Opfobtunitt  fob  iKSPEcnoN  OF  Ballots. — It  is  the  duty  of  the 
court  to  afford  to  counsel  an  opportunity  for  such  an  inspection  o 
the  ballots  as  may  be  necessary  to  properly  present  the  questions 
raised  by  the  bill  of  exceptions.    (Id.) 

16.  Masks  not  Distinguishino  Ballots. — Pencil-marks  on  ballots  so 
minute  and  light  that  they  are  not  readily  observable,  and  a  drop 
of  candle-grease  that  had  fallen  on  a  ballot  after  it  had  been 
voted,  and  ink-marks  on  the  back  of  a  ballot,  and  a  blot  on  another, 
and  a  tear  by  election  officers  cannot  serve  as  distinguishing  marks. 
(Id.) 

17.  DisTiNGtnsHiNO  Masks. — ^An  erasure  clearly  appearing  on  the 
face  of  a  ballot,  and  two  crosses  placed  after  the  name  of  a  can- 
didate are  distinguishing  marks,  which  require  the  rejection  of 
ballots  containing  them.     (Id.) 

18.  Objection  not  Madb. — ^An  objection  to  ballots  not  made  in  the 
superior  court  will  not  be  considered  upon  appeaL    (Id.) 

19.  Dismissal  of  Contest — Confirmation  of  Elegiion  of  Contestee. 
—The  dismissal  of  a  contest  practically  operates  to  confirm  the 
election  of  a  contestee  who  holds  the  certificate  of  election.     (Id.) 

20.  Quo  Warranto — ^Validity  of  Election  fob  Mayor— Registration 
OP  Voters — Insufficient  Complaint. — A  complaint  in  quo  war- 
ranto to  determine  the  validity  of  an  election  fer  mayor  of  the  city 
of  San  Jose,  which  merely  alleges  that  copies  of  an  old  great  reg- 
ister were  used  at  the  polls  instead  of  copies  of  a  new  one  required 
by  law,  but  which  does  not  aver  that  the  names  of  all  the  voters 
were  not  on  the  new  register,  does  not  state  a  cause  of  action. 
(People  V.  Worswick,  71.) 
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21.  KlQLECT    or    0FFICBR8    OW    ELIOnON— QUALDIXD    YOTIBS    KOT   AT- 

«CT1D— CoNSTiTunoKAL  LAW^-4)iialified  Yoten,  who  were  prop- 
erly regiatered,  could  not  be  depkved  of  their  Totes  because  tie 
officers  of  election  neglected  to  perform  the  ministerial  and  direc- 
tory duty  of  having  the  proper  register  before  them  for  examina- 
tion, and  any  provision  of  law  having  that  effect  would  be  un- 
constitutional.    (Id.) 

22.  Municipal  Eleohon — Crrr  Chabtd — Copiss  op  Last  Completed 
Great  Register — New  Bbqistration  mot  Completed. — Under  the 
freeholders*  charter  of  the  city  of  San  Jose,  eopies  of  the  last 
completed  great  register  are  to  be  used  at  a  general  municipal  elec- 
tion held  in  said  city,  beeidee  a  supplemental  list  of  all  voters  who 
have  registered  since  the  time  of  the  last  completed  great  registw; 
and  a  new  registration  commenced  in  January  for  the  year  1902, 
which  was  not  to  be  completed  until  September,  was  intended  only 
for  the  general  state  election  in  November  of  that  year,  and  was 
not  required  to  be  used  at  a  municipal  election  held  in  said  city 
in  the  month  of  May,  1902.     (Id.) 

23.  QuALinoATioN  OP  YoTBBs — Object  op  Bbqistration — Oonstbuc- 
tion  op  Reoistrt  Law. — ^Registration  is  not  a  eonatitutional  quali- 
fication of  voters;  but  is  simply  a  reasonable  method  of  identifying 
qualified  voters.  A  registry  law  should  not  be  construed  so  as 
seriously  to  impair  the  practical  working  of  a  city  government, 
and  leave  it  without  a  legislative  department,  unless  clearly  im- 
perative.   (Id.) 

24.  Ballots  Improperly  Cast — Insuppicient  Atkrmxnt^— An  aver- 
ment in  the  complaint  that  one  hundred  and  twenty-four  ballots 
were  cast  by  voters  who  were  registered  after  the  conunencement 
of  forty  days  next  preceding  the  general  election  is  not  sufildent, 
where  there  is  no  showing  in  the  complaint  that  such  ballots,  if 
improperly  received^  could  have  changed  the  result  of  the  election. 

(Id.) 

25.  Election  Contest  —  Amendment  op  Statement  —  Bbsidincb  op 
Contestant. — ^Upon  a  contest  for  the  office  of  supervisor,  where  the 
original  stat^nent  alleged  that  the  contestiant  'Hs  now,  and  for 
more  than  two  years  last  past  has  been,  a  resident  and  elector"  of 
the  county  and  state,  but  omitted  the  supervisorial  district,  it  was 
proper  to  allow  the  contestant,  within  forty  days  after  the  return 
day  of  the  election,  to  amend  the  statement  by  the  proper  addition 
of  such  district.  Such  amendment  is  to  be  deemed  a  statement  of 
facts  as  of  the  date  of  the  commencement  of  the  contest;  and  if  it 
be  deemed  the  filing  of  a  new  statement  as  of  the  date  of  the 
amendment,  the  court  would  have  jurisdiction,  and  in  the  absence 
of  objection  to  the  proceeding  the  defendant  is  presumed  to  have 
appeared  thereto,  and  there  is  no  ground  of  reversaL  (Doty  v* 
Jenldns«  497.^ 
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26.  Admission  op  Flkadinos.— Where  the  defendant  took  no  issue 
upon  the  ayennent  that  the  contestant  was  a  resident  and  elector 
of  the  supervisorial  district,  it  stands  as  an  admitted  fact,  and  need 
not  be  proved.     (Id.) 
See  Municipal  Corporations,  7,  9-11. 

EMBEZZLEMENT.    See  Criminal  Law,  17-24. 

ESTATES  OP  DECEASED  PEBSONS. 

1.  Petitions  ior  Lxttxrs — Superior  Rights  or  Widow. — ^The  widow 
of  the  decedent  has  the  superior  right  to  letters  of  administration 
over  all  other  petitioners  for  letters.     (Estate  of  Turner,  549.) 

2.  Hearing  of  Petitions — ^Ambnded  Petition  of  Widow — Nonos  of 
Future  Hearing  —  Waiver  —  Jurisdiction.  —  Where  the  original 
petition  of  the  widow  and  all  other  petitions  for  letters  had  been  set 
for  hearing  on  a  certain  date,  and  before  that  date  the  widow  filed 
and  served  an  amendment  to  her  petition,  setting  forth  no  additional 
jurisdictional  facts,  and  gave  an  unnecessary  notice  of  a  future 
hearing  thereof,  she  may  waive  such  notice  and  consent  to  the 
original  hearing  fixed  by  the  court,  and  the  court  has  jurisdiction  to 
treat  the  amended  petition  as  an  amendment  merely  of  the  original 
petition,  and  to  disregard  the  notice  and  hear  all  of  the  petitions  at 
the  time  fixed,  and  may  then  appoint  the  widow  as  administratrix, 
where  no  objection  was  made  exe^t  to  the  jurisdiction  of  the  court. 
(Id.) 

8.  Appointment  of  Administrator — Appeal  bt  Publio  Administra- 
tor—  Bbsionation  —  Substitution — ^Dismissal. — ^In  a  contest  for 
letters  of  administration,  the  public  administrator  acts  solely  in  and 
for  his  own  interest,  and  not  as  trustee  for  any  public  right,  and 
when  his  petition  is  denied  and  another  administrator  appointed, 
and  pending  his  appeal  from  an  order  denying  his  motion  for  a  new 
trial  he  resigns  his  ofiSce,  even  if  it  be  assumed  that  a  motion  for  a 
new  trial  will  lie  in  such  case^  his  succdMor  in  ofiSce  cannot  be  sub* 
stituted,  but  the  appeal  abates,  and  will  be  dismissed  on  motion  of 
the  respondent.     (Estate  of  Lermond,  585.) 

4,  Special  and  General  Administration — ^Distinct  Proceedings — 
Effect  of  Appeal — Jurisdiction. — Special  and  general  letters  of 
administration  are  separate  and  distinct  proceedings.  An  appeal 
from  an  order  granting  general  letters  of  administration  has  only 
the  effect  to  suspend  the  order  appealed  from,  and  does  not  in  any 
manner  affect  or  suspend  the  jurisdiction  of  the  court  over  the 
distinct  proceeding  of  special  administration  of  the  estate^  the 
object  of  which  is  to  preserve  the  estate  until  general  letters  testa- 
mentary or  of  administration  are  granted,  and  the  executor  or 
administrator  empowered  to  take  charge  of  it.  The  court  has 
jurisdiction,  pending  such  appeal,  to  order  a  special  administrator 
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to  turn  over  all  the  property  in  his  poieeisioxi  forthwith  to  a  special 
adminiatratriz  appointed  bj  tha  court     (Estate  of  Heaton,  110.) 

5.  Bight  or  Adiokistration — Proof  or  Bxsidekob. — ^Under  a  petition 
bj  a  brother  and  heir  of  a  deceased  sister  to  reroke  letters  of 
administration  to  the  public  administrator,  and  for  the  issuance  of 
letters  to  himself,  his  bona  fide  residence  in  this  state  is  sufficiently 
shown  bjT  proof  that  he  came  to  this  state  six  years  before  her 
death,  with  the  intention  to  make  it  his  home  and  residence,  and 
that  he  had  done  so,  and  had  ever  since  resided  in  this  state.  (Estate 
of  Gordon,  125.) 

6.  Facts  not  Disprovino  Besidbnck— Inmate  or  Soldiers'  Homs — 
BisiDENCB  or  Children^Non-Begistrt  as  Voter. — The  fact  that 
the  petitioner  was  an  inmate  of  a  soldiers'  home  was  as  much  in 
accord  with  his  claim  of  residence  as  if  he  had  lived  elsewhere  in 
the  state.  It  is  no  disproof  of  his  residence  in  this  state  that 
the  petitioner,  who  was  seventy-four  years  of  age,  was  married 
and  had  children  living  in  Massachusetts,  where  there  is  no  evi- 
dence that  he  had  a  wife  living,  or  that  his  children  were  living 
in  a  family  home  when  he  came  to  this  state.  They  cannot  be 
presumed  to  be  minors,  or  to  need  a  father's  care,  neither  is  it  any 
disproof  of  intention  to  reside  in  this  state  that  the  petitioner 
never  registered  as  a  voter  therein.     (Id.) 

7.  Incompetenot  or  Pxtitionert— Finding  Outsidb  or  Issues. — ^A 
finding  that  the  petitioner  was  "improvident  and  lacking  in  under- 
standing in  such  extent  that  he  is  not  competent  to  execute  the 
office  or  trust  as  administrator  of  said  estate,"  made  outside  of 
the  issues,  must  be  disregarded.     (Id.) 

8.  SumoiENCT  or  Petition  —  Presxtmption  or  Ooicpstekct. —  The 
'  petition  need  only  state  the  age,  residence,  and  heirship  of  the 

petitioner  to  the  decedent,  concerning  which  no  presumption  of 
law  is  indulged  in  his  favor.  His  qualification  being  thus  averred 
and  proved,  there  is  a  presumption  in  his  favor  that  he  is  competent 
to  act,  and  he  need  not  aver  competency,  nor  negative  the  existence 
of  any  of  the  disqualifying  conditions  which  would  render  him 
incompetent  to  act     (Id.) 

9.  Answer — Burden  or  PROor— Finding. — The  burden  is  on  the 
party  contesting  the  competency  of  the  petitioner  to  act  as  admin- 
istrator, notwithstanding  he  is  of  age,  and  a  resident  of  the  state^ 
and  qualified  as  an  heir  of  the  decedent,  to  allege  and  to  prove 
facts  showing  that  he  is  incompetent  to  act;  and  in  the  absence  of 
allegations  of  incompetency  in  the  answer,  a  finding  that  the  peti- 
tioner is  not  competent  to  act  as  administrator  is  outside  of  the 
issues.     (Id.) 

10.  Tims  or  Sbttleicent  or  Bill  or  Exceptions.— Where  the  bin  of 
exceptions  to  the  order  of  the  court  denying  the  petition  was  settled 
under  section  649  of  the  Code  of  Civil  Procedure,  which  permits 
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it  to  be  settled  at  the  time  the  decision  was  made,  and  the  certificate 
settling  it  recites  that  the  bill  was  "duly  presented  within  the  time 
allowed  by  law/'  it  must  be  assumed  that  the  bill  was  presented 
when  the  decision  was  made;  and  the  fact  that  it  was  settled  before 
the  entry  of  the  order,  and  after  the  presentation  of  the  bill,  can- 
not affect  the  right  of  the  appellant  to  use  it  upon  appeal  from 
the  order.     (Id.) 

11.  Presbntation  of  Claim — Pabtial  Non-Risidenoi  of  Creditor — 
NoncB  OF  PuBUOATioN — ^Bar  OF  STATUTE. — A  creditor  who  was 
in  the  state  at  the  time  of  the  first  two  publications  of  notice 
to  creditors,  after  which  he  left  the  state  and  returned  more 
than  one  month  before  the  time  of  presenting  his  claim  had 
expired,  and  then  receiyed  actual  notice  that  the  administrator, 
under  the  order  of  the  court,  had  duly  published  notice  to  creditors, 
does  not  come  within  the  remedial  provision  of  section  1493  of  the 
Code  of  Ciyil  Procedure,  allowing  a  claimant  who  had  no  notice, 
as  provided  in  the  chapter,  by  reason  of  being  out  of  the  state, 
to  present  his  claim  at  any  time  before  final  distribution;  and  upon 
his  failure  to  present  his  claim  within  the  time  otherwise  limited, 
the  claim  is  barred  by  the  statute.     (MacGowan  v.  Jones,  593.) 

12.  Will — Election  between  Devise  and  Indebtedness — Estoppel. 
— ^Where  a  devise  was  made  in  full  satisfaction  of  any  and  all 
claims  of  the  devisee  against  the  testator  for  moneys  loaned  and 
services  performed,  the  devisee  was  not  estopped  from  claiming 
under  the  will  by  reason  of  the  fact  that  she  presented  a  claim 
against  the  estate,  where  such  claim  was  presented  in  ignorance  of 
the  value  of  the  property  devised,  and  was  allowed  only  in  part, 
and  was  then  withdrawn,  and  a  written  election  made  to  take  under 
the  will.     (Estate  of  Thayer,  453.) 

18.  Sale  under  Deed  of  Trust — Surplus — ^Devise  Subject  to  Con- 
tribxttion  with  Other  Devises. — ^Where  a  sale  of  the  land  devised 
was  made  under  a  deed  of  trust,  and  a  surplus  remained,  the  devise 
made  in  payment  of  all  indebtedness  due  from  the  testator  to  the 
devisee  remains,  as  to  such  surplus,  subject,  along  with  other  de- 
vises, to  contribution  for  the  pajrment  of  the  debts  and  charges 
of  administration.  There  is  no  exception  in  the  statute  on  account 
of  the  nature  of  such  devise.     (Id.) 

14,  Partial  Distribxttion  —  Amount  not  Ascertainable. — ^A  decree 
of  partial  distribution  of  such  surplus  proceeds  to  the  assignee  of 
^e  devisee  must  be  reversed.  The  amount  to  be  distributed  under 
the  devise  is  not  ascertainable  until  after  the  settlement  of  the 
final  account  and  by  the  decree  of  final  distribution.     (Id.) 

15.  Temporary  Family  Allowance — Effect  of  Inventory — ^"Further 
Order  of  Court." — A  temporary  family  allowance  made  before  the 
return  of  the  inventory  of  the  estate  by  the  executors  ceases  to  be 
operative  upon  such  return,  and  is  not  prolonged  by  the  words  "until 
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farther  order  of  this  coart,"  inserted  in  the  order  maidng  the 
allowance.     (Estate  of  Bell,  97.) 

16.  SuBSBQXTENT  Patmxnts — Settlsmknt  ot  Aooounts — Obdeb  kot 
Bevivxd — ^Unsittled  Patmbnts — Pinal  Aocx>unt. — ^Payments  made 
by  the  executors,  which  were  allowed  and  settled  in  their  aecoonts^ 
as  and  for  a  family  allowance,  after  return  of  the  inventory,  and 
prior  to  a  subsequent  order  for  family  allowance,  cannot  be  attacked 
after  the  expiration  of  the  time  of  appeal  therefrom;  but  such 
settled  payments  could  not  have  the  effect  to  renve  the  temporary 
order;  and  unsettled  payments  made  under  such  temporary  order 
by  the  widow  to  herself  as  special  administratrix,  appointed  to 
close  up  the  estate,  after  removal  of  the  sole  surviving  executor, 
must  be  disallowed  in  the  settlement  of  her  final  account.     (Id.) 

17.  Ex  Parte  Orders  of  Court  to  Depositary  of  Funds.— E»  parte 
orders  of  the  court  in  the  nature  of  drafts  on  the  custodian  of  the 
funds  of  the  estate,  authorising  the  d^ositary  to  pay  certain  sums 
to  Teresa  Bell,  the  widow,  after  her  appointment  as  special  admin- 
istratrix, "upon  account  of  family  allowance,"  under  a  mistaken 
belief  entertained  by  the  court  that  an  unpaid  family  'allowance 
had  accrued  under  the  order  for  temporary  allowance,  after  return 
of  the  inventory,  could  not  have  the  effect  to  justify  or  validate 
illegal  payments  which  did  not  and  could  not  so  properly  accrue. 
(Id.) 

18.  Contestino  Crsditobs  not  Estopped. — ^The  fact  that  certain  cred- 
itors of  the  estate,  under  a  mistaken  belief  of  the  continuance  of 
the  order,  did  not  oppose  the  settlement  of  the  first  accounts 
of  the  executors,  which  included  payments  made  aft^  the  return  of 
the  inventory,  cannot  estop  the  creditors  from  contesting  the  final 
accounts  of  the  special  administratrix  in  which  she  made  illegal  pay- 
ments of  family  allowance  to  herself,  the  settlement  of  which  had 
not  before  been  passed  upon.     (Id.) 

19.  Attack  bt  Administratrix  upon  .  Settled  Account — Improper 
Evidence. — ^An  amount  paid  on  account  of  family  allowance,  which 
was  settied  in  an  account  filed  by  the  executors,  and  had  become 
final  and  conclusive,  could  not  be  attacked  by  the  administratrix 
upon  the  settlement  of  her  final  account;  and  evidence  to  prove 
that  such  allowance  was  not  in  fact  expended  for  family  allowance, 
but  was  paid  upon  certain  assessments  and  claims  against  properties 
of  the  estate,  and  that  the  amount  so  allowed  was  still  due  and 
unpaid,  was  inadmissible  to  impeach  the  verity  of  the  account  as 
tetUed,  and  was  improperly  allowed.     (Id.) 

20.  Family  Allowance — ^Fraud — Sale  of  Realty— Action  in  Equity 
BT  Mortgagee  of  Hjdb — ^Payment  fbom  Pbogeeds — ^Pleading. — 
Where  the  executrix  of  an  estate,  who  was  the  widow,  and  to  whom 
the  will  gave  all  the  income  for  the  support  of  the  family  nntil  the 
youngest  child  arrived  of  age,  by  fraudulent  concealment  of  the  fact 
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that  the  ineome  and  borrowed  money  had  been  sufficient  for  the  sup- 
port of  the  family,  and  by  falsely  representing  to  the  court  that  the 
moneys  received  by  her  had  been  insufficient,  obtained  a  family  al- 
lowance for  thirty  thousand  dollars  reaching  back  for  many  years,  and 
obtained  a  sale  of  realty  with  intent  to  apply  the  proceeds  to  herself 
in  payment  of  the  allowance,  a  mortgagee  of  an  heir  who  had  bor- 
rowed money  to  help  support  the  family  may  maintain  an  action 
in  equity  to  enforce  the  payment  out  of  the  proceeds  of  sale  in  the 
hands  of  the  executrix;  and  the  complaint  of  such  mortgagee, 
showing  all  of  the  facts  and  seeking  such  relief,  states  a  cause  of 
action.     (Savings  Bank  of  Santa  Bosa  v.  Schell,  505.) 

21.  Casi  Applhd  and  Aftikmed— Bights  or  Mortoago  or  Heir. — 
The  case  of  Curtis  v.  Schell,  129  CaL  208,  is  affirmed  and  applied 
to  the  present  action  by  the  mortgagee  of  an  heir.  It  is  sufficient 
that  the  loan  was  made  to  the  heir  with  the  expectation  that  the 
executrix  would  deal  honestly  and  fairly,  and  not  seek  to  defraud 
the  heirs  or  their  assigns  or  mortgagees  by  such  a  course  as  was 
pursued  by  her.     (Id.) 

22.  Statute  of  Limitations — Construotive  Trust  in  Proceeds  or 
Sals— Beginning  or  Injury  to  Mortgagee. — By  reason  of  the 
fraud  of  the  executrix  in  obtaining  the  family  allowance,  and  the 
order  of  sale  to  pay  the  same,  she  became  a  constructive  trustee  of 
the  plaintiff  with  respect  to  any  money  she  might  receive  out  of 
the  proceeds  of  sale.  The  statute  of  limitations  did  not  begin  to  run 
against  the  plaintiff  as  mortgagee  of  the  heir  to  enforce  payment 
from  such  proceeds  from  the  date  of  the  family  allowance,  nor 
from  the  date  of  the  order  of  sale,  but  only  from  the  time  when 
the  mortgagee  was  first  injured  by  being  deprived  of  his  mortgage 
lien  by  sale  to  the  purchaser,  from  whom  the  proceeds  were  received. 
(Id.) 

28.  Sale  or  Lands — Title  or  Heirs — ^Vested  Bights — Inoperative 
Amendments — Sale  for  Best  Interest. — The  titie  to  land  vests 
in  the  heirs  of  a  deceased  person  i^t  the  time  of  his  death,  subject 
only  to  the  law  for  the  sale  of  lands  of  the  decedent  then  operative. 
Where  the  deceased  died  prior  to  the  amendments  of  1893  to  sections 
1536,  1537,  1542,  and  1543  of  the  Code  of  Civil  Procedure,  author- 
izing a  sale  when  it  appears  to  be  for  the  advantage,  benefit,  and 
best  interest  of  those  interested,  the  vested  rights  of  the  heirs  cannot 
be  affected  or  impaired  thereby.     (Estate  of  Newlove,  377.) 

f4.  Valuable  Farm  Containing  Oil— Power  to  Sell  Entire  Traot — 
Equitable  Partition  Impracticable. — ^Under  section  1542  of  the 
Code  of  Civil  Procedure,  as  it  stood  prior  to  the  amendments  of  1893, 
a  sale  of  the  whole  of  a  valuable  tract  of  farming  land,  containing 
valuable  deposits  of  oil  and  asphalt,  unevenly  distributed,  and  worth 
in  the  aggregate  seven  hundred  and  fifty  thousand  dollars,  may  be 
ordered  to  pay  the  sum  of  fifty-one  thousand  six  hundred  and  fifty 
dollars  for  debts,  expenses  of  administration,  and  legacies,  where 
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it  appears  that  the  character  of  the  land  is  such  that  if  a  part  b« 
sold  the  residue  could  not  be  beneficially  or  equitably  partitioned 
among  the  heirs  and  devisees  without  a  sale.    (Id.) 

25.  SuFFiciSNOT  or  EviDENGi— Immaterial  Findikg — ^Ditbiment  to 
Bbsidue. — ^Where  the  court  found  upon  sufBcient  evidence  that  it 
was  impracticable  to  make  an  equitable  partition  of  the  residue  of 
the  tract,  another  finding,  that  a  sale  of  part  of  the  land  would  be 
a  detriment  to  the  residue,  is  immaterial,  and  it  is  unnecessary 
to  inquire  whether  it  is  supported  by  the  evidence.     (Id.) 

20.  Baisino  or  Money  bt  Mortgage — Nectjssitt  or  Sale. — The  fact 
that  the  money  needed  for  administration  might  be  raised  by 
mortgage  on  the  land  is  not  conclusive;  and  where  it  does  not 
appear  that  the  heirs  have  any  other  property  or  interests,  and  that 
the  present  income  of  the  land  is  not  sufficient  to  pay  the  mortgage 
without  a  sale  of  the  property,  the  court  did  not  err  in  finding 
that  a  sale  of  the  entire  tract  was  necessary  and  in  ordering  the 
sale  thereof.     (Id.) 

27.  Pendency  or  Action  Involvino  Strip. — ^The  pendency  of  an  action 
involving  a  narrow  strip  along  the  southern  line  of  the  farm  will 
not  preclude  a  sale,  where  the  circumstances  are  not  such  as  to 
make  a  sufficient  cause  to  refuse  the  order.     (Id.) 

28.  Sale  or  Property  by  Executors — ^Power  in  Will — Memorandum 
OP  Sale — Statute  of  Frauds. — ^Where  a  sale  of  real  estate  and 
personal  property  of  a  deceased  testator  is  made  under  a  power  in 
the  will,  the  purchaser  deals  with  the  executor  as  he  would  with 
any  other  vendor,  except  that  the  court  must  confirm  the  sale;  and 
a  memorandum  of  sale  by  the  executor  is  sufficient  under  the 
statute  of  frauds  if  it  contains  the  names  of  the  parties  and  a 
sufficient  description  of  the  property  for  identification,  and  the  price 
and  terms  of  purchase,  and  states  that  the  sale  is  made  subject  to 
confirmation  by  the  superior  court.     (Estate  of  Bobinson,  152.) 

29.  Untenable  Objection  to  Sale. — ^Where  the  evidence  shows  without 
conflict  that  the  amount  of  twenty  thousand  dollars  bid  at  the  sale 
was  a  fair  price  for  the  property  sold,  which  consisted  of  real  prop- 
erty appraised  at  sixteen  thousand  dollars,  and  personal  property 
appraised  at  less  than  three  hundred  dollars,  and  that  a  sum  ten  per 
cent  in  excess  of  the  amount  bid  could  not  probably  be  obtained  on 
a  resale,  the  appellant  corporation,  which  after  such  sale  made  an 
offer  not  binding  to  pay  six  hundred  dollars  more  for  the  property, 
but  refused  to  offer  ten  per  cent  in  advance  of  the  bid,  and  which 
was  not  a  legatee,  is  not  in  a  position  to  object  that  the  sale  en 
masse  was  voidable  because  of  such  increased  offer,  and  because  the 
amount  bid  was  not  sufficient  to  pay  the  legacies  in  fuIL     (Id.) 

80.  Confirmation  of  Sale — Duty  or  Court. — Where  at  the  time  of 
the  written  memorandum  of  sale  no  binding  offer  to  increase  the 
amount  bid  had  been  made,  it  was  the  duty  of  the  eourt  to  eonfira 
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the  sale  unless  the  price  bid  was  disproportionate  to  the  value  of 
the  property,  and  it  is  made  to  appear  that  an  inereased  bid  of 
ten  per  cent  may  be  obtained.     (Id.) 

31.  Appeal  from  Order  or  Confirmation — ^Bkturn  of  Sale  not  in 
Begord — Objections  not  Appearing — Presumptions. — Upon  appeal 
from  an  order  of  eonfirmation,  it  is  the  duty  of  the  appellant  to 
make  the  return  of  sale,  which  was  used  upon  the  hearing,  a  part 
of  the  record;  and  where  such  return  does  not  appear,  and  it  does 
not  appear  that  appellant  filed  any  objections  to  the  return,  all 
presumptions  are  against  error  in  the  order  appealed  from,  and  it 
must  be  affirmed.  It  may  be  that  the  return  showed  that  the  appel- 
lant had  withdrawn  its  bid  and  consented  to  the  order  appealed 
from.  (Id.) 
See  Adoption,  1;  Agency,  6;  Appeal,  1,  2;  Wills. 

ESTOPPEL.  See  Accord  and  Satisfaction,  2;  Assignment,  2,  3;  Con- 
tract, 1;  Estates  of  Deceased  Persons,  12;  Fraud,  4;  Husband 
and  Wife,  2. 

EVIDENCE.  See  Agency,  5;  Appeal,  3;  Assignment,  6;  Attachment, 
3,  4;  Contract,  ^  11;  Criminal  Law,  1,  5,  7,  13,  15-17,  23, 
26-28,  34,  41,  43,  50,  51,  57,  58,  64,  68,  73-75;  Divorce,  3; 
Elections,  7,  8,  10;  Fraud,  5;  Insurance,  2;  Negligence,  3-8,  10; 
New  Trial,  4;  Payment. 

EXECUTIONS. 

1.  FORECLOSLTtE   OF    MORTGAGE — SaLE   EN    MASSB — OFFER   OF   DISTINCT 

Parcels — Combinations  of  Parcels — Mandate  of  Statute. — Where 
the  decree  of  foreclosure  of  mortgaged  property  described  the  parcels 
to  be  sold  by  nineteen  separate  descriptions,  and  it  appears  that 
the  sheriff  first  offered  the  property  for  sale  by  each  of  such  de- 
scriptions, and  received  no  separate  bid  for  either  parcel,  and  then 
offered  a  sale  of  the  whole  of  the  mortgaged  property  en  masse, 
whereupon  the  plaintiff  became  purchaser  thereof,  the  mandate  of  the 
statute  was  sufficioitiy  complied  with.  The  statute  did  not  require 
an  offer  by  sale  of  three  separate  combinations  of  parcels,  if  it 
is  not  made  to  appear  that  such  combinations  themselves  consti- 
tuted "several  known  lots  or  parcels,"  in  the  absence  of  a  request  for 
such  sale  by  some  party  interested.  (Anglo-Califomian  Bank,  Lim- 
ited V.  Cerf,  303.) 

2.  Motion  to  Set  Aside  Sale — ^Burden  to  Show  Material  Depar- 
ture.— A  party  who  moves  to  set  aside  the  sale  has  the  burden  to 
show  such  an  irregularity  or  material  departure  from  the  statute  as 
will  justify  the  court  in  setting  it  aside;  and  where  it  does  not  ap- 
pear from  the  showing  made  by  the  moving  party  that  the  conditions 
which  would  authorize  the  sale  of  all  of  the  property  together  did 
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not  eziat,  and  no  showing  of  injury  appears  bj  reason  of  sueh 
sale,  the  motion  is  properlj  denied.     (Id.) 

3.  INADIQUAOY  ov  Pbioi — BxDEMPTiON. — Inadequacy  of  price  is  not 
sufficient  ground  to  set  aside  the  sale;  and  if  it  was  legally  made, 
it  cannot  be  set  aside  merely  because  in  order  to  redeem  any  of 
the  property  the  defendant  must  redeem  all  of  it.     (Id.) 

4.  Sale  fob  Gold  Coin. — ^The  fact  that  the  sale  was  made  for  gold  coin 
when  the  decree  of  foreclosure  did  not  specify  such  coin,  is  not  a 
material  d^[>arture.     (Id.) 

5.  Dbsoription — ^iDKNTincATiON. — ^Whcro  the  description  of  the  prop- 
erty in  the  notice  of  sale  was  precisely  the  same  as  that  contained 
in  the  judgment,  and,  so  far  as  the  record  discloses,  cannot  be  said 
to  fail  to  sufficiently  identify  the  land  sold,  an  objection  that  the 
description  was  indefinite^  uncertain,  and  imperfect  cannot  be  sus- 
tained.    (Id.) 

6.  Mortgage — ^Dborib  iob  Bale  in  Mass — ^Purchase  by  Vendee  of 
MoETGAG<ms  OF  Unoonyeyed  Part — Setting  Aside  Sale  —  Coic- 
PLAiNANTS  NOT  DAMAGED. — ^Whero  B  mortgage  gave  an  option  for  a 
sale  in  mass  or  in  separate  parcels,  and  the  decree  of  foreclosure  or- 
dered a  sale  in  one  tract,  but  a  subsequent  vendee  of  part  of  the 
land  mortgaged,  by  consent  of  the  mortgagee  and  part  of  the  mort- 
gagors present,  became  the  purchaser  of  the  part  unconveyed  for  a 
fair  and  reasonable  price,  and  at  its  full  value,  and  for  more  than 
enough  to  satisfy  the  decree,  the  sale  will  not  be  set  aside  at  suit 
of  execution  purchasers  under  judgments  against  the  mortgagors 
who  purchased  after  the  deed  to  the  vendee  and  before  the  fore- 
closure sale  merely  because  of  departure  from  the  terms  of  the 
decree,  by  which  they  were  not  in  fact  damaged.  (Summerville  v. 
March,  554.) 

7*  Bights  of  Vendee. — Under  section  2899  of  the  Civil  Code,  where  a 
mortgagor  has  sold  a  portion  of  the  mortgaged  land,  the  moftgags 
must  be  enforced  first  against  the  unsold  portion  of  the  mortgaged 
premises  before  resort  can  be  had  to  the  portion  sold.  The  vendee 
does  not  lose  his  right  to  protection  by  not  asserting  it  in  the 
foreclosure  suit;  and  the  only  effect  of  his  failure  to  do  so  is,  that 
the  right  of  protection  is  transferred  to  any  surplus  that  may  arise 
upon  the  sale  of  his  land  upon  the  foreclosure  decree,  which  he 
may  assert  as  against  execution  purchasers  from  the  mortgagor,  who 
took  subject  to  his  conveyance.     (Id.) 

8.  Inadequacy  of  Price — ^Possible  Sale  fob  Mobi  than  Actual 
Value. — Inadequacy  of  price  is  not  a  sufficient  ground  for  setting 
aside  a  foreclosure  sale;  and  where  the  court  finds  that  the  propoiy 
sold  was  not  worth  at  the  time  more  than  the  amount  bid  therefor, 
the  sale,  though  irregular,  will  not  be  set  aside  upon  the  sole 
ground  that  possibly  if  the  property  had  been  sold  in  a  different 
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manner,  it  might,  by  some  fortuitous  circumstanee,  have  brought 
more  than  its  actual  value.  (Id.) 
9.  BuBDBN  OF  Proof — Injuby  fboic  Ibbsoitlab  Sale. — If  there  was 
anything  that  would  make  the  premises  as  a  whole  more  valuable 
than  when  separated  into  two  parcels,  it  was  incumbent  on  the  ap- 
pellants to  allege  and  prove  it.  An  irregular  sale  will  not  be 
set  aside,  unless  it  is  shown,  either  from  the  nature  of  the  irregu- 
larity itself  or  from  extrinsic  facts,  that  injury  was  caused  thereby. 
(Id.) 

10.  Bights  of  Ezbcution  Pxtbohascbs  Extinguished. — The  sale  under 
foreclosure  being  valid,  it  is  immaterial  what  rights  the  execution 
purchasers  who  seek  to  set  it  aside  may  have  acquired  from  the 
mortgagors.  Those  rights  were  all  subject  to  the  decree  of  fore- 
closure and  to  the  rights  of  the  vendee  of  the  mortgagor  who 
became  the  purchaser,  and  were  extinguished  by  the  sale  and  deed 
executed  thereunder.  (Id.) 
See  Assignment,  1,  2;  Landlord  and  Tenant,  7,  10. 

EXECUTOBS  and  ADMINISTBATOBS.     See  Estates  of  Deceased 
Persons;  Wills. 

FINDINGS. 

Findings  in  Separate  Yoluhes. — The  fact  that  the  findings  appear 
in  separate  volumes,  only  one  of  which  is  signed  by  the  judge,  where 
they  appear  to  be  one  continuous  document,  and  each  volume  is 
identified  by  the  signature  of  the  clerk,  cannot  be  characterized  as 
error.  (Boee  v.  Mesmer,  322.) 
See  Contract,  16,  17;  Conversion,  2-4;  Mines  and  Mining,  3,  4. 

FBAUD. 
1*  Lease  of  Theater— Action  to  Cancel  for  Fraud — Findings 
against  Evidencb — Obvious  Defbots^ — Presumption. — In  an  action 
to  cancel  a  lease  of  a  theater  for  alleged  fraudulent  representations 
that  the  premises  were  in  good  condition  and  repair,  and  safe  and 
suitable  for  assembling  large  numbers  of  people,  where  the  defects 
found  relate  to  matters  which  were  obvious,  and  could  easily  have 
been  seen  by  plaintiff  or  his  agent  if  they  had  used  ordinary  diligence, 
it  must  be  presumed  that  he  saw  them  when  he  took  possession  of 
the  theater,  and  findings  that  he  believed  and  relied  upon  the  rep- 
resentations, and  had  no  knowledge  of  the  facts  when  he  entered 
into  the  lease,  are  against  the  evidence.  (Oppenheimer  v.  Clunie, 
313.) 

2.  Belief  against  Fraud — Ordinary  Bulb — Dutt  to  Investigate. — 
While  courts  grant  relief  on  the  ground  of  fraud  in  clear  cases,  it 
is  not  the  ordinary  rule;  but,  in  general,  parties  must  rely  upon 
their  own  judgment,  and  investigate  before  making  contracts.    (Id.> 
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3.  Delay  in  Bisoission — ^Atvibmation  or  Contract— Waivbb  of  Re- 
lief FOB  Fraud. — ^A  party  desinng  to  rescind  a  contract  on  the 
ground  of  fraudulent  representations  must  do  so  promptly  upon 
discovering  the  facts  entitling  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence,  or  disability;  and  if  after  full 
knowledge  of  all  the  facts  he  continues  to  act  under  the  contract,  he 
thereby  affirms  it,  and  waives  all  benefit  of  leMef  for  the  misrep- 
resentations.    (Id.) 

4.  Estoppel  op  Plaintiff. — ^Where  the  plaintiff  affirmed  and  acted 
under  the  lease  of  the  theater  during  the  winter  months,  he  will 
not  be  allowed  to  disaffirm  it  when  the  dull  season  begins;  and 
where,  after  he  notified  the  defendant  of  his  intention  to  rescind, 
he  again  treated  the  lease  as  valid  by  offering  a  sum  for  a  curtain 
privilege  thereunder,  and  tried  to  sell  the  lease,  he  is  estopped 
from  seeking  a  cancellation  thereof  for  fraud  in  its  inception. 
He  will  not  be  allowed  to  blow  hot  and  cold  at  the  same  time. 
(Id.) 

6.  EviDENCB — Hearsay — ^Report  of  Grand  Jury. — The  report  of  the 
grand  jury  of  the  county  relative  to  the  unsafe  condition  of  the 
theater  was  hearsay  and  not  admissible  in  evidence  for  any  purpose. 
(Id.) 

See  Agency,  2-5;  Irrigation  District,  1-5. 
GARNISHMENT.    See  Office  and  Officers,  811. 

GROWING  CROP. 

1.  Trust-Deed — Sale — Relation  of  Title — ^Unsevered  Fruit  Crop — 
Chattel  Mortgage. — The  title  of  a  purchaser  at  a  sale  under  a  deed 
of  trust  relates  back  to  the  date  of  the  deed  of  trust,  and  the 
conveyance  to  him  thereunder  passes  title  to  an  unsevered  fruit 
crop  upon  trees  growing  on  the  land,  which  Ib  part  of  the  realty; 
and  where  the  purchaser  takes  possession,  he  is  entitled  to  gaUier 
the  fruit  crop,  as  against  a  chattel  mortgage  executed  subsequent 
to  the  deed  of  trust  and  prior  to  the  sale.  (Penryn  Fruit  Company 
y.  Sherman-Worrell  Fruit  Company,  643.) 

2.  Severance  of  Growing  Crop — Delivery — Effect  of  Chattel 
Mortgage — Notice  of  Trust  Deed. — The  chattel  mortgage,  what- 
ever effect  it  may  have  as  between  the  parties  thereto,  cannot  oper- 
ate as  against  the  purchaser  under  the  trust-deed  as  a  severance 
of  the  growing  crop  from  the  land,  or  as  a  delivery  of  the  crop. 
The  mortgagee  took  with  knowledge  of  the  deed  of  trust,,  and  that 
the  purchaser  under  it,  when  the  claim  of  the  creditor  should  be 
tfiforced,  would  take  an  absolute  title  to  the  land,  as  of  the  data 
of  the  trust-deed.     (Id.) 

See  Landlord  and  Tenant,  8,  10-14. 
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GUABDIAN  AND  WAKD. 

1.  BxKOYAL  OF  Guardian — ^Efveot  or  Appeal — Pbtition  fob  Lbt- 
TXB8  PxNDiNO  AppsAir— DISMISSAL. — Where  a  guardian  of  the 
person  of  a  minor  child  has  been  removed,  and  an  appeal  has 
been  taken  from  the  order  of  remoyal,  the  effect  of  the  appeal 
is  to  staj  proceedings  in  the  matter  of  the  appointment  of  a  general 
guardian  of  the  person  of  the  minor  until  the  determination  of  the 
appeal;  and  a  petition  for  letters  of  general  guardianship  of  the 
person  of  the  minor  to  another  pending  the  appeal  was  properlj 
dismissed.     (Guardianship  of  Van  Loan,  429.) 

2.  BiRviois  OF  Attorney — Claim  to  be  Allowed  bt  Ck>xjRT — Ward 
NOT  Liable — Action  against  Estate. — The  claim  of  an  attor- 
ney for  a  guardian  who  has  rendered  services  at  the  guardian's 
request  in  the  execution  of  the  trust  for  the  ward  cannot  be  enforced 
bj  an  action  against  the  ward  or  his  estate.  The  ward  is  not  per- 
sonally liable  therefor,  and  no  action  can  be  maintained  by  the 
attorney  upon  a  rejected  claim  against  the  estate  of  the  deceased 
ward.     (McKee  v.  Hunt,  526.) 

3.  Effect  of  Order  for  Substitution  of  Attorney  for  Guardian. — 
An  order  of  the  court  having  jurisdiction  of  the  guardianship  for 
the  substitution  of  an  attorney  for  the  guardian,  in  place  of  a 
former  attorney,  simply  makes  such  attorney  the  attorney  of 
record,  and  does  not  attempt  to  authorize  a  contract  directly  affect- 
ing the  property  of  the  ward  or  to  require  the  performance  of  any 
legal  services.     (Id.) 

4.  Appointment  of  Guardian  —  Special  Proceeding  —  Right  of 
Father  to  Letters. — The  court  in  appointing  a  guardian  of  a 
minor  does  not  act  in  the  exercise  of  its  general  equity  pow- 
ers, but  acts  in  a  special  proceeding,  and  by  virtue  of  the 
statutory  power  conferred  upon  it  to  appoint  guardians  in  certain 
designated  cases,  under  sections  1747  to  1751  of  the  Code  of  Civil 
Procedure;  and  where  it  appears  that  the  father  of  a  minor  under 
fourteen  years  is  competent  to  act  as  his  guardian  he  is  entitled 
to  letters  of  guardianship  to  the  exclusion  of  the  grandmother  of 
the  child.     (Guardianship  of  Salter,  412.) 

5.  Health  of  Child. — The  right  of  the  father,  being  competent,  to 
have  the  custody  and  control  of  a  child  under  fourteen  years  of  age 
is  not  affected  by  a  finding  as  to  the  health  of  the  child,  and  the 
better  opportunity  he  would  have  for  fresh  air  and  exercise  at  the 
home  of  his  grandmother  than  at  the  residence  of  his  father  in 
a  city.     (Id.) 

6.  Letters  of  Guardianship  to  Grandmother  of  Child--Order 
Vacating — ^Bights  of  Mother — Sufficiency  of  Showing. — ^Where 
letters  of  guardianship  of  the  person  of  a  minor  child  were 
granted  to  the  grandmother  of  the  child,  without  the  knowledge 
or  consent  of  the  mother  entitled  to  the  custody  of  the 
child,   upon   a   showing   of   her   right   to   its   custody,   and   upon 
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a  seasonable  showing  bj  uncontradicted  affidavits  that  the  pro- 
ceeding bj  which  she  was  adversely  deprived  of  the  eostodj 
of  her  child  was  taken  against  her  by  surprise,  and  through  her 
excusable  neglect,  without  any  information  on  her  part  as  to  the 
pendency  thereof,  the  mother  is  entitled,  notwithstanding  conflict- 
ing affidavits  as  to  her  fitness  for  the  custody  of  tiie  child,  to  an 
order  vacating  the  appointment  and  all  proceedings  thereunder. 
(Guardianship  of  Van  Loan,  423.) 

7.  Affidayit  of  Merits. — The  statement  in  the  affidavit  of  the  mother 
as  to  her  competency  and  fitness  to  have  the  custody  of  the  child 
was  a  sufficient  showing  of  merits  in  that  behalf.     (Id.) 

8.  Sepabation  of  Father  and  Mother — ^Agreement  as  to  Custody — 
Enforcement  of  Mother's  Bight. — ^Where  the  father  and  mother 
are  living  separate  and  apart  from  each  other,  the  father,  as  such, 
has  no  rights  superior  to  those  of  the  mother  as  to  the  care  and 
custody  of  a  child;  and  where,  without  any  order  of  court,  upon 
divorce,  it  was  agreed  between  them  that  each  should  have  the 
custody  of  a  child  alternately  for  six  months,  and  the  mother  was^ 
entitled  under  the  agreement  to  its  custody  when  the  grandmother 
was  appointed  guardian,  upon  the  fraudulent  consent  of  the  father, 
in  violation  of  the  agreement,  without  notice  to  or  knowledge  of 
the  mother,  the  court,  upon  a  proper  showing  of  the  facts,  properly 
enforced  her  right  to  the  custody  of  the  child,  upon  her  motion  to 
vacate  and  set  aside  the  proceedings.     (Id.) 

9.  Abilitt  and  Fitness  of  Mother — ^Refusal  to  Hear  Testiicont. — 
The  court  upon  the  application  for  the  order  vacating  the  appoint- 
ment of  the  grandmother  properly  refused  to  hear  testimony  upon 
the  question  as  to  the  ability  and  fitness  of  the  mother  properly 
to  care  for  the  child.  The  court  could  not  thereupon  determine 
any  question  as  to  the  ultimate  custody  of  the  child.    (Id.) 

10.  Order  Disiossing  Procosedings — ^Nxw  Proceeding. — ^The  fact  that 
the  court  set  aside  and  dismissed  all  proceedings  in  the  matter  of 
the  guardianship,  instead  of  allowing  the  petition  to  stand,  and 
allowing  the  mother  to  contest  the  same,  is  not  of  sufficient  im- 
portance to  justify  a  reversal.  A  proceeding  of  this  kind  is  dif- 
ferent from  a  civil  action;  and  no  prejudice  could  result  from  the 
dismissal.  If  the  interests  of  the  child  so  demand,  a  new  applica- 
tion may  be  made  for  letters  or  other  appropriate  proceedings 
taken.    (Id.) 

HOMESTEAD. 

1.  Prior  Use  of  Property  for  Business— Discontinuance.— The 
prior  use  of  property  claimed  as  a  homestead  for  a  hotel  and 
other  business  purposes  does  not  affect  the  validity  of  the  home- 
stead where  it  appears  that  all  business  had  been  discontinued 
thereon  before  the  homestead  declaration  was  filed,  and  that  the 
property  was  used  at  the  time  of  the  declaration  solely  as  a  resi- 
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dence  and  family  home.    (Lima  v.  County  Bank  of  San  Luis  Obispo, 
245.) 

2.  Instruction  not  Pbuudioial. — ^An  instruction  that  '*the  use  of  a 
building  partly,  or  even  chiefly,  for  business  purposes,  or  the  rent- 
ing of  part  of  it,  does  not  deprive  the  owner  of  his  exemption 
of  the  building  as  a  homestead,  if  the  building  is,  and  continues  to 
be^  the  bona  fide  residence  of  the  claimant  and  his  family," — con- 
ceding, without  deciding,  that  it  is  erroneous  cannot  be  prejudicial, 
where  upon  the  undisputed  fact  the  jury  could  return  no  verdict 
other  than  for  the  claimant  of  the  homestead.     (Id.) 

8.  Joint  Mortgage  of  Homsstkad — Coicmunitt  Property — Survivor- 
SHiF — Claim  against  Estate  of  Deceased  Husband — Statute  of 
LnciTATiONS. — Where  a  husband  and  wife  jointly  executed  a  mort- 
gage upon  their  homestead  declared  on  community  property,  the  pres- 
entation of  a  claim  against  the  estate  of  the  deceased  husband,  and 
the  allowance  thereof,  has  only  the  effect  to  suspend  the  statute  of 
limitations  as  against  the  estate,  but  does  not  have  that  effect  as 
against  the  surviving  wife,  upon  whom  the  title  to  the  homestead 
devolved  absolutely  upon  the  death  of  the  husband;  and  she  and 
her  successor  in  interest  may  plead  the  statute  of  limitations  in 
bar  of  a  foreclosure  against  them,  if  not  brought  within  four  years 
after  the  maturity  of  the  mortgage.     (Vandall  v.  Teague,  471.) 

i.  Husband  and  Wife — Joint  Tenangt  in  Homestead. — The  husband 
and  wife  have  a  like  estate  in  a  homestead  on  the  community  prop- 
erty, which  is  held  jointiy,  and  has  some  of  the  incidents  of  a  joint 
tenancy,  notably  the  right  of  survivorship.  While  both  are  living 
it  can  only  be  destroyed  by  their  joint  act.  Whatever  may  be  the 
estate  of  the  wife,  it  is  distinct  from  the  estate  of  the  husband, 
though  held  jointly.     (Id.) 

5.  Death  of  Husband — ^Jurisdiction  of  Probate  Court — Order  Set- 
ting Apart  Homestead. — The  wife  having  become  the  owner  of  the 
homestead  upon  the  community  property  immediately  upon  death 
of  the  husband,  the  probate  court  had  no  jurisdiction  over  it,  and 
its  order  setting  apart  the  homestead  to  the  widow  had  no  other 
effect  than  to  take  the  property  out  of  administration,  and  could 
only  affect  the  interest  of  the  estate  therein,  which  was  nothing. 
(Id.) 

6.  Deed  of  Surviving  Wife  to  Daughter — Nature  of  Title. — Upon  a 
deed  from  the  surviving  wife  to  her  daughter,  the  daughter  took 
directly  from  her  mother,  and  not  by  virtue  of  the  order  setting 
apart  the  homestead.     (Id.) 

See  Appeal,  1. 

HUSBAND  AND  WIFE. 
1.  Conveyance  to  Wife— Presumption  of  Communitt  Property- 
Burden  OF  Proof— Findings — Separate  Property. — ^A  conveyance 
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to  a  wife  made  prior  to  the  amendment  of  1889  to  section  164  of 
the  Civil  Code  raises  a  presumption  that  she  took  as  community 
property;  but  such  presumption  is  not  conclusive,  and  is  a  mere 
rule  of  evidence  throwing  the  burden  of  proof  upon  her.  The  pre- 
sumption is  overcome  where  there  is  sufficient  evidence  to  support 
findings  that  the  property  was  her  separate  property.  (Uoeck  v. 
Greif,  119.) 

2.  EsTOPPKL  or  Husband— Stipulation  in  Mobtgagb. — The  husband 
is  estopped,  both  as  against  a  mortgagee  of  the  property  and  as 
against  his  wife,  to  claim  it  as  community  property,  where  he  stip- 
ulated in  the  mortgage,  in  which  he  joined  with  her,  that  "in  case 
of  foreclosure  of  the  same,  rendering  the  overplus  of  the  purchase 
money  (if  any  such  there  shall  be)"  unto  his  wife,  named  and  de- 
scribed as  "one  of  the  parties  of  the  first  part,  her  heirs,  executors, 
administrators  or  assigns."     (Id.) 

8.  Agbkbmxnt  op  Husband  and  Wm — ^Evidsnoe — Mutual  Stati- 
liSNTS. — ^A  husband  and  wife  may  agree  together  that  property  pur- 
chased by  the  wife  and  conveyed  to  her  in  1880,  shall  be  regarded 
as  her  separate  property,  where  there  were  no  creditors  to  be  affected 
by  the  agreement;  and  such  agreement  may  be  shown  by  the  state- 
ments of  each  made  in  the  presence  of  the  other.     (Id.) 

i.  Yaliditt  or  Deed  bt  Husband — Separate  Propertt. — A  husband, 
in  the  absence  of  fraud,  has  the  right  to  convey  his  separate  property 
to  his  daughter;  and  if  the  deed  was  valid  when  made,  it  could 
not  afterwards  be  invalidated  by  any  act  of  his.  (Greer  v.  Greer, 
519.) 

See  Divorce;  Guardian  and  Ward,  8,  9;  Homestead,  3-6. 

INCEST.     See  Criminal  Law,  25-28. 

INJUNCTION.    See  Damages;  Water  and  Water  Rights,  1,  5,  7-10,  14 j 
Way,  8. 

INNKEEPER. 

Assault  and  Battery  by  Waiter — ^Liability  or  Innkeeper. — An  inn- 
keeper is  not  liable  for  an  assault  and  battery  committed  by 
a  dining-room  waiter  upon  a  guest,  outside  of  the  scope  of  his 
employment,  without  personal  fault  of  the  innkeeper.  He  is  not 
bound  to  protect  his  guests  from  acts  of  violence  by  his  servant, 
or  other  persons,  if  he  does  not  negligently  employ,  admit,  or 
retain  persons  of  known  violent  and  disorderly  propensities,  who 
will  probably  assault  or  maltreat  his  guests.  (Rahmel  v.  Lehndorl^ 
681.) 

INSANITY.    See  Criminal  Law,  57,  60,  61,  64;  Divorce,  1. 

INSTRUCTIONS.     See  Criminal  Law,  8-11,  30-82,  45,  48,  59,  60,  65, 
69,  70,  72;  Homestead,  2;  Insurance,  8;  Negligence,  4,  9. 


Digitized  by  LjOOQIC 


Ibbigation  District.  761 

INSUBANCB. 

!•  LiFB  Insukanos— Action  on  Poucy — Payment  or  Premiums — 
BuBDKN  or  PROor. — ^In  an  action  on  a  life-insurance  polioj  by  a  bene- 
fidarj,  to  whom  it  was  payable  in  case  of  the  death  of  the  iDsnred 
"during  the  continuance  of  this  policy/'  which  admitted  the  payment 
of  the  first  premium,  and  appears  to  have  been  a  valid  and  enforce- 
able contract  when  issued,  the  burden  of  proof  is  not  upon  the  plain- 
tiff to  prove  future  payments  of  premiums,  which  were  conditions 
subsequent,  of  which  the  defendant  might  or  might  not  avail  itself 
to  defeat  a  recovery,  but  is  upon  the  defendant  to  prove  facts  show- 
ing that  the  policy  had  lapsed  and  become  void.  [McFarland,  J., 
and  Beatty,  C.  J.,  non-concurring.]  (Thomas  ▼,  Northwestern 
Mutual  Life  Insurance  Company,  79.) 

2.  EviDBNOB — Impeachment. — Where  the  agent  of  the  insurance 
company  testified  that  he  had  had  no  conversation  with  the  insured 
in  regard  to  the  policy  and  its  reinstatement  after  December  10, 
1898,  the  testimony  of  impeaching  witnesses,  the  ground  for  which 
was  properly  laid,  was  admissible  to  show  that  after  bis  death 
he  said  in  the  presence  of  the  coroner  and  another  witness,  February 
7,  1899,  that  he  asked  the  deceased  time  after  time  to  pay  his 
premium,  that  he  kept  it  going,  or  kept  it  up,  hoping  be  would  do 
it,  but  he  did  not,  and  that  he  spoke  to  him  about  it  every  time  he 
saw  him,  and  spoke  to  him  about  it  the  last  time  he  saw  him, 
only  a  few  days  ago.     (Id.) 

3.  Erroneous  Instruction — ^Tims  or  Taking  ErrEcr  or  Policy. — It 
was  prejudicial  error  to  instruct  the  jury  that  the  policy  did  not 
go  into  effect  until  the  date  of  its  delivery,  where  by  the  terms 
of  the  policy  the  premiums  were  payable  with  reference  to  the  date 
of  its  issuance,  and  a  second  premium  was  by  its  terms  unpaid 
shortly  prior  to  the  death  of  the  insured,  which  would  not  be  pay- 
able at  all  if  the  premium  dated  from  the  delivery  of  the  policy, 
and  in  respect  to  which  there  was  no  evidence  of  waiver.     (Id.) 

INTEBE8T.     See  Partnership. 

IRBIGATION  DISTRICT. 

1,  Judgments  or  Confirmation — Action  to  Set  Aside — Fraud — 
Statute  or  Limitations. — An  action  on  behalf  of  the  people 
to  set  aside  judgments  confirming  the  organization  of  an  irriga- 
tion district,  on  the  ground  that  they  were  procured  by  fraud 
alleged  to  have  been  discovered  within  less  than  three  years  prior  to 
the  commencement  of  the  action,  is  within  the  limitation  of  subdi- 
vision 4  of  section  338  of  the  Code  of  Civil  Procedure;  and  the 
limitation  of  four  years  provided  for  in  section  S4S  of  the  same 
eode  has  no  application.     (People  v.  Perris  Irrigation  District,  601.) 

2,  Construction  or  Irrigation  Act — ^Limitation  or  Action  Affect- 
ing Validity  or.  Organization. — The  provisions  of  section  3  of  the 
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IBBIGATION  DISTBICT  (Continued). 

Irrigation  District  Act  of  1887,  that  "no  action  shall  be  com- 
menced or  maintained,  or  defense  made,  affecting  the  validity  of  the 
organization,  unless  the  same  shall  have  been  commenced  or  made 
within  two  years  after  the  making  and  entry  of  said  order,"  declar- 
ing the  '*  territory  duly  organized  as  an  irrigation  district,"  are  to 
be  construed  as  applying  only  to  a  direct  attack  on  the  proceedings 
for  the  organization  of  the  district,  and  has  no  relation  to  proceed- 
ings for  confirmation  under  the  act  of  1889,  nor  to  an  action  to 
set  aside  a  judgment  of  confirmation  for  fraud.  (Id.) 
8.  Validity  of  Organization  not  Assailed. — ^The  validity  of  the 
organization  of  an  irrigation  district  depends  upon  the  regularity 
of  the  proceedings  held  under  the  act  of  1877,  providing  for  the 
organization,  and  not  upon  a  subsequent  decree  of  confirmation  which 
is  merely  evidence  of  its  validity,  which  is  conclusive  so  long  as  it 
stands  unimpeached;  and  an  action  to  set  aside  such  decree 
for  fraud  is  an  attack  only  upon  the  evidence  of  such  judgment, 
and  not  a  direct  attack  upon  the  validity  of  the  organisation. 
(Id.) 

4.  SurnciENCT  op  Pleadiko — ^Fraud  Eztriksio  to  Merits — ^Detenbe 
to  Confirmation. — Where  the  complaint  to  set  aside  the  decrees 
of  confirmation  shows,  as  to  one  of  them,  that  the  court  was  fraudu- 
lently induced  to  believe,  by  a  false  affidavit,  that  notiee  of  the 
time  and  place  of  hearing  the  petition  was  given,  but  that  there 
was  in  fact  no  such  notice,  and  shows,  as  to  other  decrees,  that  an 
attorney  employed  to  contest  the  petition  was  bribed  to  absent 
himself  and  to  allow  the  petition  to  be  granted  by  default,  it  suf- 
ficiently shows,  as  to  each  decree,  that  it  was  procured  by  fraud 
extrinsic  to  the  merits,  and  where  it  also  shows  a  defense  to  the 
actions  for  confirmation  it  states  a  cause  of  action  in  equity  to  set 
aside  the  decrees.     (Id.) 

5.  Defense— Fraudulent  Organization  of  Distriot — Statute  of 
Limitations — ^Pleading. — ^Where  the  defense  to  the  confirmation 
consisted  of  facts  showing  the  fraudulent  organization  of  the 
district,  the  mere  fact  that  the  statute  of  limitations  might  be  avail- 
able against  such  defense  does  not  prevent  it  from  being  a  showing 
of  merits.  It  is  not  necessary  to  show  that  it  was  not  barred;  and 
it  cannot  be  assumed  that  the  statute  will  be  interposed.  The  parties 
who  obtained  the  judgment  by  fraud  cannot  have  the  benefit  of  the 
statute  without  pleading  it  in  a  proper  action.     (Id.) 

6.  Insufficient  Beocad  of  Organization. — ^Where  eaoogh  faets  are 
admitted  by  the  demurrer  to  the  complaint  to  show  that  the  proceed- 
ings for  the  organization  of  the  district  were  invaUd  upon  the 
face  of  the  record,  it  follows  that  the  parties  interested  eould 
maintain  their  rights  when  assailed  without  any  aetioa  to  deelart 
the  organization  invalid.     (Id.) 
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JUDGMENT. 

JUDGMEKT  BT   DSFAXTLT — SlTTINO  ASIDS — EXCUSABLE   NBOLIOT. — ^Wher« 

upon  a  motion  to  set  aside  a  judgment  hj  default  the  facts  estab- 
lished show  excusable  neglect,  it  was  error  for  the  court  to  denj 
the  motion.     (Savings  Bank  of  Santa  Bosa  y.  Schelly  505.) 
See  Appeal,  4,  5;  Assignment,  5-7;  Claim  and  DeUvery;  Diyorce, 
3;  Irrigation  District,  1;  Landlord  and  Tenant,  7,  17;  Pledge, 
1,  2;  Water  and  Water  Bights,  5,  6,  17  j  Way,  2. 

JUBISDICTION.     See  Appeal,  2;  Contract,  15;  Estates  of  Deceased 
Persons,  2,  4. 

JUBY  AND  JXJBORS. 

OoKSTBUcnoN  or  Cods — Pbovinoe  op  Jubt— Judos  Sittino  as  Jubt* 
— Subdivision  2  of  section  2061  of  the  Code  of  Civil  Proce- 
dure, providing  that  jurors  are  to  be  instructed  "That  they  are 
not  bound  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses,  which  do  not  produce  conviction  in  their 
minds,  against  a  less  number  or  against  a  presumption  or  other 
evidence  satisfying  their  minds,"  states  a  rule  which  applies  to  a 
judge  sitting  as  a  jury.  (Sarraille  v.  Calmon,  651.) 
See  Criminal  Law,  40,  56,  66,  67. 

LANDLORD  AND  TENANT. 

1.  Waste  by  Tenant — Treble  Damages — Construction  of  Code — Dis- 
cretion OF  Court. — Section  732  of  the  Code  of  Civil  Procedure,  pro- 
viding that  damages  for  waste  by  certain  parties,  including  a 
tenant  for  years,  may  be  trebled,  is  not  mandatory,  but  leaves  the 
matter  in  the  discretion  of  the  court,  which  will  not  be  interfered 
with  upon  appeal  where  the  circumstances  do  not  show  an  abuse 
of  discretion.    (Isom  v.  Book,  666.) 

2.  Oil  Obtained  under  Fraudulent  Lease— Loss  of  Tenants — ^Ex- 
penses Disallowed — ^Proper  Discretion. — ^Where  damages  for  the 
conmiission  of  waste  by  the  extraction  of  oil  under  a  lease  of  land 
for  tenement  purposes,  fraudulently  obtained,  were  allowed  for  the 
full  value  of  the  oil  obtained  from  the  land,  without  any  offset  for 
exx>en8es  of  any  kind,  and  the  expenses  incurred  by  the  tenants, 
besides  the  loss  of  the  oil,  exceeded  the  amount  of  treble  damages, 
the  court  properly  exercised  its  discretion  in  not  trebling  the 
judgment  for  damages.     (Id.) 

8.  Lease— Trustees  of  Whittier  State  School— Use  of  Plural 
Number — Scrolls  Opposite  Names. — ^A  lease  of  land  bdonging  to 
the  Whittier  State  School  is  within  the  corporate  power  of  its  trus- 
tees; and  they  having  no  interest  therein  as  individuals,  a  lease  by 
them  as  constituting  the  board  of  trustees  of  the  reform  sehool 
is  not  affected  in  its  corporate  character  by  the  use  of  the  plural 
number,  nor  by  the  improper  use  of  scrolls  as  seals  opposite  the 
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names  of  the  trustees.     (Harrey  v.  Board  of  Trustees  of  Whittier 
State  School,  391.) 
i.  Leass  by  Tbusteb — ^Leoal  Titlb— Enfobgembnt  of  Teust — ^Decskb 

FOB    GONVETANCE — ^ACTION    FOR    BSNTS     UNDEB    DECREE. — Where    & 

lease  was  made  hj  a  trustee  who  held  the  legal  title  in  his  own 
name,  a  more  decree  for  a  conveyance,  in  an  action  to  enforce  the 
trust,  does  not  operate  to  change  the  l^al  title  before  conveyance; 
and  the  owner  of  the  equitable  title  cannot  maintain  an  action 
to  recover  rents  eo  nomine  which  accmed  under  the  lease  prior  to 
the  conveyance.     (Murphy  v.  Hopcroft,  43.) 

5.  Bents — Mesne  Pbofits. — Bents  as  such  cannot  be  recovered  by 
one  who  has  not  succeeded  to  the  legal  title  of  the  lessor,  or  between 
whom  and  the  lessee  the  conventional  relation  of  landlord  and  tenant 
does  not  exist.  Where  that  relation  does  not  exist,  or  where  the 
possession  is  adverse  or  tortious,  the  action  by  the  owner  of  the  land 
must  be  for  mesne  profits.     (Id.) 

6.  Agent  in  Possession  of  LoDomG-HousE — Collection  of  Bints 
— Tenancy  at  Will  not  Established. — Where  the  husband  of 
the  deceased  owner  of  a  lodging-house  remained  in  possession, 
by  agreement  with  her  executor,  for  the  purpose  merely  of 
collecting  rents  for  the  executor,  without  any  agreement  for 
the  payment  of  rent  by  himself,  the  relation  between  the  parties 
is  that  of  principal  and  agent,  and  not  of  landlord  and  tenant, 
and  a  tenancy  at  will  is  not  thereby  established;  and  thirty  days' 
notice  to  qmt  is  not  required  before  the  commencement  of  an  action 
by  the  executor  to  recover  possession  of  the  lodging-house  from 
such  agent.     (Cook  v.  E3enk,  416.) 

7.  Estate  fob  Yeabs — Pebsonal  Pbopsbty— ^udohent-Lien — Sale 
UNDER  Execution. — ^A  leasehold  estate  for  a  term  of  years  is  per- 
sonal property  at  common  law.  The  common-law  rule  has  not  been 
changed  in  this  state,  and  an  estate  for  years  is  not  subject  to  the 
lien  of  a  judgment  upon  real  property,  and  no  lioi  can  be  acquired 
thereupon  under  a  judgment  until  levy  of  execution,  or,  if  there  is  no 
levy,  a  sale  under  execution  takes  effect  from  its  date,  or,  at  all 
events,  not  prior  to  the  notice  of  sale.  (Summerville  v.  Stockton 
Milling  Company,  529.) 

8.  Pbiobity  of  Chattel  Mobtoags  of  Gbowino  Cbof. — A  chattel 
mortgage  upon  the  growing  crop  duly  executed  by  the  lessee  to 
the  lessor,  and  recorded  prior  to  any  levy  upon  or  notice  of  sale 
of  the  leasehold  estate  for  years  under  execution,  takes  precedence 
of  the  sale,  and  confers  a  superior  right  to  that  of  the  purchaser. 
(Id.) 

9.  Waiver  of  Lien — Claim  of  Absolute  Ownership. — In  general,  if 
one  having  only  a  lien  is  sued  in  replevin,  and  answers,  claiming 
absolute  ownership,  his  lien  is  lost,  and  he  will  not  be  permitted 
upon  the  trial  to  assert  any  right  as  lienor.     (Id.) 
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10.  Claim  and  Dslivxrt  by  Execution  Pubohaser — ^Answer  by 
Chattel  Mobtgaosb — Mobtoage  Lien  not  Waived. — ^In  an  action 
of  claim  and  deliyeiy  for  the  crop  by  the  execution  purchaser 
against  the  chattel  mortgagee,  a  denial  of  the  ownership  or  right 
of  possession  of  the  purchaser,  and  of  defendants'  wrongful  taking 
or  withholding  of  possession,  does  not  aver  that  the  chattel  mort- 
gagee is  the  absolute  owner  of  the  wheat,  and  does  not  show  a 
waiver  of  the  mortgage  lien  as  against  the  plaintiff.     (Id.) 

11.  Cross-Complaint  by  Trustee  of  Bankrupt  Lessee — Inconsistent 
Defenses — Ownership  of  Crop — Chattel  Mortgage— -Findings — 
Waiver. — ^Where  a  cross-complaint  in  the  action  of  claim  and 
delivery  was  filed  by  the  trustee  in  bankruptcy  of  the  lessee  of 
the  term  for  years,  and  inconsistent  answers  thereto  were  filed 
by  the  chattel  mortgagee,  one  alleging  ownership  of  the  crop,  and 
the  other  setting  up  the  rights  of  a  chattel  mortgagee^  and  the 
court  found  that  on  the  trial  the  chattel  mortgagee  only  claimed 
under  the  mortgage  the  right  of  possession  of  the  three  fourths  of 
the  crop  mortgaged  by  the  lessee,  until  the  mortgage  debt  should 
be  paid,  the  facts  do  not  establish  a  waiver  of  the  lien  as  against 
the  cross-complainant,  especially  where  the  chattel  mortgagee  was 
not  required  to  answer  the  cross-complaint.     (Id.) 

12.  Taking  Possession  of  Leased  Land— Bights  under  Mortgage  and 
Lease. — Where  the  debts  were  due  when  the  chattel  mortgage  was 
executed,  the  covenant  to  pay  them  was  broken  as  soon  as  made,  and 
if  the  mortgage  conferred  a  right  of  possession  upon  breach  of  that 
covenant,  and  also  contained  an  independent  covenant  that  t)ie 
mortgagee  might  enter  to  view  the  crop  and  take  any  measures 
necessary  for  the  protection  of  the  crop  or  his  interest  therein,  and 
the  lease  gave  the  lessor  the  title  to  the  crop  until  harvested,  the 
taking  of  the  land  by  the  chattel  mortgagee,  who  was  also  lessor, 
before  the  crop  was  ready  for  harvesting  was  not  a  conversion 
of  the  crop  nor  a  repudiation  of  the  lien  of  the  mortgage.     (Id.) 

13.  Taking  Possession  of  Harvested  Wheat  by  Mortgagee — Storage 
in  Warehouse  —  Conversion.  —  Where  the  mortgage  conferred 
power  upon  the  mortgagee  to  take  possession  of  the  wheat  when 
it  was  harvested,  and  he  did  not  claim  otherwise  than  under  the 
mortgage,  the  fact  that  he  took  possession  of  the  harvested  wheat 
and  stored  it  in  a  warehouse,  where  it  still  remained,  did  not 
show  a  conversion  or  extinguishment  of  the  lien  of  the  mortgage 
under  section  2910  of  the  Civil  Code.     (Id.) 

14.  Bemoval  of  Crop  for  Better  Security. — The  removal  of  the 
wheat  from  the  land  on  which  it  was  grown,  for  the  better  security 
of  the  chattel  mortgagee,  did  not  impair  the  lien.  The  provision  of 
section  2792  of  the  Civil  Code  for  the  continuance  of  the  lien  after 
severance  of  the  crop  from  the  land  so  long  as  it  remains  on  the 
land  of  th^  mortgagor,  has  no  application  to  prevent  such  r^noval 
by  the  mortgagee.     (Id.) 
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15.  MonON    TOR    JXTDOMZNT    ON    PLSADINOS — ^DENIAL    OF    CaPACITT    OF 

Tkustei  in  Bankruptot^ — ^A  motion  by  the  trustee  in  bankruptcy 
of  the  lessee,  as  cross-complainant,  for  judgment  on  the  pleading 
was  properly  denied,  where  issue  was  raised  upon  the  averment  that 
he  was  "the  duly  elected,  appointed,  qualified,  or  acting  trustee"  of 
the  bankrupt  estate.     (Id.) 

16.  Chattel  Mobtgaob  not  an  Unlawful  Preference. — The  chattel 
mortgage  was  not  an  unlawful  preference  in  violation  of  the  pro- 
visions of  the  Bankruptcy  Law,  where  the  evidence  does  not  show 
that  the  mortgagee  knew  or  had  reasonable  caose  to  believe  that 
the  lessee  was  insolvent  within  the  meaning  of  the  present  Bank- 
ruptcy Law,  or  that  he  intended  thereby  to  give  a  preference  to  the 
mortgagee,  but  the  transaction  implies  the  contrary.     (Id.) 

17.  Notice  of  Judgments  against  Mortgagor. — The  chattel  mort- 
gagee did  not  have  constructive  notice  of  judgments  against  the 
mortgagor,  when  the  chattel  mortgage  was  executed,  so  as  to  charge 
him  with  the  knowledge  of  the  mortgagor's  insolvency,  where  he  had' 
no  actual  notice  of  such  judgments.    (Id.) 

18.  Sufficiency  of  Answer  to  Cross-Coicplaint — ^Avericents  as  to 
Chattel  Mortgage — Evidence  under  Denial. — The  fact  that  the 
answer  of  the  chattel  mortgagee  to  the  cross-complaint  of  the  trus- 
tee in  bankruptcy  merely  averred  that  the  chattel  mortgage  was 
duly  recorded  in  the  county  where  the  land  is  situated  on  which 
the  crops  were  grown,  but  did  not  allege  that  the  mortgagor  resided 
in  that  county,  is  not  material  where  the  cross-complaint  was  ad- 
dressed only  to  another  defendant,  and  did  not  require  an  answer  by 
the  chattel  mortgagor,  whose  right  to  judgment  is  based  upon  the 
complaint  and  answer.  But,  assuming  that  the  answer  was  required, 
the  defendant  was  entitled  to  prove  a  vaUd  chattel  mortgage,  under 
the  denial  of  the  alleged  right  of  possession  of  the  lessee,  and 
of  the  cross-complainant  as  his  trustee  in  bankruptcy,  and  it  was 
not  necessary  specially  to  plead  the  mortgage.    (Id.) 

19.  Costs  against  Trustee  in  Bankruptcy.— The  trustee  in  bank- 
ruptcy is  not  legally  injured  by  a  judgment  against  him  for  costs 
incurred  in  defeating  his  claim  by  way  of  cross-complaint,  and  he 
cannot  object  to  judgment  for  costs  against  him  and  the  plaintiff, 
in  favor  of  the  other  defendants,  on  the  ground  that  he  is  a  co- 
defendant.    (Id.) 

LABCENT.    See  Criminal  Law,  41-51. 

LEASE.    See  Fraud;  Landlord  and  Tenant. 

LIEN.    See  Landlord  and  Tenant,  9,  10;  Shipping  and  Admiralty, 

MANDAMUS.    See  Municipal  Corporations,  1,  2,  5,  IL 
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MASTEB  AND  SEBVANT.    See  Innkeeper;  Negligence,  1-7. 
MEASX7BE  OF  DAMAGES.    See  Damages. 
MECHANICS'  UEN.     See  Shipping  and  Admiralty. 

MINES  AND  MINING. 

1.  Mining  Claims — Location  of  Placeb  Claim — ^Pabtial  CoNroEMmr 
TO  Public  &ubvet. — ^A  location  of  a  placer  mining  claim  is  not 
invalid  because  it  conforms  only  partiallj  to  the  United  States 
system  of  public  land  surveys.  Such  conformity  is  only  required 
in  so  far  as  it  is  reasonably  practicable.  (Mitchell  v.  Uutchiuson, 
404.) 

2,  Pleadino — Action  to  Quibt  Tttlb — Conformitt  to  Survey — 
Tendbb  of  Issues. — It  is  not  incumbent  upon  the  plaintiffs  in  an 
action  to  quiet  title  to  a  placer  mining  claim  located  by  their  pre- 
decessors to  allege  that  the  claim  conformed  as  near  as  was  prac- 
ticable with  the  United  States  survey  lines;  but  averments  that 
they  "did  duly  locate  the  same  as  a  placer  mining  claim  under  and 
in  pursuance  of  the  Revised  Statutes  of  the  United  States,"  and 
setting  forth  the  various  acts  performed  by  them  in  making  the 
location,  and  alleging  ownership  in  the  plaintiffs,  sufficiently  ten- 
dered issues  as  to  the  making  of  a  location  in  accordance  with  the 
requirements  of  the  statutes.     (Id.) 

8.  Finding — ^Location  of  Gravel  Deposit— Limitation  of  Valuable 
Minerals — ^Beasonable  Construction. — ^A  finding  that  in  making 
the  location  of  the  placer  mining  claim  of  plaintiff  "it  was  the 
intention  of  said  locators  to  include  within  the  exterior  boundaries 
of  their  location  the  bed  of  what  they  believed  to  be  an  old  river 
channel  or  gravel  deposit  lying  beneath  the  surface  of  the  earth, 
and  that  in  order  to  take  in  said  channel,  and  not  include  within 
their  boundaries  ground  which  would  be  of  no  value  for  mining 
purposes,  their  location  could  not  conform  to  the  United  States 
system  of  public  land  surveys,  and  the  rectangular  subdivision 
thereof,  but  did  conform  thereto  as  near  as  practicable  to  accom- 
plish the  object  they  had  in  view,"  is  to  be  reasonably  construed 
80  as  to  uphold  and  not  to  defeat  the  judgment,  and  as  showing  such 
conformity  to  the  sprvey-lines  as  was  reasonably  practicable  to 
accomplish  an  object  authorized  by  the  statute  to  include  lands 
useful  for  mining  purposes,  and  to  exclude  lands  not  useful  for 
fuch  purposes.     (Id.) 

4.  Consistency  with  Other  Findings. — If  such  finding  be  construed 
as  based  merdy  upon  the  opinion  and  belief  of  the  locators  as  to 
the  situation  of  the  river  channel  or  deposit,  and  as  to  the  value 
of  adjoining  land,  it  is  not  inconsistent  with  other  findings  estab- 
lishing a  location  "in  pursuance  of  the  provisions  of  the  Revised 
Statutes  of  the  United  States,"  and  that  plaintiffs  are  t&e  dWners 
of  the  land  in  controversy,  and  that  the  claim  of  defendants  thereto 
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is  without  right,  which  are  sufficient  of  themselres  to  dispose  of 
all  the  issues,  and  establish  conformity  to  the  snrvej-lines  as  near 
as  was  reasonably  practicable.  (Id.) 
5.  Record  of  Location  Notice — Immaterial  Mistakes  in  Boundary. 
— Mistakes  in  the  record  of  the  location  notice  as  to  the  bonndarj- 
line  which,  however  the  boundary  may  be  construed,  do  not  afifeet 
the  land  in  dispute,  and  which  are  controlled  by  such  references  to 
natural  objects  and  permanent  monuments  as  are  suffici^it  fully 
to  identify  the  land  claimed,  are  not  material;  and  the  record 
sufficiently  shows  a  substantial  compliance  with  the  requirements 
of  the  statute.     (Id.) 

MORTGAGE.    See  Execution;  Growing  Crop;  Homestead,  3;  Husband 
and  Wife,  2;  Landlord  and  Tenant,  8    10-14,  16,  18. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Charter — Power  of  City  Council — ^Purchase  or  Site 
foe  Enoike-House — ^Presumption  of  Good  Faith — Mandamus. — 
Where  the  charter  of  a  city  authorizes  it  to  acquire  land  necessary  or 
convenient  for  municipal  purposes,  the  city  council  may  purchase  land 
declared  to  be  necessary  and  convenient  as  a  site  for  a  fire-engine- 
house;  and  where  there  is  nothing  in  the  charter  requiring  it,  the 
city  council  need  not  include  in  the  ordinance  for  the  purchase 
a  provision  for  the  building,  nor  declare  their  intention  in  reference 
thereto  further  than  is  indicated  by  the  purchase  of  a  site  for  that 
purpose.  It  must  be  presumed  that  the  city  council  has  acted,  and 
will  act,  in  good  faith;  and  their  decision  and  declaration  as  to  the 
necessity  of  the  purchase  for  such  site  is  not  open  to  review  by  the 
city  clerk  or  by  a  taxpayer.  Mandamus  will  lie  to  compel  the  city 
clerk  to  draw  his  warrant  for  the  purchase  money,  as  provided  in 
the  ordinance.     (City  of  Santa  Barbara  v.  Davis,  669.) 

2.  Municipal  Bonds  for  Street  Work — City  of  Sixth  Class-*Mu- 
NicipAL  Improvement  Act  not  Repealed  by  Implication. — ^Under 
the  Municipal  Improvement  Act  of  1901  (Stats.  1901,  p.  27),  munici- 
pal bonds  may  be  issued  for  street  work  by  a  city  of  the  sixth 
class.  That  act  was  not  repealed  by  implication  by  the  "Local 
Improvement  Act,"  passed  by  the  same  legislature  a  few  days  later 
(Stats.  1901,  p.  34),  which  is  not  necessarily  rq>ugnant  thereto, 
and  does  not  cover  the  same  ground  as  the  earlier  statute.  R^[>eal8 
by  implication  are  not  favored;  and  the  two  statutes  should  be 
construed  as  standing  together,  and  as  offering  different  schemes 
for  similar  ends.     (Town  of  Mill  Valley  v.  House,  698.) 

3.  Vote  for  Bonds  foe  Various  Purposes  —  Bonds  for  Total 
Amount. — ^Where,  under  a  municipal  ordinance,  several  propositions 
for  bonds  in  a  specified  sum  for  street  purposes,  in  another  sum 
for   fire  apparatus,   in   another  for   sewers,   and   in   another  for 
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bridges,  were  submitted  to  the  voters,  and  were  each  and  all  carried 
by  the  electors,  there  was  nothing  in  the  law,  or  in  principle,  and 
nothing  affecting  the  interest  of  the  taxpayers,  to  prevent  the 
municipality  from  issuing  a  total  amount  of  bonds  for  the  ag- 
gregate sum,  payable  in  accordance  with  the  terms  of  the  ordinance 
and  of  the  Municipal  Improvement  Bond  Act.     (Id.) 

4.  Makdamus  to  Tbeasureb — ^Dutt  upon  Sale  or  Bonds. — A  writ 
of  mandate  will  lie  to  compel  the  treasurer  of  the  municipality  to 
countersign  the  bonds  issued  for  the  aggregate  sum;  but  it  will 
be  his  duty,  upon  sale  thereof,  to  place  the  moneys  in  the  municipal 
treasury  to  the  credit  of  the  proper  improvement  funds.     (Id.) 

5.  Contract  with  City — ^Allowed  Claim  for  Public  Work — Manda- 
mus TO  Auditor  and  Tbxasurer — Insufficient  Answer — ^Violation 
OF  Eioht-Hour  Law. — Where  a  petition  for  a  writ  of  mandate  is  filed 
against  the  auditor  and  treasurer  of  a  city  to  compel  the  drawing 
of  a  warrant  by  the  auditor  upon  the  treasurer  for  a  claim  for 
services  in  replanldng  the  city  wharves,  in  pursuance  of  a  contract 
with  the  city,  which  claim  was  duly  approved  and  allowed  by  the 
city  board  of  public  works  against  the  general  fund  o7  the  city, 
an  answer  of  the  defendant  alleging  that  the  petitioner  incurred  a 
specified  amount  as  penalties  for  violation  of  the  eight-hour  law 
of  March  20,  1899,  in  permitting  mechanics  and  laborers  to  work 
more  than  eight  hours  per  day,  but  not  alleging  nor  attempting 
to  show  that  the  contract  contained  any  stipulation  as  to  the  hours 
of  work  required,  nor  as  to  the  penalties  referred  to  in  the  act, 
nor  that  any  inspector  or  officer  had  reported  any  violation  of  the 
act,  or  of  any  stipulation  in  the  contract,  or  the  amount  of  any 
penalties  stipulated  in  any  contract,  is  insufficient;  and  a  demurrer 
thereto  was  properly  sustained,  and  judgment  properly  ordered  for 
the  writ  of  mandate  as  prayed  for.    (Worthington  ▼.  Breed,  102.) 

6.  Dutt  of  Auditor. — The  city  auditor  has  no  duty  to  pay  moneys 
due  under  the  contract,  and  has  no  authority  to  refuse  to  draw  his 
warrant  for  the  amount  allowed  by  the  board  of  public  works.  His 
duties  are  ministerial  and  he  must  not  anticipate  the  violation  of 
the  law  by  any  one  else.     (Id.) 

7.  Municipal  Charter — Batification  at  General  Municipal  Elec- 
tion— Majority  of  Votes  Cast. — ^Where  the  ratification  of  a  munici- 
pal charter  framed  by  freeholders  of  a  city  under  section  8  of  article 
XI  of  the  constitution  was  submitted  to  the  voters  at  the  general 
municipal  election,  the  charter  is  not  adopted  merely  because  it  re- 
ceived a  majority  of  the  votes  cast  thereupon  if  it  did  not  receive 
a  majority  of  all  the  votes  cast  at  the  municipal  election.  (City  of 
Santa  Bosa  v.  Bower,  299.) 

8.  Municipal  Corporation  Act — ^Lboislativx  Power  of  Supervisors — 
Power  of  Bepeal  and  Bescission. — The  power  devolved  on  boards 
of  supervisors  by  sections  2  and  3  of  the  Municipal  Corporation  Act 

CXLII.  Cal.--49 
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to  detennine  boundaries  of  a  proposed  town  is  a  legislative  and  not 
a  delegated  power,  and  in  the  absence  of  any  statute  or  rule  limit- 
ing its  powers  its  legislative  power  includes  the  power  of  repealing 
and  rescinding  its  previous  acts  while  the  proceedings  are  in  /Im, 
and  before  rights  have  become  vested  under  the  act,  or  the  town 
has  been  declared  duly  incorporated.  (Yemon  ▼.  Board  of  Super- 
visors of  County  of  San  Bernardino,  513.) 

0.  Pbotbst  aqaikst  Proposed  Boundjlbies — ^Rbsolution — Oros^  for 
Elbotion — ^MisTAKX— BssGissiON — ^Rkadjustmsnt  or  Boundariks. 
— ^Where  protests  were  made  against  being  included  in  the  bound- 
aries proposed  in  a  petition  for  the  incorporation  of  a  town,  and  the 
protests  and  petition  were  submitted  together  to  the  board  for 
its  decision,  and  the  supervisors  had  intended  to  exclude  the 
protestants  from  the  boundaries,  but  afterwards  upon  an  ex  parte 
showing  by  the  petitioners  were  led  to  believe  that  the  protestants 
had  abandoned  their  protests  and  had  consented  to  be  included, 
and  under  that  mistake  and  misapprehension  passed  a  resolution 
fixing  the  boundaries  as  prayed  for  and  ordering  an  election,  the 
board  may  at  its  next  meeting,  upon  notice  to  the  petitioners, 
rescind  its  resolution  and  order  a  further  consideration,  and  may 
pass  another  resolution  excluding  the  protestants  from  the  boundaries 
of  the  proposed  town.     (Id.) 

10.  Absbnob  o»  Further  Showing — ^Dismissal  o»  Petition. — ^Where 
the  petitioners  made  no  further  showing  as  to  whether  a  sufficient 
number  were  included  in  the  readjusted  boundaries  to  authorize  an 
incorporation,  the  petition  was  properly  dismissed.     (Id.) 

11.  Election  Held  under  Besoinded  Order — ^Mandamus. — ^Where  an 
election  was  held  under  the  order  therefor,  notwithstanding  the 
rescission  of  the  order,  and  notice  to  the  officers  of  election  that 
it  would  not  be  held,  mandamus  will  not  lie  to  compel  the  supervisors 
to  canvass  the  votes.     (Id.) 

See  Irrigation  District;  Street  Assessment. 

MUBDEB  and  MANSLAUGHTEB.    See  Criminal  Law,  52-69. 

NEGLIGENCE. 

1.  Master  and  Servant— Iicfroper  Use  of  Appuances— Neoltgbncb 
or  Plaintiff  and  Fellow-Servants. — ^Where  tiie  master  has  dis- 
charged his  duty  to  his  servants  in  furnishing  them  with  proper 
appliances  for  their  work,  the  improper  use  of  the  appliances  by 
the  plaintiff  and  his  fellow-servants  will  preclude  recovery  by  the 
plaintiff  against  the  master  for  the  resulting  injury.  (Oribben 
T.  Yellow  Aster  Mining  and  Milling  Company,  248.) 

2.  Injury  from  Breaking  of  Bopb  in  Shaft— Misuse  of  Bope. — 
Where  a  rope,  windlass,  and  bucket  were  furnished  by  the  master 
solely  for  the  purpose  of  drawing  gravel  up  a  mining  shaft,  and  was 
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improperly  used  bj  the  minerB  for  the  purpose  of  deeeent,  a  ladder 
having  been  provided  therefor,  and  was  also  improperly  used  in 
dragging  gravel  from  a  drift,  for  whieh  a  wheelbarrow  and  plank 
were  furnished,  a  miner  injured  in  descent  by  the  breaking  of  the 
rope,  through  such  misuse  thereof  by  himself  and  his  f  ellow-servants, 
without  evidence  of  the  knowledge  of  the  master  as  to  such  misuse^ 
or  his  sanction  thereof,  cannot  recover  for  the  injury  thereby  sus- 
tained.    (Id.) 

3.  EbBOB  in  EZGLin>ING  EVIDBNOE — ^PUBFOSB  OT  AFPLIANCBS — INSTBUO- 

TiON  TO  Mikbbs. — The  court  erred  in  excluding  evidence  as  to  the 
purposes  for  which  the  rope  and  other  appliances  were  furnished, 
and  that  the  miners  were  properly  instructed  as  to  the  proper  use  of 
them,  and  were  never  instructed  to  the  contrary.     (Id.) 

4.  Ihpbopxb  Instbuotion  to  Jxjbt. — ^An  instruction  to  the  jury  which 
improperly  assumed  that  the  only  means  of  descending  the  shaft 
was  the  rope,  and  that  it  was  furnished  for  that  purpose,  and  which 
ignored  the  question  whether,  if  the  rope  was  worn  or  weakened, 
the  carelessness  or  negligence  of  the  plaintiif  and  his  f  ellow-servantt 
caused  the  same,  was  prejudicially  erroneous.     (Id.) 

5.  Action  fob  Death  of  Eicplotzb — Obdxb  fob  Dangbbous  Wobk — 
Rbpaib  of  Belt — ^Pbesumption — ^Bubden  of  Pboof. — In  an  action 
for  the  death  of  an  employee  no  presumption  of  negligence  of 
the  employer  arises  from  the  mere  fact  that  the  employee  was 
ordered  by  the  foreman  to  do  the  dangerous  work  of  repairing  a 
broken  belt  by  which  machinery  was  operated,  in  the  doing  of 
which  he  was  killed;  but  the  plaintiff  has  the  burden  of  proof  to 
show  that  the  deceased  was  unskillful  and  inexperienced  in  relation 
to  such  work,  and  acted  under  orders  in  ignorance  of  the  danger,  or 
without  proper  instructions,  or  that  the  position  of  danger  in  which 
he  was  placed  was  not  reasonably  safe,  or  to  show  some  other  posi- 
tive failure  of  duty  on  the  part  of  the  employer  by  which  the 
death  of  the  employee  was  occasioned.  (Turner  v.  Southern  Pacifie 
Company,  580.) 

6.  Nonsuit. —  Where  the  only  evidence  is,  that  the  deceased  was 
ordered  by  the  foreman  to  do  the  dangerous  work,  an  order  granting 
a  nonsuit  was  proper.     (Id.) 

7.  Impbopeb  Evidence  —  Anticipation  of  Defense. —  It  was  proper 
to  exclude  evidence  for  the  plaintiff  in  contradiction  of  the  affirma- 
tive averments  of  the  answer  that  the  deceased  met  his  death  from 
the  negligence  of  a  fellow-servant.     (Id.) 

8.  FiBE  Caused  on  Bailboad  Bight  of  Way — Extension  to  Adjoin- 
ing Field — Injubt  to  Habvestbb — Pleading — Cause  of  AcrnoN 
— Evidence, —  A  complaint  alleging  that  the  defendant  railway 
company  willfuUy,  carelessly,  and  negligently  set  fire  to  certain 
grass,  weeds,  growing  grain,  and  herbage  on  its  right  of  way,  which 
adjoined  plaintiff's  premises,  and  carelessly  and  negligently  suffered 
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the  fire  to  extend  beyond  defendant's  land  to  plaintiff's  land,  wherebj 
plaintiff's  harvester  was  injured  and  damaged  in  a  specified  sum, 
states  a  cause  of  action  at  common  law.  (Clark  v.  San  Francisco 
and  San  Joaquin  Valley  Bailwaj  Company,  614.) 
9.  Penal  Provision — ^Prater  fob  Tsebls  Damages — Sufpicienct  of 
EviDBNOS— Instruction  for  Verdict.— Where  the  complaint,  in  ad- 
dition to  the  common-law  cause  of  action,  prayed  for  treble  damages, 
under  the  provisions  of  section  3344  of  the  Political  Code,  which  are 
penal  in  their  nature,  and  must  be  strictiy  construed,  the  fact  that 
the  evidence  was  not  sufficient  to  sustain  a  recovery  under  that 
section  would  not  justify  an  instruction  for  a  verdict  for  the  de- 
fendant,  where  there  was  sufficient  evidence  to  sustain  a  recovery 
under  the  eonmion-law  cause  of  action  for  the  actual  damage  alleged. 
(Id.) 

10.  Evidence  of  Damage  —  Estimate  —  Cross-Ezamination. — Where 
the  character  and  extent  of  the  injury  to  the  harvester  were  fully 
described  by  the  witnesses,  and  expert  evidence  had  been  given  to 
show  the  extent  of  injury,  the  defendant  could  not  be  injured  by 
allowing  the  plaintiff  to  testify  how  much  the  machine  was  damaged, 
where  the  defendant  had  ample  opportunity  to  test  the  plaintiff 
upon  cross-examination  as  to  the  basis  of  his  estimate,  and  did  so. 
(Id.) 

11.  Verdict  Unwarranted  bt  Complaint — Improper  Amendment — 
Appeal — Costs. — ^Where  the  verdict  was  for  actual  damage  in  ex- 
cess of  that  alleged  in  the  complaint,  and  there  was  not  sufficienH 
evidence  to  warrant  a  recovery  of  the  excess,  it  was  error  for  the 
court  to  allow  an  amendment  of  the  complaint  after  verdict  to  sus* 
tain  the  verdict;  and  the  judgment  will  be  modified  on  appeal  at 
costs  of  the  respondent  to  the  extent  of  such  excess.     (Id.) 

See  Water  and  Water  Bights,  4. 

NEW  TRIAL. 

1.  Burden  upon  Moving  Party — ^Dismissal  of  Motion  for  Lack  of 
Diuoence — Review  upon  Appeal. — A  motion  for  a  new  trial  is 
an  independent  proceeding,  in  which  the  burden  of  acting  is  at 
all  times  upon  the  moving  party,  and  it  devolves  upon  him  to  pro- 
ceed with  diligence.  The  court  had  discretion  to  refuse  to  sign  an 
engrossed  bill  of  exceptions  on  the  motion,  where  there  was  an  evi- 
dent lack  of  diligence  in  engrossing  the  same,  after  knowledge  of 
the  action  of  the  judge  in  relation  thereto,  and  to  dismiss  the  motion 
for  lack  of  diligence  in  the  prosecution  thereof;  and  his  order 
will  not  be  disturbed  upon  appeal  where  no  abuse  of  discretion  ap- 
pears, and  where  the  proposed  engrossed  bill  failed  to  show  any 
ground  for  a  new  trial.     (Galbraith  ▼.  Lowe,  295.) 

2.  Order  Denying  New  Trial — Review  upon  Appeal. — ^Upon  ap- 
peal from  an  order  denying  a  new  trial,  the  sufficiency  of  the  plead- 
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ings  to  support  the  judgment  or  of  the  findings  of  fact  to  support 
the  eonclusions  of  law  cannot  be  considered,  and  nothing  can  be 
considered  that  does  not  go  to  show  that  a  re-ezamination  of  some 
issue  of  fact  is  necessary  to  protect  the  rights  of  the  appellant. 
If  every  material  issue  of  fact  has  been  decided  in  favor  of  the 
appellant,  a  new  trial  cannot  be  awarded;  and  his  only  remedy  in 
such  case  is  by  motion  under  section  663  of  the  Code  of  Civil 
Procedure,  or  by  appeal  from  the  judgment  (Sharp  ▼.  Bowie, 
462.) 

8.  Appeal — Order  Granting  New  Trial— Bill  op  Exceptions. — ^An^ 
order  granting  a  new  trial  will  not  be  reversed,  for  want  of  a  proper 
showing  of  what  papers  were  used  upon  the  motion,  where  tho 
record  shows  a  bill  of  exceptions  properly  settled  and  allowed  prior 
to  the  hearing  of  the  motion,  reciting  service  of  the  notice  of 
motion,  and  the  grounds  relied  upon,  and  that  the  motion  would  be 
made  upon  a  biU  of  exceptions,  and  stating  all  of  the  evidence, 
with  proper  specifications  of  insufficiency  of  the  evidence  to  sus- 
tain the  recited  findings.  The  recitals  are  sufficient  to  indicate 
that  the  bill  was  prepared  to  be  used  upon  the  motion,  and  to  raise 
a  presumption  that  it  was  so  used.    (Weed  v.  Reed,  679.) 

4.  New  Trial  to  Peevailino  Party — Conplicting  Evidence. — ^A  gen- 
eral order  granting  a  new  trial  to  the  prevailing  party  will  not 
be  disturbed  upon  appeal,  where  the  findings  are  assailed  for  in- 
sufficiency of  the  evidence,  and  the  record  contains  evidence  which 
would  have  warranted  a  more  favorable  decision  than  that  awarded 
to  him  under  the  findings  and  judgment,  notwithstanding  conflicting 
evidence  to  the  contrary.     (Id.) 

See  Appeal,  5;  Criminal  Law,  21,  22, 

OFFICE  AND  OFFICEEa 

1.  Sheripp — Abuse  op  Authority  in  Service  op  Process — Breaking 
INTO  Dwelling-House — Bbcovery  op  Damages. — A  sheriff,  or  his 
deputy  has  no  authority  in  the  service  of  civil  process  to  break  into 
a  dwelling-house,  and  damages  may  be  recovered  for  the  trespass 
thus  committed  by  reason  of  such  abuse  of  authority,  in  serving 
process  upon  the  owner  of  such  dwelling.     (Foley  v.  Martin,  256.) 

2.  Exemplary  Damages — Actual  Damages — Segregation  in  Find- 
ings.— ^Where  the  complaint  states  facts  justifying  the  recovery  of 
exemplary  damages,  the  court  in  its  findings  need  not  segregate  thei 
amount  of  actual  damages  from  the  amount  of  exemplary  damages^ 
unless  requested  so  to  do.     (Id.) 

3.  Tort  op  Deputies — Extent  op  Liability  op  Sheripp. — The  sheriff 
is  only  liable  for  compensatory  damages  for  the  tort  of  his  deputies 
in  serving  the  process  in  an  unlawful  manner,  by  breaking  into  a 
dwelling-house,  and  not  for  exemplary  or  punitive  damages  there* 
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for,  unless  the  malicious  or  oppressive  acts  of  the  deputies  were 
authorized  or  ratified  bj  the  sheriff.     (Id.) 

4.  Principal  akd  Agent — Malic*  or  Agent — Liability  or  Innocent 
Principal. — The  law  of  principal  and  agent  is  applicable  to  the 
relation  between  a  sheriff  and  his  deputy;  and  where  an  innocent 
master  incurs  no  penalty  for  the  malice  of  his  senrant,  an  innocent 
sheriff  should  not  be  punished  with  vindictive  damages  for  the 
malice  of  his  deputy.    (Id.) 

5.  Batifioation  or  Misconduct  or  Agent. — The  retention  or  promo- 
tion of  an  offending  agent  after  knowledge  of  his  misconduct  is  evi- 
dence of  ratification,  which  may  be  very  conclusive  or  very  slight, 
according  to  circumstances.  If  the  facts  are  promptly  called  to  the 
attention  of  the  principal,  and  if,  with  the  means  of  verifying  the 
truth  of  the  charge,  he  neglects  to  make  due  inquiry,  and  afterwards 
retains  the  guilty  agent  in  his  employment,  or  promotes  him  to  a 
better  position,  he  makes  himself  particeps  criminU,  and  lays  the 
foundation  of  an  action  against  himself  for  punitive  damages.   (Id.) 

6.  Torts  of  Deputies  not  Ratified  by  Sheriff.— Where  it  appears 
that  the  sheriff  had  no  notice  of  any  oppressive  action  of  his  deputies 
in  the  service  of  summons,  other  than  the  fact  of  the  service  of  sum- 
mons, and  was  furnished  with  no  proofs,  and  had  no  means  of  in- 
forming himself,  except  by  inquiry  from  his  deputies,  and  learned 
from  them  that  they  had  done  nothing  except  what  they  were  specifi- 
cally directed  to  do  by  order  of  the  justice's  court,  which,  though  it 
was  invalid,  they  had  complied  with  in  good  faith  and  without  any 
wanton  or  unnecessary  violence^  the  sheriff  ought  not  to  be  held, 
under  these  circumstances,  to  have  ratified  their  unlawful  acts  by 
mere  failure  to  discharge  them  in  advance  of  the  investigation 
of  their  conduct,  in  the  mode  invited  by  the  plaintiff.     (Id.) 

7.  BuLE  as  to  Vindictive  Damages  against  Principal — Information 
OF  Facts  Before  Suit. — It  is  a  safe  and  just  rule  that  if  a  plaintiff 
in  such  a  case  as  this  desires  to  charge  a  principal  with  vindictive 
damages  on  the  ground  of  ratification,  he  should  make  his  cause 
of  action  complete  before  commencing  the  action,  by  informing  the 
principal  of  the  facts  and  giving  him  an  opportunity  of  redressing 
the  wrong  before  being  forced  to  defend  it.    (Id.) 

8.  PuBUc  Employees — ^Legislative  Control  —  Garnishment  —  Pay- 
ment of  Salary  on  Judgment — ^Pubuo  Poucy — Constitutional 
Law. — Although,  as  a  general  rule,  it  is  against  public  jwlicy  to 
apply  general  statutory  provisions  for  garnishee  process  to  pub- 
lic corporations  or  bodies  politic,  yet  so  much  of  section  710  of  the 
Code  of  Civil  Procedure  as  applies  to  such  officers  and  public  em- 
ployees as  arc  clearly  within  legislative  control,  providing  for  pay- 
ment out  of  a  salary  due  of  the  amount  of  any  unpaid  judgment, 
an  authenticated  copy  of  which  has  been  filed  as  directed  with  the 
proper  auditing  officer,  must  be  accepted  by  the  courts  as  declaring 
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the  legislative  policy  whieh  is  binding  upon  them.  The  statute  is  not 
unconstitutional  as  being  special  legislation,  or  as  not  being  uniform 
in  its  operation.  (Buperich  v.  Baehr,  190.) 
9.  Construction  op  Code  —  Exemption  from  Execution  —  Salaries 
Subject  to  Garnishment. — Section  710  of  the  Code  of  Civil 
Procedure  is  to  be  liberally  construed  with  a  view  to  effect  its 
objects;  and  giving  effect  to  the  provision  that  when  the  money 
is  paid  into  court  "so  much  thereof  as  is  not  exempt  from  execu- 
tion shall  be  paid  to  the  judgment  creditor,  and  the  remainder 
to  the  judgment  debtor/'  it  is  clear  that  officers  and  employees 
engaged  in  the  public  service  may  claim  the  exemption  of  "earn- 
ings of  the  judgment  debtor  for  his  personal  services  rendered 
at  any  time  within  thirty  days  next  preceding  the  levy  of  the 
execution  or  attachment,"  under  subdivision  1  of  section  690  of  that 
code,  and  that  the  salaries  and  wages  of  public  officers  and  em- 
ployees are  included  in  the  phrases  "money  owing,"  or  "money  which 
belongs  to  or  is  owing  to  the  judgment  debtor,"  and  "amount  so 
due  or  owing  to  such  judgment  debtor,"  used  in  section  710,  and 
that  such  officers  and  employees  are  classed  as  "judgment  debtors" 
to  whom  money  is  owing,  and  are  subject  to  the  garnishment 
authorized  by  that  section.     (Id.) 

10.  Application  or  Law  under  San  Francisco  Charter. — The  law  is 
to  be  construed  as  allowing  the  auditor  to  "draw  his  warrant  in 
favor  of,  or  to  pay  into,  the  court,"  the  money  to  apply  on  the 
judgment;  and  there  is  no  insuperable  difficulty  in  applying  the 
law  under  the  San  Francisco  charter,  which  only  allows  the  auditor 
to  draw  his  warrant  upon  the  treasurer.  In  such  case  he  may 
draw  his  warrant  for  the  amount  necessary  to  satisfy  the  judgment 
in  favor  of  the  court  or  the  proper  officer  authorized  to  receive 
money  paid  into  the  court.     (Id.) 

11.  Salary  of  Stenographer — Part  Payment  on  Judgment — ^Man- 
damus— Demand  tor  Full  Salary — Excess. — ^Where  the  demand 
upon  the  auditor  was  for  a  warrant  for  full  payment  of  the  salary 
of  a  stenographer  employed  by  the  city  and  county,  part  of  which 
was  applied  on  a  judgment  against  him  filed  with  the  auditor,  a  man- 
date cannot  be  issued  to  compel  the  payment  of  the  excess,  which  the 
auditor  may  pay  upon  demand  for  the  correct  amount.     (Id.) 

See  Election;  Municipal  Corporations;  Sureties. 

PABENT  AND  CHILD.    See  Adoption;  Guardian  and  Ward,  4-10. 

PABTITION.    See  Water  and  Water  Bights,  10-20. 

PABTNEBSHIP. 

1.  Advances  of  Capital — Interest  Paid  by  Agreement  —  Settli- 
MBNT— Action  by  Administrator. — Though  a  partner  is  not  en- 
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titled  to  intereBt  on  adyances  made  to  the  finn  in  the  absence  of 
an  agreement  therefor,  yet  where  all  of  the  capital  was  advanced 
by  one  partner,  and  by  voluntary  consent,  upon  final  settlement 
and  division  of  profits,  he  was  allowed  and  paid  interest  on  part 
of  the  capital  advanced,  it  appearing  that  the  other  partner  had 
kept  the  books,  and  had  full  knowledge  of  all  the  facts,  and  was 
not  imposed  upon,  his  administrator  cannot  maintain  an  action  to 
recover  any  part  of  the  interest  so  allowed  and  paid  as  being  un- 
divided profits  in  the  hands  of  the  surviving  partner.  (Price  v. 
Olcoyich,  47.) 
2.  Construction  or  Partnership  Agesement — "Ookpensation  fob 
Moneys  Advanced" — "Net  Promts" — Action  xtnder  Mutual  Mis- 
take.— ^Even  if  there  was  a  mutual  mistake  as  to  the  construction 
of  the  partnership  agreement,  as  providing  for  "compensation  for 
moneys  advanced"  before  division  of  any  "net  profits,"  both  parties 
had  equal  opportunities  for  discovering  the  mistake,  and  where 
there  was  no  fraud  or  concealment,  and  their  construction  was 
entertained  and  acted  upon  on  final  settlement  by  the  voluntary 
deduction  of  interest  on  capital  advanced  before  division  of  profits, 
the  matter  was  thereby  concluded,  and  equity  will  not  correct 
such  mistake.     (Id.) 

PAYMENT. 

1.  Promissory  Notes — ^Burden  of  Proof— Presumption — Conflict- 
mo  Evidence — Support  of  Finding. — In  an  action  upon  promissory 
notes  the  burden  of  proof  is  upon  the  defendant  to  show  pay- 
ment  alleged  as  a  defense.  The  possession  of  the  notes  by  the 
plaintiff  is  presumptive  evidence  of  non-payment  which  may  out- 
weigh positive  testimony  in  reference  to  payment,  and  produces 
a  sufficient  conflict  in  the  evidence  to  support  a  finding  of  non- 
payment in  favor  of  the  plaintiff.     (Sarraille  v.  Calmon,  651.) 

2.  Special  Loan  to  Plaintiff  after  Maturity  of  Notes  —  Re- 
payment— Weight  of  Inference  of  Payment. — ^A  special  loan  by 
defendant  to  the  plaintiff  after  maturity  of  the  notes  sued  upon, 
to  enable  plaintiff  to  obtain  an  assignment  of  a  mortgage,  and 
the  repayment  to  defendant  of  a  note  given  therefor  by  the  plaintiff, 
without  mention  of  any  earlier  transactions,  and  without  anything 
in  the  deal  which  related  to  a  settlement  of  former  accounts,  can 
only  give  rise  to  an  inference  of  payment  of  defendant's  notes  to 
the  plaintiff,  the  weight  of  which  was  for  the  judge  to  determine, 
and  could  at  most  only  create  a  conflict  in  the  evidence^  the  finding 
vpon  which  cannot  be  disturbed.    (Id.) 

8.  Evidence  —  Cross-Examination  as  to  Other  Loans  —  Note  As- 
signed BY  Defendant  to  Plaintiff. — The  plaintiff  had  the  right 
to  show,  if  he  could,  that  there  were  other  demands  upon  which  pay- 
ments testified  td'  by  the  defendant  might  have  been  applied ;    and 


Digitized  by  LjOOQIC 


Pledge.  777 

PAYMENT  (Contiiiued). 

where  defendant  testified  on  cross-examination  that  plaintiff  had 
made  no  other  loans  to  defendant;  it  was  not  error  to  admit  eyi- 
dence  of  a  note  assigned  by  defendant  to  the  plaintiff,  which  might 
be  shown  to  have  been  security  for  a  loan,  though  not  of  itself  suffi- 
cient to  prove  it.  (Id.) 
See  Accord  and  Satisfaction,  2. 

PLEADING. 

1.  Claim  and  Delivebt — Cattle — Cboss-Comflaint  —  Countebclaiic 
— Trespass  upon  Real  Pbopbbty — Injury  to  Crops. — ^In  an  action 
of  claim  and  delivery,  to  recover  the  possession  of  certain  cattle,  of 
which  plaintiff  took  possession  at  the  time  of  the  commencement  of 
the  action,  the  defendant  cannot  by  way  of  cross-complaint  or 
counterclaim  recover  damages  to  his  real'  property  committed  by 
the  cattle  by  unlawful  entry  and  trespass  and  injury  to  crops 
growing  thereupon.    (Glide  v.  Ejiyser,  419.) 

2.  "Transaction" — Meaning  of  Code — Independent  Relief  not  In- 
tended.— The  word  "transaction,"  used  in  sections  438  and  442 
of  the  Code  of  Civil  Procedure,  whatever  it  may  signify,  is  not 
intended  to  include  a  case  where  the  counterclaim  or  cross-complaint 
has  no  connection  with  the  relief  asked  for  by  the  plaintiff,  but  is 
of  a  different  nature,  and  where  to  grant  the  relief  asked  for  by  the 
defendant  would  require  two  separate  and  distinct  judgments.   (Id.) 

See  Attachment,  2,  9;  Conversion,  1;  Damages;  Irrigation  Dis- 
trict, 4-6;  Negligence,  8;  Sureties,  3;  Taxation,  11-14;  Water 
and  Water  Rights,  2. 

PLEDGE. 

1.  Interpleader  by  Bailee — Pledge  of  Note  without  Notice  of 
Part  Interest — ^Former  Adjudication — Enforcement  of  Pledge 
against  Part  Owner. — ^In  an  action  of  interpleader  brought  by  a 
bailee  of  moneys  paid  by  the  maker  of  a  note,  between  one  who  took 
as  pledgee  of  the  note  from  the  payee  and  one  who  claimed  as  owner 
of  a  part  interest  in  the  note  held  by  the  payee,  a  final  judgment 
in  a  former  action  by  the  pledgee  to  enforce  the  pledged  note,  and 
other  notes,  in  which  such  claimant  of  a  part  interest  intervened 
to  enforce  his  rights  against  the  pledgee,  and  in  which  the  court 
found  that  the  pledgee  took  from  the  payee  without  notice  of  such 
part  interest,  and  held  the  whole  note  as  security  for  other  notes  for 
sums  in  excess  of  the  whole  amount  found  due  upon  the  pledged 
note,  and  that  such  claimant  was  entitled  to  nothing  as  against 
the  pledgee  on  account  of  the  amount  found  due  thereon  against 
the  maker,  is  res  adjudicata  as  between  the  pledgee  and  such 
claimant  (Kline  v.  Mohr,  673.) 
£.  Appeal  from  Judgment — Compromise  of  Pledgee  with  Maker — 
Payment  of  Larger  Sum.— Where  the  judgment  became  final  as 
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between  the  pledgee  and  the  part  owner,  the  latter  eannot  claim 
any  interest  in  a  compromiae  made  between  the  pledgee  and  the 
maker  of  the  note  by  which,  in  consideration  of  a  dismisaal  of  an 
appeal  by  the  pledgee  as  against  the  maker,  the  maker  paid  an 
amount  in  excess  of  the  judgment  in  favor  of  the  pledgee  against 
the  maker.     (Id.) 

8.  Statutb  of  Limitations — ^Extinction  of  Lien. — ^Under  section 
2911  of  the  Civil  Code,  the  lien  of  a  pledge  as  security  for  in- 
debtedness is  extinguished  by  the  lapse  of  the  time  within  which  an 
action  can  be  brought  upon  the  principal  obligation.  (Mutual 
Life  Insurance  Company  of  New  York  v.  Pacific  Fruit  Company, 
477.) 

4.  Pledob  of  Life-Insurancb  Polioibs  —  Intebpleaixeb  —  Plba  of 
Statutb — Omission*  in  Finding. — ^Where  paid-up  policies  of  life 
insurance  payable  to  the  wife  of  the  insured  were  transferred  by 
the  husband  and  wife  as  security  for  the  indebtedness  of  the 
husband,  which  was  allowed  to  become  barred  by  the  statute  of 
limitations,  and  after  the  death  of  the  insured  an  action  of  inter- 
pleader  was  brought  by  the  insurance  company  against  the  wife 
and  the  debtor,  and  the  wife  pleaded  the  statute  of  limitationa 
against  the  debt,  it  was  error  for  the  court  to  fail  to  find  thereupon, 
and  to  award  judgment  in  favor  of  the  debtor.    (Id.) 

PBACTICE.  Bee  Appeal;  Attachment;  Bill  of  Exceptions;  Claim  and 
Delivery;  Costs;  Executions;  Findings;  Instructions;  New 
Trial;  Pleading;  TriaL 

PB06ATE  LAW.    See  Estates  of  Deceased  Persons. 

PB0MIS80RY  NOTES.    See  Payment 

PUBLIC  OFFICERS.    See  Office  and  Officers. 

QUIETING  TITLE.    See  Costs;  Mines  and  Mining,  2. 

BAILBOADS.    See  Taxation,  8-10. 

BAPE.    See  Criminal  Law,  70,  71. 

BECEIVEB. 

1.  Attachment  bt  Domestic  Creditobs— Bbcbivbb  of  Forbion  Cor- 
poration—  Fund  in  California. —  Where  a  domestic  attaching 
creditor  and  the  receiver  of  a  foreign  insolvent  corporation  both 
claim  a  fund  situated  in  this  state,  the  fund  will  be  decreed  to  the 
domestic  creditor  without  inquiring  into  the  legality  of  the  appoint- 
ment of  the  receiver,  or  as  to  his  rights  under  the  laws  of  thia 
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state.  No  role  of  state  comity  or  law  requires  the  rights  of  a  do- 
mestic attaching  creditor  to  be  set  aside  in  deference  to  a  foreign 
receiver  claiming  under  the  laws  of  another  state.  (Lackmann  y. 
Supreme  Council  of  Order  of  Chosen  Friends,  22.) 
2.  Repmsintation  or  Cbeditobs  not  Parties. —  The  receiver  ap- 
pointed in  another  state,  presumably  without  the  assent  of  other 
creditors  in  this  state,  who  are  not  parties  to  the  action,  cannot 
represent  such  creditors  in  a  suit  between  the  receiver  and  a  domestic 
attaching  creditor.  It  is  time  enough  to  consider  the  rights  of  such 
creditors  when  brought  before  the  court  in  some  manner  and  through 
some  agency  recognized  by  the  law  of  California.    (Id.) 

BE8IDENCE.    See  Estates  of  Deceased  Persons,  5,  6. 

BIGHT  OF  WAY.    See  Way. 

BOBBEBY.    See  Criminal  Law,  73-75. 

SALE. 

Sale  of  Piano — Executory  Contract — ^Breach  by  Vendor— Use  of 
Different  Piano — Bight  of  Possession — Beplevin. — ^Where  a 
piano  company  sold  a  numbered  piano  of  a  particular  make,  under 
an  executory  contract  for  payment  in  installments,  reserving  title 
until  full  payment,  and  after  part  ptoformance  by  the  purchaser 
broke  its  contract  by  shipping  the  piano  to  the  manufacturers,  and 
then  agreed  to  furnish  the  purchaser  the  use  of  a  cheaper  piano  of 
its  own  make  until  she  could  be  furnished  with  a  piano  of  the  same 
make  as  that  contracted  for,  or  one  of  equal  merit,  the  purchaser 
had  the  right  of  possession  of  the  latter  piano  until  the  contract 
was  substantially  fulfilled;  and  after  the  purchaser  had  made  pay- 
ments equal  to  the  value  of  the  cheaper  piano  the  piano  company 
cannot  maintain  replevin  therefor  on  the  ground  that  aU  of  the 
payments  had  not  been  made  under  the  original  contract,  while  it 
was  itself  in  default  in  not  substantially  complying  therewith,  and 
had  not  returned  the  money  which  the  purchaser  had  been  induced  to 
pay  by  reason  of  its  promise.  (Heine  Piano  Company  r.  Crepin, 
609.) 
See  Contract,  1-7. 

SEBVICE.    See  Appeal,  7, 

8HEBIFF.    See  Office  and  Officers,  1-7. 

SHIPPING  AND  ADMIBALTY. 

1.  Lien  upon  Vessel — ^Materials  Furnished — Construction  of  Code 
—Mechanics'  Lien  Law. — In  determining  the  liability  of  a  vessel 
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SHIPPING  AND  ADMIRALTY  (Continued). 

for  a  lien  for  materials  f umiflhed  in  this  state  "for  its  construction, 
repair,  or  equipment/'  under  section  813  of  the  Code  of  Civil  Pro- 
cedure,  that  section  must  be  construed  as  in  pari  materia  with  the 
Mechanics'  Lien  Law;  and  the  materials  must  be  actually  furnished 
to  the  vessel  and  used  thereon  to  create  the. lien.  (Bennett  v. 
Beadle,  239.) 

2.  Situation  op  Vessel  —  Construction  out  op  State  —  Lien  not 
Created. — In  order  to  create  a  lien  upon  a  vessel  for  materials  fur- 
nished, under  section  813  of  the  Code  of  Civil  Procedure,  the  vessel 
must  be  situated  in  this  state  when  the  materials  are  actually 
furnished  thereto  and  used  thereon.  No  lien  can  be  enforced  in 
this  state  upon  a  vessel  wholly  constructed  in  another  state  for 
materials  furnished  by  residents  of  this  state  to  shipbuilders  en- 
gaged in  its  construction  in  such  other  state.     (Id.) 

3.  Power  op  Legislature. — The  legislature  has  no  power  to  impose 
a  lien  on  property  situated  outside  of  the  state.     (Id.) 

4.  Arrival  op  Vessel  in  State-— Lien  not  Enforceable. — ^When  the 
statute  does  not  provide  for  the  creation  of  a  lien  by  the  act  of  the 
vessel  in  coming  into  the  state,  no  lien  is  enforceable  for  materials 
furnished  out  of  the  state  when  the  vessel  comes  within  its  juris- 
diction.    (Id.) 

SPECIFIC  PEBFOBMANCE. 

1.  Bepudiation  op  Contract  —  Personal  Services  ITnperpormed-^ 
Damages  for  Breach. — ^An  action  for  specific  performance  of  a 
contract  to  convey  land  will  not  lie  merely  because  the  defendant 
has  failed  in  an  action  to  rescind  it,  and  has  practically  repudiated 
the  contract,  and  refused  to  allow  the  plaintiff  to  i>erform  it,  to  his 
damage,  where  the  nature  and  conditions  of  the  contract  are  such 
that  plaintiff  must  perform  many  acts  requiring  his  personal  ser- 
vices before  he  can  demand  a  conveyance,  and  such  acts  and  ser- 
vices are  unperformed,  and  performance  of  them  cannot  be 
compelled,  and  has  become  impossible.  In  such  case  the  only 
remedy  of  the  plaintiff  is  for  damages  for  breach  of  the  contract. 
(Moore  v.  Tuohy,  342.) 

2.  Agrsem^t  to  Dismiss  Action  to  Quiet  Titl»  ^Further  Prose- 
cution— ^Findings — Election  to  Bescind. — In  an  action  to  en- 
force specifie  performance  of  a  contract  for  the  sale  of  land  in- 
volved in  the  plaintiff's  action  to  quiet  title,  which  plaintiff 
agreed  to  quitclaim  and  dismiss  for  certain  purchase  money  to  be 
paid  by  the  defendants,  where  the  court  found  that  plaintiff  re- 
newed the  prosecution  of  the  action  after  failure  of  defendants  to 
pay  the  remainder  of  the  purchase  money,  the  argument  that  such 
renewed  prosecution  of  the  action  amounted  to  an  election  to  re- 
scind the  contract  sued  upon,  which  was  inconsistent  with  the 
findings  and  judgment  for  plaintiff,  cannot  be  considered   upon 
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SPECIFIC  PEBFOEMANCE   (Continued). 

appeal  from  an  order  .denying  a  new  trial  to  the  defendant.    (Sharp 
V.  Bowie,  462.) 

8.  Bene  WED  Prosecution  not  a  Breach. — The  renewed  and  continued 
prosecution  of  the  action  was  not  a  breach  of  the  plaintiff's  con- 
tract, she  not  having  agreed  to  suspend  the  prosecution  of  that 
action.  It  was  not  inconsistent  with  her  ability  to  perform  her 
contract,  the  only  question  arising  upon  this  appeal,  and  what- 
ever bearing  it  may  have  had  upon  the  question  of  her  repudiation 
of  the  contract,  such  question  cannot  be  considered.     (Id.) 

4.  Adequacy  or  Consideration — ^Pleading  and  Evidence. — The  objec- 
tion that  the  complaint  does  not  allege  that  the  contract  price  sued 
upon  was  a  fair  and  reasonable  price  for  plaintiff's  interest  in  the 
land  cannot  be  considered  upon  appeal  from  the  order  denying  a 
new  trial;  and  in  so  far  as  the  question  of  adequacy  of  considera- 
tion arises  upon  the  evidence,  it  is  sufficient  that  the  evidence 
showed  a  sufficient  consideration  for  the  contract  at  the  time  it 
was  made,  notwithstanding  the  action  to  quiet  title  was  finally 
determined  against  the  plaintiff.     (Id.) 

6.  Abilitt  to  Perform  Contract — Conveyance  to  Third  Party — 
Finding  Outsidb  of  Issues — ^Probativb  Fact — ^Findings  of  Ulti- 
mate Facts. — Where  the  court  found  the  ultimate  facts  alleged 
that  plaintiff  since  the  date  of  the  contract  has  always  been  ready, 
willing,  and  able  to  perform  all  the  conditions  of  the  contract  on 
her  part  to  be  performed,  etc.,  a  finding  of  a  probative  fact,  outside 
of  any  issue,  that  plaintiff  had  conveyed  her  interest  to  a  third 
party,  cannot  modify  or  control  the  finding  of  the  ultimate  facts. 
(Id.) 

0.  Conveyance  in  Pursuance  of  Contract — ^Payment  not  to  be 
Contested. — The  conveyance  to  the  third  party  was  not  wholly 
inconsistent  with  the  plaintiff's  ability  to  perform,  and  the  findings 
as  to  such  ability  are  not  against  the  evidence  where  the  evidence 
shows  that  such  conveyance  was  in  actual  performance  of  plaintiff's 
contract  to  convey  to  defendants  or  thdr  assigns.  The  fact  that 
plaintiff  received  a  payment  from  such  third  party,  which  it  was 
agreed  should  not  be  applied  upon  the  balance  of  the  purchase 
money  due  from  the  defendants,  is  a  matter  of  no  concern  to  the 
defendants,  who  had  parted  with  all  their  interest  in  the  property, 
yet  remained  liable  on  their  contract  with  the  plaintiff.  (Id.) 
7.  Tender  of  Deed  before  Suit. — The  failure  of  the  complaint  to 
allege,  and  of  the  cotirt  to  find  an  actual  tender  of,  a  deed  to  the 
defendants  before  suit  cannot  be  considered  on  this  appeal.  (Id.) 
See  Contract,  1. 

STABE  DECISIS.    See  Bill  of  Exceptions. 

statute  of  FBAUDS.    See  Contract,  1;  Estates  of  Deceased  Per- 
sons, 28. 
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STATUTE  OP  LIMITATIONS. 

1.  Corporations  —  Liabilitt  or  Stookholdbrs. —  The  liability  of  a 
stockholder  of  a  corporation  for  his  proportionate  share  of  ita  debta 
is  created  by  statute,  and  is  barred  within  three  years  after  the  cause 
of  action  accrues.     (Jones  t.  Goldtree  Brothers  Company,  383.) 

2.  Collection  bt  Bank  —  Deposit  on  Open  Account  —  Accrual  of 
Gauss  or  Action  against  Stockholders — Change  to  Savings 
Account. — ^The  cause  of  action  against  the  stockholders  of  a  bank 
for  a  collection  made  by  the  bank  for  the  plaintiff,  and  immediately 
credited  to  the  plaintiff  on  his  open  account  with  the  bank  by 
plaintiff's  authority,  then  accrued,  and  the  statute  of  limitations  in 
favor  of  the  stockholders  then  b^^  to  run,  and  its  running  cannot 
be  affected  by  a  subsequent  transfer  of  the  credit  to  a  savings 
account  for  the  purpose  of  drawing  interest.     (Id.) 

8.  Power  or  Corporation — Extension  or  Tims. — ^The  corporation  has 
no  power,  without  the  consent  of  the  stockholders,  to  extend  the 
time  for  the  commencement  of  an  action  against  them,  by  any  sub- 
sequent renewal  or  extension  of  time  for  the  payment  of  its 
original  debt.     (Id.) 

4.  INAPPUCABLB  INSTRUCTION — ^AGENCT  OP  BANK  FOR  PAT<Mt— DIREC- 
TIONS TO  Bank. — ^It  was  error  to  instruct  the  jury  that  if  they 
found  certain  material  facts,  the  bank  was  agent  for  the  payor 
in  receiving  the  money,  and  he  might  withdraw  it  before  certain 
directions  were  complied  with,  where  there  was  no  evidence  from 
which  such  facts,  agency,  or  directions  could  be  found  or  inferred. 
(Id.) 

5.  Order  Granting  New  Trial  —  Sufficienct  of  Spegifioations  — 
Liberal  Bulb — ^Bar  of  Statute. — Upon  an  order  granting  a  new 
trial,  the  specifications  of  the  statement  as  to  insufficiency  of  the 
evidence  to  sustain  the  verdict  will  be  deemed  sufficient  under  the 
liberal  rule  now  adopted  and  followed,  where  they  were  not  objected 
to  when  the  statement  was  settled,  and  it  contains  substantially  all 
of  the  evidence;  and  where  the  verdict  was  against  the  evidence 
as  to  the  bar  of  the  statute,  an  objection  upon  appeal  from  such 
order  that  the  specifications  went  to  probative  facts  connected  with 
the  original  bar  of  the  statute  which  might  possibly  not  be  incon- 
sistent with  the  verdict  against  the  bar  of  the  statute,  will  not  be 
entertained.     (Id.) 

6.  Plea  of  Statute  not  Waived  —  Presumption. —  Defendants  did 
not  waive  their  plea  of  the  statute  of  limitations  by  failing  to  ask 
the  withdrawal  of  the  question  from  the  jury  or  to  ask  an  instruc- 
tion in  relation  thereto.  Th^  had  the  right  to  rely  upon  the 
presumption  that  the  verdict  would  be  in  accord  with  the  law  and 
the  facts.     (Id.) 

See  Estates  of  Deceased  Persons,  22;  Homestead,  8;  Irrigation 
District,  1,  5;  Pledge,  8,  4;  Swamp  and  Overflowed  Lands,  1« 

STATUTES.    See  Counties. 
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8TBEET  ASSESSMENT. 

1.  SiALI  X7NDSB  BONDS — ^EXGISS  OF  COSTS  OVSB  BkNEFITS — AOTION    TO 

Enjoin  Deed— Collateral  Attack. — ^In  an  action  in  equity  to 
enjoin  a  deed  under  a  sale  of  land  by  a  eitj  treasurer  under  bonds 
issued  upon  an  assessment  for  the  payment  of  the  expenses  of  im- 
proving certain  streets  in  the  dtj  under  the  proTisions  of  the 
Street  Improvement  Law,  the  validity  of  the  assessment  cannot  be 
collaterally  attacked  by  evidence  that  the  part  of  the  costs  of  the 
improvement  apportioned  and  assessed  to  plaintiffs'  lots  exceeded 
the  benefits  thereto  arising  from  the  improvement.  (Duncan  v. 
Bamish,  686.) 

2.  Absence  or  Beneiit— Judicial  Question — ^Legislative  Decision. 
— The  absence  of  benefit  to  the  lot-owner  cannot  be  a  judicial 
question,  unless  the  court  can  plainly  see  that  there  could  be 
no  benefit,  and  it  is  so  clear  that  it  does  not  admit  of  dispute 
by  evidence;  otherwise,  the  legislative  decision  is  conclusive.     (Id.) 

3.  JlTRISDIOTION    OF    CiTY    COUNCIL  —  FINALITY    0»    DETERMINATION. — 

Where  the  property-owner  has  an  opportunity  given  him,  under 
the  prescribed  proceedings,  to  appear  and  cont^t  the  question  of 
benefits  before  the  city  council,  as  the  local  legislative  body,  by  a 
proper  remonstrance  against  the  proceeding,  the  determination  of 
that  body  on  the  subject  of  benefits  is  final,  and  if  he  fails  to  do 
BO,  he  thereby  admits  the  finality  of  its  determination.     (Id.) 

4.  Proceedings  fob  Change  of  Grade— Failure  to  Claim  Damages 
BEFORE  Council. — ^Under  proceedings  for  the  change  of  grade,  ante- 
dating a  street  improvement,  any  abutting  owner  feeling  ag- 
grieved had  the  right  to  claim  any  damages  resulting  therefrom 
before  the  council,  and  upon  his  failure  to  do  so,  he  must  be 
held  to  have  waived  any  right  to  object  to  the  change  of  grade 
on  the  ground  of  damages,  and  he  cannot  object  to  an  assessment 
for  the  cost  of  grading  and  curbing  to  the  changed  grade  on 
that  ground.     (Id.) 

5.  Constitutional  Bight  to  Damages — ^Failure  to  Enjoin  Work- 
Bight  OF  Action — Assessment  not  Affected. — The  right  to  dam- 
ages by  reason  of  a  change  of  grade  of  a  street  arises  solely  under 
the  constitution.  If  the  owner  desires  to  preserve  his  right  to 
antecedent  payment,  he  must  sue  to  ^oin  the  work ;  and  if  he  fails 
to  do  so  before  the  street  is  improved  to  the  changed  grade,  he  is 
remitted  to  his  right  of  action  against  the  city  for  damages,  which 
is  an  independent  right,  and  cannot  affect  the  validity  of  an 
assessment  to  pay  the  expenses  of  grading  and  improving  the 
public  street.    (Id.) 

6.  Agreement  between  Contractors  and  PROPEBTT-OwNEfts — Injury 
to  Plaintiffs  not  Shown. — The  assessment  to  the  plaintiffs'  lots 
was  not  rendered  void  by  an  agreement  between  the  contractors  and 
certain  property-owners,  who  waived  their  right  to  elect  to  take 
the   contract,   in   consideration    of   which    the   contractors   agree<i 
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to  allow  the  propertj-ownera  ngning  the  agreement  a  redaction 
of  twenty-five  per  cent  npon  thdr  assessments^  where  injury  resulting 
thereby  to  the  appellants  is  not  shown,  but  it  is  manifest  from  the 
averments  made  that  appellants  could  not  have  participated  in 
any  profits  if  the  contract  had  been  let  to  three  fourths  of  the 
property-owners  at  the  contract  price^  and  that  the  assessment 
to  plaintiffs'  lots  must  have  been  the  same  if  the  contract  had 
been  so  let.     (Id.) 

7.  Fraud  without  Injury  not  Actionable. — ^It  is  a  well-settled  prin- 
ciple that  fraud  without  injury  confers  no  right  of  action;  and 
this  principle  is  applicable  to  a  fraudulent  agreement  between  » 
contractor  and  other  property-owners  by  which  the  rights  of  the 
plaintiffs  are  not  shown  to  be  injuriously  affected.     (Id.) 

8.  Finding  as  to  Ownership. — A  finding  that  the  plaintiffs  are  the 
owners  of  the  lots  assessed,  except  so  far  as  their  title  has  been 
divested  by  reason  of  the  sale,  which  the  complaint  attacks,  which 
finding  is  in  accordance  with  the  pleadings  and  stipulation  of  the 
parties,  is  unobjectionable.     (Id.) 

9.  Proceedings  for  Change  or  Grade  in  Los  Angeles  prior  to  Con- 
stitutional Amendment. — Proceedings  to  declare  a  change  of  grade 
in  the  city  of  Los  Angeles  prior  to  the  passage  of  the  constitutional 
amendment  of  1896,  making  the  charter  paramount  in  municipal 
affairs,  were  properly  had  under  the  general  law,  and  not  under  the 
city  charter.     (Id.) 

10.  Proceedings  for  Improvement  of  Street — Change  of  Constitu- 
tion— Street  Law — City  Charter. — The  Street  Improvement  Act 
having  been  in  force  when  the  charter  of  the  city  of  Los  Angeles 
was  adopted,  the  constitutional  amendment  of  1896  had  no  effect 
upon  it,  and  proceedings  for  the  improvements  of  streets  in  that 
city  are  still  properly  had  under  that  act,  notwithstanding  the  pro- 
visions of  the  city  charter.     (Id.) 

11.  Assessment  District — ^Failure  to  Include  Property  on  Streets 
Improved — Jurisdiction  of  Council. — The  council  having  the  power 
under  the  statute  to  declare  the  work  of  more  than  ordinary  public 
benefit,  and  to  make  the  assessment  upon  a  district  plan,  and  the 
property-owners  being  given  the  right  to  object  to  its  boundaries, 
and  to  a  notice  and  hearing  thereupon,  the  property-owner  failing 
so  to  object  is  concluded  by  the  boundaries  fixed,  and  cannot 
afterwards  object  that  they  did  not  include  all  the  property  fronting 
on  the  streets  improved.     (Id.) 

12.  Property  at  Right  Angles  to  Street  Line. — ^Property  at  the  end 
of  a  street,  and  at  right  angles  to  the  street  line,  does  not  front 
on  the  street  in  the  strict  meaning  of  that  term,  and  may  be 
properly  omitted  from  a  district  including  such  street.     (Id.) 

13.  Certificate  of  City  Engineer. — The  only  certificate  of  the  city 
engineer  necessary  for  the  purposes  of  assessmenty  assuming  that 
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one  is  necessary,  would  be  a  certificate  giving  to  the  street  superin- 
tendent the  facts  necessary  to  enable  him  to  make  the  assessment 
according  to  law.  Who-e  the  work  in  the  district  was  let  by  the 
lineal  foot,  and  the  certificate  of  the  engineer  shows  the  number  of 
lineal  feet  of  each  particular  kind  of  work  done  under  the  eon- 
tract,  and  that  the  diagram  accompanying  the  same  is  correct,  and 
the  contract  furnishes  the  prices,  it  does  not  appear  that  any 
further  certificate  was  necessary  to  enable  the  superintendent  to 
apportion  the  expenses  properly  to  the  lands  of  the  district.  (Id.) 

STREETS,  ROADS  AND  HIGHWAYS.    See  Damages;  Way. 

SURETIES. 

1.  Official  Bond  of  Constablb— Liabiutt  of  Surities. — The  sureties 
upon  the  official  bond  of  a  constable  are  to  be  held  according  to  the 
strict  terms  of  thdr  contract;  and  such  contract  cannot  be  extended 
by  implication  so  as  to  make  them  liable  beyond  its  terms.  The 
officer  and  his  sureties  are  liable  for  every  abuse  of  his  official 
powers,  and  for  a  trespass  committed  under  cover  of  a  valid  writ  in 
his  posseesion,  under  which  he  claims  to  act,  but  goes  beyond  it; 
but  the  sureties  are  not  liable  for  trespasses  committed  not  under 
color  of  office,  nor  in  the  line  of  official  duty,  nor  for  malfeasance 
and  extra-official  acts.     (Felonicher  v.  Stingley,  630.) 

2.  AcnoN  UPON  Bond  —  Pleadinq  —  Trespass  —  Necessary  Avke- 
MENTS. — In  an  action  upon  the  bond  of  a  constable  for  damages 
for  an  alleged  personal  trespass,  in  order  to  charge  the  sureties, 
it  is  necessary  to  allege  and  prove  that  the  constable,  while  at- 
tempting to  perform  some  official  act  in  the  general  line  of  his 
official  duties,  committed  the  unlawful  trespass  complained  of.    (Id.) 

8.     iNSXJFFiaEXT     Ck)MPLAINT  —  CONCLUSION    OF    LAW  —  INCONSISTENT 

Averments. — Where  the  complaint  in  such  action  does  not  state  that 
the  constable  had  any  writ  or  any  order  directing  him  to  do  any- 
thing, nor  state  any  facts  tending  to  show  that  he  was  acting  under 
color  of  office,  a  mere  averment  that  he  was  acting  in  his  official 
capacity  does  not  state  any  fact,  but  only  a  mere  conclusion,  and 
an  averment  that  while  acting  in  his  official  capacity  he  was 
acting  without  authority  of  law  in  committing  the  trespass  alleged 
is  inconsistent  and  felo  de  se,  and  the  complaint  states  no  cause 
of  action  against  the  sureties.     (Id.) 

SWAMP  AND  OVERFLOWED  LAND. 

1.  Swamp  Land — ^Reclamation — Purchaser's  Share  of  Fund — Man- 
damus—  Demand  —  Statute  of  Limitations. —  The  right  of  the 
owner  of  reclaimed  swamp  land  to  a  share  of  the  swamp-land  fund 
arising  from  the  payment  of  purchase  money  for  swamp  lands  into 
the  county  treasury  is  based  upon  contract  with  the  state,  and  does 
CXLH.  CaL— -50 
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not  ariae  until  demand  is  duly  made  therefor;  and  the  statute  of 
limitations  does  not  begin  to  run  against  a  maiuUbmus  to  eompel 
payment  of  such  share  until  the  payment  is  actually  demanded. 
(Miller  A  Lux  ▼.  Bats,  447.) 
2.  Trust  tor  Pubohaseb. — ^The  swamp  land  granted  to  the  state  by 
the  general  goyemment  was  by  its  nature  and  object  a  trust  for 
reclamation;  and  under  the  state  laws  both  the  land  and  money 
are  held  by  the  state  in  trust  for  the  purchaser  until  the  statutory 
conditions  have  been  fulfilled  by  him  entitling  him  to  a  patent  and 
to  his  share  of  the  swamp-land  fund  payable  upon  demand  to  the 
purchaser  or  his  assigns.    (Id.) 

TAXATION. 

1.  Equalizatiok  —  Baisino  Of  Assessment  —  Troot  op  Action  o» 
Board. — ^Where  a  board  of  equalization  passed  a  resolution  direct- 
ing a  taxpayer  to  show  cause  why  his  assessment  upon  particular 
property  described  should  not  be  raised  from  the  asseesm^it  stated 
to  a  much  larger  sum  specified,  due  notice  of  the  hearing  of  which 
was  given,  and  upon  the  hearing  the  board  had  before  it  the  pre- 
liminary order,  entered  upon  its  minutes,  the  assessment-roll  con- 
taining the  assessment,  and  other  evidence^  and  then  resolved  that 
the  assessment  "stand  as  raised,"  the  latter  resolution  cannot  be 
considered  as  the  only  proof  of  what  was.  done,  but  the  court 
must  consider  the  context,  the  other  entries  made  in  its  minutes,  and 
the  testimony  showing  that  its  action  had  reference  to  the  figures 
in  the  original  order  to  show  cause,  to  ascertain  what  was  in  fact 
done  by  the  board.  (La  Grange  Hydraulic  Gold  Mining  Company 
V.  Carter,  560.) 

2.  Tax  Peogeedinos — Strict  Construction — ^Limitation  of  Bulb. — 
While  it  is  the  general  rule  that  tax  proceedings  and  the  levy  and 
raising  of  assessments  must  be  strictly  construed,  yet  the  rule 
should  not  be  carried  to  the  extent  of  looking  solely  to  the  record 
of  an  order  made  by  the  board  of  equalization.     (Id.) 

8.  Construction  or  Bbsolution. — ^Where  the  board  of  equalisation 
possessed  the  power  claimed  to  have  been  exercised,  and  had  juris- 
diction of  the  subject-matter,  and  substantially  followed  the  method 
prescribed  by  the  statute,  and  in  fact  exercised  the  power,  the  court 
will  not  construe  the  language  used  by  it  in  a  resolution  in  a  strictly 
technical  sense,  but  will  endeavor,  by  a  view  of  the  whole  proceed- 
ings, to  ascertain  to  a  common  certainty  what  was  done.     (Id.) 

4.  Powers  of  Boari>— Presumption.— The  board  of  equalization  of  a 
county  possesses  great  powers  under  our  constitution  and  statutes 
as  to  raising  or  lowering  assessments,  and,  in  the  absence  of  fraud 
or  malicious  abuse  of  its  powers,  it  seems  to  be  the  sole  judge  of 
questions  of  fact  and  of  values  of  property;  and  it  must  be  pre- 
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famed  in  all  cases  that,  as  a  public  official  body,  it  has  performed 
its  duty.     (Id.) 

5.  AssxssMSNT — Franchise  to  bb  a  Corporation. —  A  franchise 
merely  to  be  a  corporation  under  the  laws  of  this  state  is  a  Tain- 
able  ri|^ty  distinet  from  any  other  property  or  franchises  owned 
by  the  corporation,  which  is  the  subject  of  taxation  and  assess- 
ment to  the  corporation  itself  by  name,  and  not  to  its  members,  who 
do  not  hold  the  right  to  be  a  corporation  severally  as  indiyiduals, 
but  only  in  their  collective  capacity  as  a  body  politic,  by  the 
name  specified  in  their  certificate  of  incorporation.  (Bank  of  Cali- 
fornia V.  City  and  County  of  Ban  Francisco,  276.) 

6.  AsssssMXNT  or  Corporate  Franohisb  as  "Propbbtt." — The  fran- 
chise to  be  a  corporation  is  "property,"  and  the  legislature  has  power 
to  provide  for  its  assessment  as  such;  and  the  power  of  the  state 
to  impose  such  tax  as  an  excise  tax  does  not  exclude  the  taxation 
thereof  in  a  proper  case  by  a  valuation  thereof  as  property  by  the 
assessors.    (Id.)  i 

7.  MoDB  or  AssBssMBNT— Deduction  or  Tanoiblb  Peopbrtt  raoM 
Market  Value  or  Shares — Percentage. — The  fact  that  the  assessor 
made  the  assessment  of  the  franchise  of  a  banking  corporation  by 
deducting  the  tangible  property  of  the  corporation  from  the  market 
value  of  its  shares,  and  tsking  a  fraction  over  twenty-five  per  cent 
of  the  difference  as  the  value  of  the  franchise,  does  not  show  an  un- 
just valuation,  nor  include  such  elements  as  dividend-  or  profit- 
earning  power,  or  good-wilL  The  assessor  had  the  right  to  take  into 
consideration  the  value  of  the  shares  in  determining  the  value  of 
the  franchise.  If  he  erred  in  his  judgment,  the  remedy  was  by  ap- 
plication to  the  board  of  equalization,  and  the  court  will  not 
revise  the  valuation.     (Id.) 

8.  Taxation  or  Street  Bailroads — Jurisdiction  or  State  Board  over 
"Railroads" — Construction  or  Constitution. — Section  10  of 
article  XIII  of  the  state  constitution,  providing  for  the  assessment 
of  all  "railroads"  operated  in  more  than  one  county  by  the  state 
board  of  equalisation,  is  not  to  be  construed  as  including  "street 
railroads,"  though  operating  in  more  than  one  county.  [McFarland, 
J.,  and  Henshaw,  J.,  dissenting.]  (San  Francisco  and  San  Mateo 
Electric  Railway  Company  v.  Scott,  222.) 

9.  Distinction  as  to  Natubb  or  Franchises. — "Railroads"  operate 
under  one  general  franchise  obtained  by  compliance  with  the  gen- 
eral railroad  law,  for  purposes  of  general  transportation,  without 
any  advantage  of  local  traffic  along  the  streets,  and  may  be  justly 
assessed  and  apportioned  for  taxes  according  to  mileage.  But 
"street  railroads"  are  organized  solely  for  the  accommodation  of 
local  passenger  traffic,  and  the  franchises  of  a  street  railroad, 
operating  as  soeh  in  more  than  one  county,  are  necessarily  separate 
and  distinct,  and  local  in  origin,  situation,  and  character;  and  it 
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would  be  an  unjust  discriminmtion  against  a  city  in  which  its 
franchise  for  a  street  railroad  has  much  greater  value  than  in  the 
country,  in  going  to  a  local  Tillage  terminus  in  another  county,  to 
assess  it  only  according  to  mileage.     (Id.) 

10.  Local  Assbssmint. — ^The  assessment  of  the  portion  of  a  street 
railroad  which  operates  in  the  city  and  county  of  San  Francisco, 
and  also  in  the  county  of  San  Mateo,  of  that  portion  of  its  property 
which  lies  in  such  city  and  county,  together  with  its  franchise  to 
operate  a  street  railroad  therein,  may  be  properly  made  by  the 
assessor  of  such  city  and  county.  [McFarland,  J.,  and  Henshaw, 
J.,  dissenting.]     (Id.) 

11.  Action  to  Bboovks  Taxes  Paid — Fatally  Defective  Protest— In- 
sufficient Complaint — Amendment  —  Dismissal  of  Action. — ^In 
an  action  to  recover  taxes  paid,  where  the  complaint  was  radically 
defective,  and  not  amendable  so  as  to  state  a  cause  of  action,  by 
reason  of  a  fatal  defect  in  the  notice  of  protest  made  part  thereof, 
the  court  properly  refused  to  admit  the  notice  of  protest  in  evidence, 
and  dismissed  the  action,  and  the  plaintiff  could  not  have  been  pre- 
judiced in  not  allowing  him  leave  to  amend  the  complaint,  for  which 
he  did  not  ask,  and  which  could  not  have  benefited  Imn.  (Justice 
V.  Bobinson,  199.) 

12.  Taxes  in  Drainage  Distrio*p  —  Protest  —  Common-Law  Rule — 
Voluntary  Payment. — The  Drainage  Act  of  1897  did  not  adopt  the 
Political  Code  in  reference  to  the  collection  of  taxes,  and  did  not 
provide  that  a  payment  of  taxes  in  a  drainage  district  under  protest 
should  be  regarded  as  voluntary;  and  the  general  common-law  rule 
as  to  the  payment  of  taxes  under  protest,  in  the  absence  of  statutory 
provision,  applies  to  such  payment.  Where  the  notice  of  protest 
merely  assailed  the  legality  of  the  drainage  district  and  the  validity 
of  the  assessment  and  levy  of  the  tax,  and  did  not  show  any  acts 
amounting  to  duress  or  coercion,  it  is  insufficient  to  divest  the  pay- 
ment of  its  voluntary  character;  and  one  who  is  deemed  to  have 
made  such  voluntary  payment  has  no  right  of  action  to  recover  the 
same.     (Id.) 

13.  Recovery  of  Taxes  Illegally  Collected — Pleading — ^Payment 
UNDER  Protest  not  Required — Presentation  of  Claim  to  Super- 
visors.— ^In  an  action  based  on  section  3804  of  the  Political  Code, 
to  recover  from  the  county  taxes  illegally  assessed  and  collected  by 
the  county  for  road  purposes  on  property  situated  within  the  limits 
of  a  city,  it  is  not  necessary  to  aver  in  the  complaint  nor  in  the 
claim  presented  to  the  supervisors  that  the  taxes  were  paid  under 
protest.  It  is  sufficient  to  aver  the  facts  showing  the  illegality  of 
the  tax  collected,  and  that  a  verified  claim  of  plaintiff  for  refunding 
of  the  tax  was  presented  to  the  board  of  supervisors  for  allowance, 
and  that  they  had  refused  to  refund  the  tax.  (Stewart  Law  and 
Collection  Company  v.  County  of  Alameda,  660.) 
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14,  CJoNSTRucnoN  or  Code — Inpzpekdbnt  Bxmedy. — The  remedy  given 
hy  section  3804  of  the  Political  Code  affords  independent  relief  in 
all  cases  coming  within  its  provisionsy  and  is  not  excluded  by  the 
terms  of  section  3819  of  the  Political  Code,  nor  is  the  plaintiff, 
proceeding  under  the  terms  of  section  3804,  required  to  proceed 
in  any  manner  under  section  3819.    (Id.) 

TBIAL. 

Prisumption  of  Adjourn  mint  of  Court — End  op  Trial— Findings. — 
The  trial  is  not  ended  until  the  filing  of  the  findings;  and  where 
this  took  place  on  the  next  day  after  the  dose  of  the  evidence,  it 
must  be  presumed  that  the  court  regularly  adjourned  until  that 
day.     (Doty  v.  Jenkins,  497.) 

TBU8TS. 

1.  Action  to  Compel  Convbtance  —  Security  for  Indebtedness 
— Partial  Interest  of  Plaintiff — Erroneous  Dismissal. — In  an 
action  to  compel  a  conveyance  from  a  trustee  who  purchased  real 
estate  at  a  sheriff's  sale,  in  his  own  name,  with  money  alleged  to 
belong  to  plaintiff,  and  to  have  been  paid  by  her  agent,  but  which 
the  court  found  to  have  been  paid  in  part  from  plaintiff's  money 
and  in  part  from  money  belonging  to  her  alleged  agent  personally, 
and  further  found  that  the  deed  was  taken  by  defendant  as  security 
for  a  note  of  the  plaintiff  to  the  defendant,  and  another  note  from 
plaintiff's  alleged  agent  to  the  defendant,  and  for  cash  advanced 
at  the  sale,  it  was  error  for  the  court  upon  such  findings  to  dismiss 
the  action  without  any  relief  to  the  plaintiff,  though  without  preju- 
dice to  a  subsequent  action.     (Bell  v.  Solomons,  59.) 

2.  Bight  of  Plaintiff  to  Bedeem  and  Receive  Conveyance— Rights 
OF  Alleged  Agent  not  a  Party — Defendant  not  Concerned. — 
The  plaintiff  is  entitled  to  redeem  the  entire  property  and  receive 
from  defendant  a  conveyance  to  her  of  the  property.  The  de- 
fendant not  having  made  plaintiff's  alleged  agent  a  party,  And 
she  not  having  concerned  herself  to  become  a  party  to  the  action, 
the  defendant  is  not  interested  in  any  controversy  that  may  arise 
between  plaintiff  and  such  third  party  with  respect  to  the  owner- 
ship of  the  money  received  by  him,  nor  in  their  respective  rights  to 
the  land  as  against  each  other,  in  case  of  redemption  by  either. 
He  is  only  entitled  to  hold  the  property  conveyed  to  him  until 
all  the  money  secured  thereby  is  paid.     (Id.) 

3.  Litigation  between  Plaintiff  and  Alleged  Agent  —  Findings 
NOT  Conclusive. — The  findings  of  the  court  in  this  action,  that 
the  money  with  which  the  defendant  purchased  the  property  was 
partly  the  money  of  the  plaintiff  and  partly  that  of  her  agent 
personally,  and  upon  other  matters  in  issue,  will  not  be  binding 
upon  the  plaintiff  in  any  litigation  between  her  and  her  alleged 
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agent  eoncerning  their  interests  in  the  property  or  in  the  monej 
advanced  to  purchase  it.  (Id.) 
i.  OosTS — ^Absencj  or  Tenbie. — ^Where  the  plaintiff  made  no  tender 
of  payment  of  the  sums  due  to  the  defendant  for  which  he  holds 
the  legal  title  as  security,  the  costs  of  the  action  and  of  the  appeal 
must  be  paid  as  a  condition  of  the  relief  indicated.    (Id.) 

5.  Offset — ^Bskts  Bkcbivsd  by  Defendant. — It  is  not  intended  to 
decide  that  the  plaintiff,  if  she  redeem  the  property,  is  not  entitled 
to  a  credit  for  any  rents  which  the  defendant  may  have  received 
during  the  time  he  has  been  in  possession,  as  an  offset  to  tlie  amount 
due  upon  the  redemption.     (Id.) 

6.  Equitable  Bights  of  Beneficiabibb  —  Bill  fob  DissoLimoN  of 
Trust. — All  of  the  persons  beneficially  interested  in  a  trust  who  are 
of  full  age  may  maintain  a  bill  in  equity  for  the  dissolution  of  the 
trust  and  discharge  of  the  trustee^  where  the  case  falls  within  no 
exception  to  the  rule,  and  no  reason  appears  why  they  should  not 
exercise  the  right  of  disposing  of  their  property.  (Eakle  T.  In- 
gram, 15.) 

7.  Bights  of  Trustee  —  Compensation  —  Failubx  to  Answeb. —  A 
mere  bare  trustee,  without  interest,  except  for  compensation  for  his 
services,  which  might  be  allowed  in  the  decree,  has  no  standing  in 
court  to  dispute  the  application  of  the  beneficiaries  to  discharge  the 
trust;  and  where  he  fails  to  answer  and  sets  up  no  elaim  for 
compensation,  he  cannot  complain  that  none  was  allowed  him  by 
the  judgment.     (Id.) 

8ee  Estates  of  Deceased  Persons,  22;  Landlord  and  Tenant^  4; 
Swamp  and  Overflowed  Lands. 

VESSELS.    See  Shipping  and  Admiralty. 

WASTE.    See  Landlord  and  Tenant,  1,  2. 

WATEB  AND   WATEB-BIGHTS. 

1.  Water-Bights  —  Use  of  Ditch  on  Land  of  DefendXnts — ^Exe- 
cuted Parol  Agreement — Injunction — Purchase  with  Knowl- 
edge of  Plaintiff's  Bight  —  Findings  —  Law  of  Case. — In  an 
action  to  enjoin  the  defendants  from  interfering  with  the  right  of 
the  plaintiff  to  use  a  ditch  on  the  land  of  the  defendants  in  common 
with  the  defendants,  for  the  purpose  of  conducting  water  to  plain- 
tiff's land  for  irrigation,  under  an  executed  parol  agreement  with 
the  grantor  of  defendants,  where  it  was  held  upon  a  former  appeal 
that  if  the  defendants  had  knowledge  of  plaintiff's  rights  when  they 
obtained  title  to  the  ditch  and  land,  plaintiff,  upon  the  facts  found, 
was  entitled  to  an  injunction  in*  enforcement  of  the  parol  agree- 
ment against  them,  and  the  facts  found  upon  sufficient  evidence  are 
the  same  upon  the  second  appeal,  with  a  finding  of  such  knowledge 
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sastained  bjr  the  evidence,  the  decision  upon  the  fonner  appeal  is 
the  law  of  the  case,  and  an  injunction  granted  to  the  plaintiff  will 
be  upheld  upon  a  second  appeaL  (Blankenship  y.  Whalej,  566.) 
£.  Pleading — Amendment  or  Complaint  to  Gontorm  to  Pboofs — 
Cause  of  Action  not  Changed. — ^Where  the  complaint  mistakenly 
alleged  that  the  parol  agreement  was  made  with  one  of  defendants' 
grantors,  who  was  then  the  owner  of  the  land,  and  the  evidence 
showed  that  his  mother  was  then  the  owner,  and  that  the  agreement 
was  in  fact  made  with  her  son,  named  in  the  original  complaint  as 
her  agent,  and  that  she  authorized  and  ratified  the  Cj^reement,  it  was 
proper  to  allow  an  amendment  to  the  complaint  to  conform  to  the 
proofs.  Such  amendment  did  not  change  the  cause  of  action,  and 
could  not  have  operated  to  the  prejudice  of  the  defendants.     (Id.) 

3.  Support  op  Findings. — The  evidence  reviewed  and  found  to  be 
sufficient  to  support  the  findings.     (Id.) 

4.  Water  Company — Contract  to  Furnish  Water  Supply — General 
Fire  Purposes  —  Negligence  —  Loss  or  City  Property. — Where 
the  contract  with  a  water  company  to  furnish  water  for  the  ex- 
tinguishment of  fires  through  fire-hydrants  connected  with  its  main 
was  entered  into  by  a  town  merely  for  general  fire  purposes,  for  the 
benefit  of  all  its  inhabitants,  and  no  protection  of  any  specific  prop- 
erty was  contemplated,  the  town  stands  in  the  same  relation  to  loss 
of  its  property  by  fire  as  any  other  property-owner,  and  it  has  no 
right  of  action  for  loss  of  its  property  by  fire  for  neglect  of  the 
water  company  to  furnish  a  water  supply  under  sufficient  pressure 
at  the  time  of  the  loss.  (Town  of  XJkiah  City  v.  Ukiah  Water  and 
Improvement  Company,  173.) 

5.  Water-Eights  —  Injunction  — -  Former  Adjudication — Findings 
Supported  by  Evidence — Appeal  from  New-Trial  Order. — ^In  an 
action  to  restrain  the  defendants  from  running  water  across  plain- 
tiff's land,  based  upon  a  judgment  in  favor  of  plaintiff's  vendors 
against  one  of  the  defendants,  where  the  pleadings  involved  the 
sufficiency  of  the  judgment  pleaded,  and  its  effect  upon  the  rights 
of  the  defendants,  and  also  involved  conflicting  appropriations  of 
water,  and  upon  each  and  all  of  these  the  findings  were  in  favor  of 
the  plaintiff  and  against  the  defendants,  and  were  supported  by  the 
evidence,  an  order  denying  the  defendants'  motion  for  a  new  trial 
will  be  affirmed  upon  appeal.  (San  Dimas  Land  and  Water  Com- 
pany V.  San  Jose  Land  and  Water  Company,  583.) 

6.  AppROPRLkTiON — ^Alleged  Trespass — ^Eitect  or  Former  Judgment. 
— The  contention  of  defendants  that  the  appropriation  of  plaintiff's 
vendor  was  a  trespass  upon  the  land  of  defendants'  vendor  is  not 
tenable  when  it  is  in  contravention  of  the  effect  of  a  former  judg- 
ment between  the  parties,  which  was  affirmed  upon  appeal  to  this 
court,  and  also  upon  appeal  to  the  supreme  court  of  the  United 
States.     (Id.) 
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7.  WATXB-BIOHTS — PlROOLATINO   WATKB — SPBINGS   ON   PUBLIC   IiAKS — 

Appbopbiation — Diversion  fok  Qajm — ^Damages — Injunction. — 
Where  water  percolating  in  springa  on  public  land  above  plaintifTa 
land,  and  flowing  tiierefrom,  was  appropriated  for  use  upon  plain- 
tiff's land  by  means  of  pipes,  plaintiff  may  recover  damages  for  the 
diversion  of  the  water  from  such  springs  for  sale  and  use  on  distant 
lands,  with  consent  of  a  subsequent  owner  of  the  land  on  which 
the  springs  were  situated,  and  may  enjoin  such  diversion  to  plain- 
tiff's injury.    (Cohen  v.  La  Canada  Land  and  Water  Company,  437.) 

8.  Water  Supply  op  City — Sprin<jb  Bunning  in  Defined  Channel- 
Surplus  Water — Injunction — Issue — Support  op  Findings — ^De- 
CREB  PBOTECriNO  BiGHTs. — In  an  action  to  enjoin  the  obstruction  of 
the  water  supply  of  a  city  by  hindering  the  flow  of  surplus  water  in  a 
defined  channel  from  numerous  springs  on  defendant's  lands  to  lands 
of  the  city  forming  the  site  of  its  waterworks,  where  there  was  no 
issue  as  to  the  number  of  the  springs,  but  only  as  to  the  defined 
channel,  findings  upon  sufficient  evidence  that  the  surplus  water 
from  three  or  four  springs  on  defendant's  lands  was  accustomed 
from  time  immemorial  to  flow  in  a  defined  channel  to  plaintiff's 
lands  were  proper;  and  where  the  findings  and  decree  were  as  fav- 
orable to  the  rights  of  the  defendant  as  the  evidence  would  warrant, 
and  he  was  protected  in  the  use  of  the  water  of  the  springs  to  the 
full  extent  of  his  rights,  the  findings  and  decree  will  not  be  dis- 
turbed upon  appeal.     (Town  of  Suisun  City  v.  De  Freitas,  350.) 

9.  Water-Riohts — ^Discharge  op  Waste  Water — Injunction — ^De- 
PENSE  OP  Prescription — Suppiciency  op  Answer. — In  an  action  to 
enjoin  the  defendants  from  discharging  waste  water  upon  the  land  of 
the  plaintiff,  the  defense  of  a  prescriptive  right  so  to  do  by  means 
of  a  waste-ditch  appurtenant  to  the  respective  lands  of  the  de- 
fendants, maintained  and  used  by  defendants  and  their  respective 
grantors  for  the  requisite  period,  "continuously,  openly,  peaceably, 
uninterruptedly,  under  claim  of  right,  adversely  to  the  plaintiff  and 
his  grantors  and  predecessors  in  interest,  and  to  all  the  world,"  is 
sufficient  to  admit  evidence  that  the  use  or  possession  was  notori- 
ous, and  not  clandestine,  and  that  it  was  "hostile,"  and  "under 
claim  of  title  as  their  own."     (Abbott  v.  Pond,  393.) 

10.  Destruction  op  Ditch  by  Plaintipp — Injunction  against  Main- 
tenance— CoNPiNiNG  Water  to. Ditch — Finding — Reliep  Outside 
OP  Issues. — Where  the  plaintiff  destroyed  the  ditch  of  the  defendants 
on  his  land,  and  by  his  complaint  sought  an  injunction  entirely  to 
prevent  its  maintenance,  and  the  defendants,  while  claiming  the 
right  to  maintain  it,  did  not  claim  the  right  to  flood  plaintiff's 
land  needlessly,  the  plaintiff  is  not  entitled  to  the  equitable  inter- 
position of  the  court  to  confine  the  water  to  the  ditch  that  he 
has  destroyed,  on  the  ground  that  the  court  found  that  water  in 
the  ditch  has  sometimes  overflowed  upon  plaintiff's  land  to  his 
damage,    because   defendants   have   not   always   maintained   it   in 
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proper  eonditiom     Sodi  relief  is  outside  of  the  matter  litigated. 
(Id.) 

11.  F1NDIK6  OF  Bight  to  Maintain  Ditch — Duty  of  Defendants. — 
Where  the  whole  ease  must  go  against  .the  plaintiff  on  the  finding 
in  favor  of  the  right  of  the  defendants  to  maintain  the  ditch,  it 
-will  be  the  duty  of  the  defendants,  when  they  have  a  ditch,  to 
keep  it  in  repair,  and  to  eonfine  their  waste  water  to  it.    (Id.) 

12.  ExcLirsivENBss  of  Other  Bights — Common  Use  of  Waste-Ditch 
— Several  Bights. — The  use  of  the  word  "exclusively"  was  not  neces- 
sary to  the  answer.  The  waste-ditch  might  have  been  used  as  a 
wasteway  by  the  plaintiff  and  others,  and  this  would  not  prevent 
the  use  of  the  several  defendants  and  their  predecessors  in  title 
from  ripening  into  a  right  by  prescription,  if  in  no  way  interrupted 
or  interfered  with;  and  several  parties  may  use  and  acquire  a 
permanent  and  several  right  to  use  the  same  ditch  for  waste  water. 
(Id.) 

13.  Adverse  User — Inferred  Facts — Question  op  Fact — Support  of 
Findings. — The  question  of  adverse  user,  and  of  facts  inferred 
from  the  user,  under  the  circumstances  detailed  by  the  witnesses, 
is  one  of  fact,  within  the  domain  of  the  jury  or  of  the  court  sitting 
as  such;  and  where  there  is  evidence  tending  to  support  the  findings 
in  favor  of  the  prescriptive  right  to  the  easement  in  dispute,  the 
findings  will  not  be  disturbed.      (Id.) 

14.  Water-Bights — ^Appropriation  from  Navigable  Stream — ^Tres- 
pass BY  Subsequent  Appropriator — Injunction. — Where  a  plain- 
tiff has  for  many  years  appropriated  water  from  a  navigable  stream 
for  the  irrigation  of  lands,  and  for  the  supply  of  the  inhabitants  of 
cities  and  towns  with  pure  water,  without  complaint  from  any  public 
authority,  state  or  national,  that  navigation  has  been  interfered  with 
by  such  appropriation,  no  person  not  connected  with  the  govern- 
ment can  complain  of  such  appropriation;  and  the  plaintiff  may 
enjoin  the  interference  of  a  trespasser  with  its  dam  and  ditch,  and 
such  trespasser  cannot  defend  the  trespass  on  the  ground  that  plain- 
tiff's dam  obstructs  the  navigable  stream.  (Miller  &  Lux  v.  En- 
terprise Canal  and  Land  Company,  208.) 

15.  Limitation  of  Maxims. — The  maxims  that  "No  one  acquires  a  right 
of  action  from  his  own  wrong,"  that  "Out  of  a  base  transaction 
a  cause  of  action  does  not  arise,"  and  that  "He  who  comes  into  a 
court  of  equity  must  come  with  clean  hands,"  etc.,  have  their  limi- 
tations, and  win  not  be  allowed  to  work  a  great  injustice  and  wrong, 
when  the  alleged  unlawful  act  is  unconnected  with  any  transaction 
between  the  parties  to  the  suit,  and  is  one  with  which  the  defend- 
ant has  no  concern.     (Id.)  • 

16.  Water-Bights — ^Action  to  Determine  Bights — ^Decree  in  Parti- 
tion— ^AsTERSE  User — ^Findings — Confliotino  EvnmNCE. — ^Wherea 
decree  in  partition  divided  the  land  in  reference  to  water -rights  from 
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a  creek  into  first-elasB  irrigable  land,  land  Bosceptible  of  eoltiTation 
ii?ithout  irrigation,  pasture  land,  and  tide,  awamp,  and  aandhill  land, 
and  attached  the  right  to  all  of  the  wAten  of  the  eredE  eo  fkr  aa 
needed  to  the  firBt-daas  land,  in  a  sabeequent  action  to  determine 
the  rights  of  all  the  parties  to  the  wat^v  of  the  ereek  a  finding 
that  the  owner  of  the  paatore  land  had  aeqmred  no  title  by  adverse 
user  to  anj  of  the  waters  of  the  creek  at  against  the  owner  of  the 
first-class  land  will  not  be  disturbed  where  the  evidence  is  conflicting 
and  there  is  sufficient  evidence  to  sustain  the  finding.  (Boss  t. 
Meemer,  322.}. 

17.  EvracT  or  Pabtition  Dborb  —  Biparian  Bights.  —  Where  the 
original  owners  of  the  ranch  held  riparian  rights  in  the  creek 
extending  to  the  entire  area  of  the  ranch,  the  effect  of  the  decree 
in  partition  among  many  subsequent  owners  was  to  detach  the 
riparitti  right  from  part  of  the  land  and  to  cut  off  such  part  from 
participation  in  the  riparian  rights  and  to  give  the  owners  of  the 
first-dass  land  a  preference  in  their  use,  but  did  not  change  the 
character  of  the  water  from  a  riparian  right  to  a  right  appurtenant, 
notwithstanding  many  of  the  allotments  of  first-class  lands  did  not 
abut  upon  the  stream.     (Id.) 

18.  Riparian  BieHTS  Paboil  or  Land— Sevebanok  or  Umitt  op  Pob- 
ssssioN— Plsadino. — The  riparian  rights  attached  to  the  land  par- 
titioned  were  in  strict  technical  language  "parcel  of  the  land." 
It  was  not  necessary  that  the  complaint  in  partition  should  describe 
the  waters  of  the  creek.  The  judgment  in  partition  merely  severed 
the  unity  of  possession  and  community  of  interest,  and  did  not 
in  any  other  respect  affect  the  character  of  the  title,  unless  expressly 
io  declared.    (Id.) 

19.  Rights  in  Common — ^Hostilitt  not  Presumed. — ^Where  the  decree 
in  partition  did  not  assume  to  apportion  the  water  between  the 
owners  of  the  first-class  land,  nor  designate  the  time  or  manner  of 
its  use,  their  rights  were  in  common,  and  the  use  by  the  owner 
of  a  proportional  right  cannot  be  presumed  hostile  to  the  common 
right     (Id.) 

20.  Division  by  Ditches — ^Prescriptive  Bight  not  Acquired.— Where 
the  water  was  divided  by  the  owners  of  the  common  right  by  means 
of  several  ditches,  with  headgates  or  dams  located  at  different 
places,  and  was  divided  upon  the  plan  of  giving  to  each  owner 
the  use  of  all  the  water  of  the  ditch  leading  to  his  tract,  for  a 
certain  fixed  period,  and  an  upper  ditch  was  used  by  ownors  of  first- 
class  lands  so  located  that  water  therefrom  could  also  be  used  on 
their  pasture  land  when  there  was  sufficient  water,  and  was  so 
used  without  any  continuous  and  uninterrupted  adverse  user  as 
against  other  ownors  of  first-class  lands,  no  prescriptiTe  right 
was  thereby  acquired  for  user  on  pasture  lands  as  against  the 
owners  of  other  first-class  lands.     (Id.) 
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21.  Grant  or  Bight  by  Upper  Ownkr — ^Usr  or  Uppkr  Ditoh. — ^A  grant 
of  a  right  by  an  upper  owner  of  another  ranch  to  owners  of  the 
common  riparian  right  to  take  out  water  of  the  creek  and  conduct 
it  over  hia  land  by  means  of  an  existing  upper  ditch  to  first-class 
lands  below  and  pasture  lands  is  not  inconsisteBt  with  the  theory 
that  the  grantees  were  intending  by  that  means  to  exercise  their 
common  rights  as  riparian  owners.     (Id.) 

22.  Limit  op  Usi — ^Usr  or  Surplus — ^Advxrsr  Usxr. — ^Where  there 
was  a  general  understanding  and  consent  by  all  of  the  owners  of  the 
waters  of  the  creek  that  any  part  of  the  water  could  bo  diverted  and 
used  by  any  one  when  not  required  by  the  others,  and  where  there 
was  a  surplus  it  could  be  used  upon  other  than  first-class  lands,  the 
user  of  surplus  water  on  pasture  lands  cannot  be  deemed  adverse  to 
owners  of  first-class  lands.  The  riparian  owners  of  the  first-class 
lands  were  limited  by  the  general  understanding  and  custom  to  so 
much  of  the  water  as  should  be  reasonably  necessary  for  the  irri- 
gation of  their  lands.    (Id.) 

23.  Appeal  from  New-Trial  Order — Judgment  and  Ck>NCLusiON  or 
Law  not  Considered. — Upon  an  appeal  from  a  new-trial  order 
the  appellants  cannot  complain  of  any  alleged  error  in  the  judgment 
in  enjoining  them  from  any  use  of  water  in  the  upper  ditch  as* 
against  the  owners  of  the  first-class  lands,  nor  of  a  conclusion  of 
law  that  they  have  a  right  to  enter  upon  the  lands  of  other  owners 
to  secure  their  rights  to  the  water.    (Id.) 

24.  Adverse  User  or  Sxtrplus  as  against  Seoond-class  Lands — ^New 
Trial. — Where  a  finding  that  the  owners  of  second-class  lands  are 
superior  to  those  of  the  third-class  or  pasture  lands,  as  respects 
surplus  water^  is  not  wholly  sustained  by  the  evidence,  a  new  trial 
should  be  granted  to  determine  that  question  only.     (Id.) 

WAY. 

1.  Private  Way — Cul-de-Sao — Highway — Question  or  Fact — Sup- 
port op  Findings. — ^A  cul-de-sac  laid  out  by  the  owner  of  a  fifty- 
vara  lot  as  a  private  way  is  not  a  thoroughfare,  and  very  clear  and 
satisfactory  evidence  is  required  to  prove  it  a  public  highway. 
Whether  it  is  a  highway  is  mainly  a  question  of  fact,  it  being  a 
strong  observation,  to  a  jury  that  the  way  leads  nowhere.  Findings 
that  it  is  a  private  way,  and  not  a  public  highway,  will  not  be 
disturbed  upon  appeal,  where  the  evidence  is  not  very  clearly  to  the 
contrary,  but  fully  sustains  the  findings.  (Gilfillan  v.  Shattuck, 
27.) 

2.  Judgment  in  Former  Action — Admissibility — Joint  Objection. 
— A  judgment  rendered  in  a  former  action  against  one  of  the 
defendants,  adjudging  that  the  eul'de'Sao  was  a  private  way,  and 
not  a  public  way,  was  admissible  as  an  adjudication  against  such 
defendant,  and  was  also  proper  evidence  against  the  other  de- 
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fendantSy  as  tending  to  show  that  plaintiff  had  not  consented  to 
the  HBO  of  it  as  a  publie  highway.     (Id.) 

3.  SuppoKT  OF  Injunction — Presekvation  op  Fence  at  Inner  End 
OF  Cul-db-Sag — OwNEBSHiP  OF  PASSAGEWAY. — Where  plaintiff's 
lots,  which  w^e  part  of  the  fifty-vara  lot  ont  of  which  the  cul-de-sac 
was  formed,  were  situated  at  its  inner  end,  and  plaintiff  had  erected 
a  fence  across  the  inner  end  thereof,  and  brought  suit  to  restrain  a 
defendant  who  only  owned  part  of  another  fif ty-yara  lot  extending 
from  another  street  laterally  across  the  lower  end  of  the  cul-de-aac, 
and  her  husband,  and  the  superintendent  of  streets,  from  destroying 
the  fence,  and  to  have  it  adjudged  that  the  cul-de-sac  was  a  private 
way,  and  not  a  publie  hi^way, — under  the  complaint  and  findings 
in  favor  of  the  plaintiff,  plaintiff  was  entitled  to  the  injunction 
prayed  for,  and  it  was  immaterial  whether  or  not  plaintiff  owned 
the  fee  to  the  center  of  the  passageway.     (Id.) 

4.  Invalid  Ordinance  of  Supervisors — Absence  of  Compensation. 
.  — ^If  the  findings  be  true  that  the  way  was  only  a  private  way,  an 

ordinance  of  the  supervisors  declaring  it  to.be  a  publie  highway, 
without  condemnation  proceedings  or  compensation  to  the  owners  of 
the  private  way,  was  of  no  legal  consequence.     (Id.) 

6.  Threat  to  Destroy  Fence. — ^Where  the  defendant  owning  land 
on  the  other  side  of  the  fence  contested  the  main  issue,  and  the 
superintendent  of  streets  admitted  his  purpose  to  destroy  the  fence, 
it  is  immaterial  whether  it  was  or  was  not  proved  that  such  owner 
had  expressly  threatened  to  destroy  the  fence.     (Id.) 

6.  Conveyances  by  Original  Owner — Dedication  not  Shown— Pro- 
vision FOR  Extinction  of  Way. — Conveyances  of  lots  adjoining 
the  cul-de-sac  by  the  original  owner,  which  expressly  provided  for 
an  extinction  of  the  cul-de-sac,  by  agreement  in  writing  of  the  owners 
of  the  adjoining  allotments,  show  no  conclusive  intention  to  dedi- 
cate a  public  highway,  but  show  the  contrary.     (Id.) 

WILLS. 

1.  Estates  of  Degbassd  Persons— Distribution — False  Description 
OF  Land  in  Will — ^Ineffective  Devise. — ^A  devise  in  a  will  of  a 
tract  of  land  which  the  testator  did  not  own,  and  which  was  specif- 
ically described  as  being  the  south  half  of  a  certain  quarter-section, 
cannot,  in  the  absence  from  the  will  of  any  other  evidence  of 
the  testator's  intent,  be  construed  as  being  a  devise  of  a  dif- 
ferent quarter-section  in  the  same  section  which  was  owned  by 
him.     (Estate  of  Lynch,  373.) 

2.  Will  Must  be  Wholly  Written— Void  Description.— The  will  of 
the  deceased  must  be  entirely  in  writing,  and  there  must  be  sufficient 
in  the  will,  after  rejecting  the  false  terms,  to  designate  with  reason- 
able certainty  the  particular  tract  which  the  testator  intended  to 
dispose  of  thereby.  Where  the  will  is  entirely  devoid  of  any  general 
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description  which  can  be  identified  by  extrinsic  evidence,  and  the 
rejection  of  the  false  terms  of  description  leaves  the  description  . 
not  merely  imperfect,  but  hopelessly  uncertain,  it  is  wholly  void. 
(Id.) 

8.  Presumption  of  Ownership  not  Part  of  Wilu — The  presumption 
that  a  testator  intends  to  dispose  only  of  his  own  property,  and 
not  property  over  which  he  has  no  control,  is  no  part  of  a  will, 
and  in  the  absence  of  words  in  the  will  indicating  such  intention 
the  court  cannot  insert  such  presumption  in  the  will  by  construction 
so  as  to  make  it  operative.     (Id.) 

i.  Estates  of  Deceased  Persons — Separate  Property  of  Testator. 
—The  question  as  to  whether  the  property  of  a  testator  is  separate 
or  community  property  does  not  depend  upon  any  expression  of 
opinion  in  his  will,  but  upon  the  mode  of  acquisition  of  the  property. 
Property  acquired  by  him  during  a  former  marriage,  and  held  in 
possession  after  the  death  of  his  first  wife,  and  before  a  second 
marriage,  and  property  acquired  by  him  by  legacy,  and  all  interest 
therein,  and  the  income  from  investments  made  therewith,  as  well 
as  the  increase  in  value  and  profits  derived  therefrom,  during  a 
second  marriage,  are  the  separate  property  of  the  testator,  and  sub- 
ject to  his  testamentary  disposition.     (Estate  of  Qranniss,  1.) 

5.  Construction  of  Wili/— Residuary  Devise — Declaration  in  Will. 
— A  will  making  certain  bequests,  and  devising  all  of  the  residue  of 
the  estate  of  the  testator  to  his  daughter,  passes  to  the  daughter  all 
the  property  which  the  testator  was  entitled  to  devise  or  bequeath 
at  the  time  of  his  death  not  otherwise  effectually  devised  or  be- 
queathed; and  such  residuary  devise  is  not  affected  or  limited 
by  a  declaration  in  the  will  that  all  his  estate  therein  devised  is  his 
separate  property,  and  was  the  community  propierty  of  his  first 
wife  and  himself,  but  includes  all  other  separate  property.     (Id.) 

6.  BuLEs  OF  Construction — ^Devise  Op  Absolute  Estate  not  Lim- 
ited— Intestacy  not  Favored — ^Broad  Interpretation  of  Resid- 
uary Devise. — The  devise  of  an  absolute  estate  in  one  clause  of  a 
will  cannot  be  cut  down  or  limited  by  subsequent  words  merely  rais- 
ing a  doubt  or  suggesting  an  inference,  and  not  indicating  as  clear 
an  intention  as  the  words  used  in  creating  the  absolute  estate  nor 
by  any  reasons  assigned  therefor.  Constructions  leading  to  total  or 
partial  intestacy  are  not  favored ;  and  the  rule  that  in  the  interpre- 
tation of  wills  residuary  clauses  are  to  be  given  a  broad  rather 
than  a  narrow  interpretation  has  a  stronger  foundation  in  natural 
reason  than  some  other  rules  adopted  by  courts.     (Id.) 

See  Estates  of  Deceased  Persons,  12-14. 
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